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CHARLES F, COX, APPELLEE, V. GREENLEASE-LIED MOTORS, 
APPELLANT. 
277 N. W. 819 


FILED FEBRUARY 18, 1938. No. 30131. 


1. Sales: WarRANTY. “Any affirmation of fact or any promise 
by the seller relating to the goods is an express warranty if the 
natural tendency of such affirmation or promise is to induce the 
buyer to purchase the goods, and if the buyer purchases the 
goods relying thereon.” Comp. St. 1929, sec. 69-412. 

2. Evidence. The owner of personal property is qualified by rea- 
son of that relationship to give his estimate of its value. 

3. New Trial: VERDICT: IMPEACHMENT. “Affidavits of jurors may 
not be received to contradict anything essentially inhering in 
the verdict itself.” De Porte v. State Furniture Co., 129 Neb. 
282, 261 N. W. 419. 

4, Sales: WARRANTY: BREACH: MEASURE OF DAMAGES. The meas- 

ure of damages in the case of a breach of warranty of quality 

is the difference between the value of the goods at the time of 
delivery to the buyer and the value they would have had if they 
had answered to the warranty. 

: : Notice. “Without attempting to 
lay aun a general rule of construction as to the substance of 
the notice of the breach of warranty which the buyer must give, 
after acceptance of the goods, in order to hold the seller liable, 
it seems clear that it must refer to particular sales, so far as 
that is practicable; that it must at least fairly advise the seller 
of the alleged defects, and that it must be such as to repel the 
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inference of waiver. Although it need not necessarily take the 
form of an express claim for damages or threat of such, it 
ought to be reasonably inferable therefrom that the buyer is 
asserting a violation of his legal rights.” Nashua River Paper 
Co. v. Lindsay, 249 Mass. 865, 144 N. E. 224, 
APPEAL from the district court for Douglas county: 
ARTHUR C. THOMSEN, JUDGE. Affirmed. 


Gaines, McLaughlin & Gaines and Harold A. Palmer, for 
appellant. 


Rosewater, Mecham, Shackelford & Stoehr, contra. 


Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ., and WILLIAM A. Day, District Judge. 


Goss, C. J. 

This is an appeal from a judgment against defendant 
for $1,000 for damages for a breach of warranty. Plaintiff 
alleged that, on February 9, 1935, he purchased a La Salle 
sedan from defendant at an agreed price of $1,805, paying 
$1,250 in cash and receiving $555 credit for his trade-in 
Cadillac car. He alleged oral misrepresentations by defend- 
ant’s salesman to the effect that the car was of the finest 
workmanship and material; that its motor would without 
strain propel it at more than 90 miles an hour, that it would 
climb any hills found on main highways in this section 
without laboring and without loss of speed and power; 
that it had rapid acceleration and pick-up, and that it was 
mechanically perfect in all respects. Plaintiff further al- 
leges that he relied on and believed such representations 
and warranties and was thereby induced to purchase the 
car on the terms before stated; that immediately there- 
after the car was found not as represented and warranted; 
that the starting mechanism on the car failed to start the 
car; that the car lacked power and could not be run at any 
reasonable rate of speed and could not climb ordinary hills 
without losing power to such an extent that it was neces- 
sary to shift from high to intermediate and some times 
to low gear; that the carburetor was defective and out of 
adjustment and could not be adjusted in such a manner 
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that the motor would deliver reasonable power in opera- 
tion; that the body developed squeaks and rattles,.that the 
doors did not fit and would not keep out drafts, that the 
top and windshield were not waterproof, but, when it 
rained, it would leak and run down upon the occupants. of 
the car, that the lights on the dash and instrument board 
and the speedometer and windshield wiper were defective 
and did not operate properly, and that the motor of the car 
became noisy and out of adjustment; that because of these 
defects plaintiff was not able to drive the car satisfactorily, 
and that the car was not as warranted and represented. 

Plaintiff further alleges that, upon discovering such de- 
fects, plaintiff notified defendant, offered to return the 
car, and stopped payment of the check which he had given 
for its payment and demanded a return of his own Cadillac 
car, but that defendant, in order to induce plaintiff to keep 
the La Salle car, represented and warranted to plaintiff 
that the car was merely in need of minor adjustments, 
which it could and would make without delay, and that, if 
plaintiff would keep the car and continue to permit the de- 
fendant to make such adjustments as were necessary from 
time to time, defendant would live up to defendant’s war- 
ranty and put the car in exactly the condition in which it 
was warranted to be at the time the car was sold. Plaintiff 
alleges that the adjustments did not eliminate the defects, 
alleges damages and prays for the same in the sum of 
$1,100. 

Defendant answered, denying the existence of any war- 
ranty beyond what is claimed to be the usual warranty of 
the factory producing the automobile, and alleges that the 
La Salle automobile was in all respects as represented and 
warranted and that defendant has at all times been ready 
and willing to make good any defects that might exist 
therein; that defendant did make several minor repairs 
and adjustments as are frequently necessary in breaking 
in a new ear, and outside thereof there was nothing wrong 
with the car, and defendant asks that plaintiff's petition be 
dismissed. ° 
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The first assignment of error is that the court failed to 
sustain defendant’s motion for a directed verdict at the 
close of all the evidence. There was ample evidence to sup- 
port the allegations of the petition as to the defects in the 
car and that it did not come anywhere near the represen- 
tations of Mr. Fraser, the salesman who sold the car and 
had many subsequent dealings with plaintiff in relation 
thereto. The car was delivered to plaintiff at his home on 
Saturday, February 9, 1935, and was kept overnight in a 
heated garage. The next morning plaintiff tried unavail- 
ingly for 15 minutes to start it. Defendant called Mr. 
Fraser, who came with a mechanic and succeeded in getting 
the car started. The next morning witness tried to start 
the car and it would not start. He called a cab and was 
taken to his office and called defendant and notified the 
bookkeeper not to attempt to cash the check as he was 
stopping payment on it because the car was unsatisfactory. 
He called the bank and stopped payment. Mr. Fraser and 
another man from defendant’s office came to plaintiff’s 
office and induced him to keep the car on statements that 
defendant was responsible and would guarantee that the 
car would be made perfect or they would give plaintiff a 
new car or call the deal off. He finally told them that, if 
defendant would so guarantee the car, he would rescind 
the order to stop payment on the check and let it be paid, 
which he did. The representations at the time the car was 
sold were testified to both by Mr. and Mrs. Cox. Those 
on the following Monday were testified to by Mr. Cox and 
were substantially as admitted by Mr. Fraser, who was a 
witness at the trial. The record is replete with instances 
in which the car was defective. The car would not start 
and plaintiff had numberless disappointing and in some 
instances humiliating experiences in that respect. The 
doors did not fit, would not-keep out the cold air, and had 
to have windstrips put in; the roof and windshield per- 
mitted rain to come into the car when it rained and came 
down on the occupants and discolored the upholstery; the 
speedometer got out of order and never could be entirely 
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remedied; the spark plugs had to be changed twice in the 
first 6,000 miles and a new generator had to be installed in 
about the same distance. There was testimony that the 
car was in the shop for repairs many times. Plaintiff 
wrote several letters to defendant corporation but never 
received any answer. Defendant’s assistant manager ad- 
mitted the receipt of two of those letters. We think the 
evidence was sufficient to go to the jury. 

It is true defendant claims that it did not make the 
warranties relied on by plaintiff, but the evidence shows 
that its salesman Fraser made the warranties and as agent 
for defendant induced plaintiff to purchase the car in the © 
first instance and to keep the car on the promise that its 
defects would be made good. Plaintiff relied on the promise. 

“Any affirmation of fact or any promise by the seller 
relating to the goods is an express warranty if the natural 
tendency of such affirmation or promise is to induce the 
buyer to purchase the goods, and if the buyer purchases 
the goods relying thereon.” Comp. St. 1929, sec. 69-412. 

It is assigned as error that the court erred in permitting 
plaintiff to testify to the value of the car at the time of 
purchase. It is settled in this state beyond the need of 
citation of authorities that the owner of personal property 
is qualified by reason of that relationship to give his esti- 
mate of its value. 

The jurors, while considering the case, requested the 
bailiff to ask the court if they could return a verdiet for 
plaintiff for less than $1,000, and when the bailiff returned 
he stated that the court said for the jury to read the in- 
structions and, if they did not understand them, the court 
would give further instructions, but to do so would necessi- 
tate the calling in of attorneys for plaintiff and defendant. 
There was no further request from the jury so far as the 
record shows. This alleged refusal to assist the jury is 
assigned as error. We see no error there. 

Error is assigned because the court refused to consider 
and respect the affidavits of eleven of the jurymen to the 
effect that they understood the instructions to require 
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them, if they found for plaintiff, to fix his damages at 
$1,000. This is said to refer to instruction No. 7, though 
there is nothing in that instruction, nor in any other, that 
fixes the damages at that'or any other amount. That in- 
struction plainly states the measure of damages, if any, 
as the difference between the value of the La Salle car, 
when delivered, and its value if it had been as warranted. 
Defendant now seeks to have the jury impeach their ver- 
dict by these affidavits. This may not be done. 

“Affidavits of jurors may not be received to contradict 
anything essentially inhering in the verdict itself.” De Porte 
v. State Furniture Co., 129 Neb. 282, 261 N. W. 419. See In 
re E'state of Alton, 128 Neb. 411, 258 N. W. 871. 

By instruction No. 7 the court told the jury that the 
measure of damages in the case of a breach of warranty 
of quality is the difference between the value of the goods 
at the time of delivery to the buyer and the value they 
would have had if they had answered to the warranty. 
This embodies the calls of subdivision 7, sec. 69-469, Comp. 
St. 1929, and was a correct statement of the law. 

Defendant argues error in that, because there was no 
notice or advance threat of a claim for damages, plaintiff 
eannot recover. In the case of Nashua River Paper Co. v. 
Lindsay, 249 Mass. 365, 144 N. E. 224, the court said: ‘The 
statute does not attempt to define the kind of ‘notice’ of 
the breach of warranty that must be given within a reason- 
able time, in order to hold the seller liable. * * * Without 
attempting to lay down a general rule of construction as 
to the substance of the notice of the breach of warranty 
which the buyer must give, after acceptance of the goods, 
in order to hold the seller liable, it seems clear that it must 
refer to particular sales, so far as that is practicable; that 
it must at least fairly advise ‘the seller of the alleged de- 
fects, and that it must be such as to repel the inference of 
waiver. Although it need not necessarily take the form 
of an express claim for damages or threat of such, it ought 
to be reasonably inferable therefrom that thé buyer is 
asserting a violation of his legal rights.” 
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ae the eee case,  derandant .was Sptonietly mid fully 
advised of. the facts that the car did not measure up to the 
warranties and that plaintiff had no intention of waiving 
his legal rights.. Notice of plaintiff’s exact claim for dam- 
ages would have served no purpose, for defendant did not 
even answer his letters of complaint and the numerous tele- 
phone calls which the evidence shows he made complaining 
about the car. 

Defendant argues that fie court Breed in “eqaluding (ais 
it did except.for the purpose of affecting the credibility 
of plaintiff) the order signed: by plaintiff for the car. 
Defendant wished to argue to the jury and here that the 
order contained a printed statement that the automobile 

sold under the standard warranty of the manufacturer 
and the purchaser hereby agrees that no other warranties 
have been expressed or implied.’”’ This was in finer print 
than the main part of the contract and was.off to one side 
from the‘order, which had been. filled in with ink to show 
the description of the car and the price and the allowance 
for the trade-in. The court admitted the exhibit only for 
the purpose of affecting the credibility of plaintiff, who 
had testified to express oral warranties made by or on be- 
half of defendant. In its answer defendant had not pleaded 
this printed contract in. relation to the warranty, and there- 
fore plaintiff claimed, and the trial court held, it was not 
within the issues. The purpose for. which defendant seeks 
to use it is to negative the express oral warranties claimed 
by plaintiff to have been made.when he purchased the car. 

In Omaha Feed Co. v. Rushforth, 75 Neb. 340, 106 N. W. 
25, it was said: ‘“‘Where a party to a contract inserts a 
provision exempting him from fulfilling because of a condi- 
tion which may afterwards arise, he must, when sued for 
a breach of the contract, plead-in defense the existence of 
the condition in order to have the advantage thereof.” 

The oral warranties were all made and the check had 
been received in payment of the car before this order was 
signed. 

In Edgar v. Breck & Sons Cpe 172 Mass. 581, 
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52 N. E. 1088, a suit involving a warranty in the sale of 
bulbs, Judge Holmes said: ‘‘The contract was made when 
the parties made their oral‘agreement. It does not matter 
that at that time it was not evidenced by a memorandum 
in writing. * * * The general printed warning on the bill- 
head that the defendant did not warrant seeds could have 
no effect unless it led to the inference that the old contract 
had been rescinded and a new one substituted by mutual 
agreement.” See Ward v. Valker, 44 N. Dak. 598, 176 N. 
W. 129, to the same general effect. 

It is urged by defendant that the verdict and judgment 
are excessive. The argument is based on the claim that 
plaintiff had for a long time the use of a new car of a high 
class. But this argument loses sight of the almost con- 
tinual trouble and annoyance to which plaintiff was put 
the while defendant was seeking vainly to put the car in 
satisfactory shape. The jury heard all the evidence and 
fixed the damages within authorized limits. We cannot 
say as a matter of law that they are excessive. The judg- 
ment is 

AFFIRMED. 


BEVERLY THOMAS ROTZIN, APPELLANT, Vv. A. R. MILLER 
ET AL., APPELLEES. 
277 N. W. 811 
FILED FEBRUARY 18, 1938. No. 29976. 


1. Trusts: BreacH. Ordinarily, a trustee who takes trust prop- 
erty in his own name violates his duty as trustee. 


2. Where a trustee actually deals with trust property in 
the name of another, or -by means of an agency which he him- 
self controls, he will be deemed to have transacted the business 
in his individual name and as an individual. 

3. When it affirmatively appears that a trustee took title 


to the trust property in his individual name in good faith, and 
no loss resulted from his so doing, he is not lable for breach 

of trust. Restatement, Trusts, sec. 179, comment d. 
APPEAL from the district court for Platte county: LOUIS 
LIGHTNER, JUDGE. Opinion on motion for rehearing of 
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case reported in 183 Neb. 4. Former judgment of reversal 
vacated and judgment of district court affirmed. 


Lower & Sheehan, for appellant. 
Reeder & Reeder and Walter, Flory & Schmid, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


CARTER, J. 

This is a suit commenced by the beneficiary under a 
testamentary trust to recover from the trustees the original 
trust fund of $5,000. The trial court found in favor of the 
defendant trustees and plaintiff appeals. 

On January 31, 1928, one David Thomas died leaving a 
will which provided in part as follows: “I give, devise and 
bequeath to each of my surviving grandchildren the sum 
of Five Thousand ($5,000) Dollars, subject to the following 
conditions that all who may be minors shall have their said 
$5,000 held in trust by my executors together with accu- 
mulations thereto until they shall reach their majority.” 
The plaintiff, Beverly Thomas Rotzin, was one of five minor 
grandchildren entitled to share in the estate under this 
provision of the will. 

The will appointed William H. Thomas and Thomas D. 
Thomas, sons of the testator, and A. R. Miller executors, 
and contained also the following provision: “I hereby au- ' 
thorize and empower the trustees hereunder to do any and 
all things necessary in the furtherance of their duties in 
court: or otherwise in protecting the interests in their 
hands and I hereby authorize and empower my executors 
hereinafter named to sell, bargain, grant and convey any 
or all property of my estate and convert the same into 
cash in order to meet the bequests and conditions of this 
will, without order of the court.” 

On March 1, 1929, the defendants, while acting .as 
executors, had in their possession $65,000 in cash belonging 
to the estate of David Thomas, deceased. The evidence of 


10 NEBRASKA REPORTS [VoL. 134 
Rotzin v. Miller’ - 


the trustees is to the effect that they concluded to pur- 
chase good first mortgages on real estate because of the 
uncertainty of the then existing banking situation. The 
trustees thereupon purchased a number of first farm 
mortgages from the Omaha National Company through the 
Miller Allied Securities Company, of which A. R. Miller, 
one of the trustees, was president. The only mortgage 
purchased that has any bearing-in the present case was 
one for $4,000 on a quarter-section of Antelope county 
land owned by Mary Jensen. It appears that A. R. Miller 
inquired of the Antelope State Bank of Neligh regarding 
the value of the land before the mortgage was purchased 
and that Ray Swanson of that institution advised that it 
was worth from $65 to $75 an acre, or a total of $10,400 
to $12,000. The record further shows that the land was 
appraised by two other residents of Neligh at $10,400, 
which appraisal was before the trustees before the mort- 
gage was purchased. It also appears that the land at the 
time was assessed at $7,500 and that this fact was con- 
sidered by the trustees before the purchase was consum- 
mated. In addition to ‘these precautions, the trustees pro- 
cured a written agreement with the Omaha National Com- 
pany by which the Omaha National Company agreed to re- 
purchase the mortgage within six months at the full pur- 
chase price if, for any reason, the trustees desired to turn 
_ it back. 

On July 5, 1929, the final decree of the probate court of 
Platte county was entered, based upon the final report of 
the executors showing that they held the trust fund in 
question as cash when in fact the $4,000 Jensen mortgage 
had been purchased with a part of the fund. Thereafter 
the executors continued to handle the funds as trustees 
and at all times showed the Jensen mortgage or Jensen 
land, and the income therefrom, as the property of the 
Beverly Thomas Rotzin trust fund. The record discloses 
that A. R. Miller kept an account. of every transaction 
made on behalf of this trust estate, such account appearing 
in the record. In addition thereto, reports were filed with 
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the county judge by the trustees on January. 15, 1931, 
March 15, 1932, March 1, 1938, March 1, 1934,.and March 
1, 1935, and in each the Jensen mortgage or the land 
secured by it appeared as the property.of this trust. We 
necessarily conclude from.this statement of the facts that 
the trustees used due care.in. the purchase of this: mort- 
gage, that the Jensen mortgage was at all times a part of 
the Beverly Thomas Rotzin trust account and that the 
trustees kept records and filed- reports which correctly 
show the whole transaction. 

Complaint is made that the executors had no right to 
purchase the mortgage while they were acting as executors 
and before they were formally appointed trustees and that 
they falsified in reporting the Jensen mortgage as cash. 
This contention might have merit if it had resulted or con- 
tributed to the loss which eventually occurred. The Jensen 
mortgage was purchased in March, 1929, and the executors 
had the option of returning it to the seller and receiving: 
back their cash payment at-any time during the following 
six months. Within the six months they had been formally 
appointed and had duly qualified. as trustees. It would have 
been a simple matter to put the actual. cash in the estate 
at the time it. was. settled had the occasion demanded, and 
subsequently to have repurchased this mortgage. We fail 
to see that these trustees acted dishonestly in this trans- 
action, especially when they knew that they were shortly 
to be appointed trustees. Any irregularity in reporting 
cash in their final report as executors of.the estate, when 
as a matter of fact they held this mortgage, bears no rela- 
tion whatever to the loss,sustained by the depreciation of 
the value of the property. 

The evidence shows, however, that some ive mia the 
purchase of the. Jensen mortgage the owners of the land 
secured thereby were unable.to pay the interest thereon. 
Subsequently it became necessary to take over. the ‘land. 
This was.done by having the owners deed the land -to the 
Miller Allied Securities Company under date of September 
14, 1982, the deed being recorded on November 9, 1932. 
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On November 26, 1932, the Miller Allied Securities Com- 
pany deeded the land to the defendants as trustees, who 
placed the deed in the file of the Beverly Thomas Rotzin 
trust estate without recording it. Plaintiff contends that 
this method of handling the property was a violation of 
the trust that would make the trustees liable to the plain- 
tiff for the original $5,000 cash trust fund when she reached 
her majority on August 12, 1933. 

It is claimed by plaintiff that the land is now worth less 
than the amount of $4,000 and she refuses to accept it as 
the equivalent of $4,000 in her accounting with the trustees. 

This court has held that when a trustee actually deals 
with his trust in the name of another, or by means of an 
agency which he himself controls, he will be deemed to 
have transacted the business in his individual name and 
as an individual. In re Estate of Boschulte, 180 Neb. 284, 
264 N. W. 881. We necessarily conclude that the trustees, 
when they took the title to the land in the name of the 
Miller Allied Securities Company, an institution controlled 
by A. R. Miller, one of the trustees, fell within the rule of 
law applicable when a trustee takes the trust property in 
his own name. It is a fundamental rule of law that a 
trustee who takes trust property in his own name violates 
his duty as a trustee. Where, however, it appears affirma- 
tively from the record that the breach of duty in no way 
contributed to the loss suffered by the trust estate, and 
the trustee acted in good faith, no liability attaches to the 
trustee. 

An authoritative text states the rule as follows: “If the 
trustee takes title to the trust property in his individual 
name in good faith, and no loss results from his so doing, 
he is not liable for breach of trust. Thus, if the trustee of 
a mortgage accepts a conveyance of the property from the 
mortgagor, and in order to prevent a merger takes the 
conveyance in his individual name, acting in good faith and 
crediting the trust estate in his accounts with all receipts 
from the property, and the only objection to the trans- 
action is that he took title in his own name, he is not liable 
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merely because the property depreciates in value. The 
breach of trust in such a case is merely a technical breach 
of trust, and no loss has resulted therefrom. If, however, 
he took title in his own name in bad faith, intending to 
misappropriate the property, he is liable for the full amount 
of the mortgage and interest thereon. Even if he acted in 
good faith, if a loss resulted from the fact that he took 
title in his own name, as for example if his personal credi- 
tors were thereby enabled to reach the property free of 
trust, he would be liable for the loss.” Restatement, Trusts, 
sec. 179, comment d. See, also, Freas’ E'state, 231 Pa. St. 
256, 79 Atl. 513. 

In our opinion, the record before us clearly demon- 
strates that the loss to the trust estate, if any, was the re- 
sult of a depreciation in land values subsequent to the date 
of the purchase of the mortgage and was in no way caused 
by a breach of duty on the part of these trustees. The 
breaches of duty urged before this court, under the evi- 
dence contained in the record, are technical and in no way 
contributed to the loss. The trustees kept records and 
made reports which clearly show that there was no inter- 
mingling of the trust property with the private property 
of the trustees. The undisputed documentary evidence pre- 
cludes the conclusion that the trustees could have substi- 
tuted a poor investment for a good one to the injury of 
this plaintiff. At the time the trustees purchased the mort- 
gage, it appeared to be a sound investment. It is only in 
the light of subsequent events which resulted in a great 
depreciation of real estate values generally that it could 
be charged that the trustees were in any manner guilty 
of bad judgment. They are not liable for failing to fore- 
tell this eventuality. The records, accounts, reports and 
other documentary evidence establish the fact that there 
was no breach of duty committed by the trustees for 
which liability attaches. 

We have come to the conclusion that we erred in our 
former opinion, Rotzin v. Miller, 183 Neb. 4, 274 N. W. 190, 
and it is therefore vacated and set aside. For the reasons 
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herein contained, and after a consideration of all the evi- 
dence, we conclude that the judgment of the trial court 
was in all respects correct and it is 

AFFIRMED. 

ROSE, EBERLY and Day, JJ., dissenting. 

Being firmly convinced from the standpoints of law, 
equity, fact and justice that the opinion of the majority 
upon a trial de novo is wrong in every material respect, we 
are impelled to make a solemn protest against the decision. 

The controversy is between plaintiff, who was a female 
minor, and three men of affairs, defendants, who acted 
for her during her minority and wrongfully since as 
trustees in handling for her $5,000 which they received for 
her from her grandfather under his duly probated will. 

The record shows conclusively by uncontradicted evi- 
dence that defendants violated their duties as trustees in 
the following particulars: They practiced deceit and fraud 
in reporting their fiduciary transactions to the county 
court of Platte county; were guilty of negligence in in- 
vesting trust funds in their individuals names in a mort- 
gage on land in Antelope county and in the land itself, 
where they could not take proper care of that property 
without unnecessary expenses and losses; committed a 
breach of trust in the same transactions; held in their own 
names personally and managed trust property for more 
than three years after the trust had expired by its own 
ternis; violated the rules of law and equity by acting for 
themselves and the beneficiary in the same transactions; 
refused to turn over to the beneficiary her trust property 
upon termination of the trust; acted in a dual capacity and 
thus created the temptation to violate their trust for their 
own benefit. ; , 

Defendants were executors under the will and accepted 
the trust created by it for the benefit of plaintiff. The sum 
of $5,000 was bequeathed to her on the condition that it 
should be held in trust by defendants, with accumulations, 
until she should reach her majority. The will itself au- 
thorized the trustees to convert testator’s estate into cash 
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“in order to meet the bequests and conditions of this will.’’ 
October 25, 1929, the three trustees receipted in writing 
to themselves as executors. for $5,000 to be held in trust 
for plaintiff under the will. The answer of: defendants to 
the petition for an accounting admitted that plaintiff and 
Walter Rotzin were married August 12, 1938, and that 
she then reached her majority. It is alleged in the answer 
of the trustees that on July 19, 1929, out of this 5,000- 
dollar trust fund, they allocated to the trust created ty ue 
will in favor of plaintiff the following: 

“Note of Mary Jensen et al. secured by a first novegags 
on the southeast quarter of section 7, township 26, range 
6 west, in Antelope county; Nebraska, maturing March 1, 
1934, bearing interest at 514 per cent., principal sum, 
$4,000; accrued interest, $73.33.” 

Defendants were not plaintiff’s trustees July 19, 1929, 
and did not then have power to act in that capacity or to 
allocate any mortgage or real estate to the trust created 
by the will in favor of plaintiff. Neither the mortgage on 
the land described nor the title thereto was ever in plain- 
tiff or in the trustees for her or in the estaté of testator. 
Testator never owried the mortgage. It was never assigned 
to his estate or to plaintiff or to the trustees for her. 
Trustee Miller testified that the 4,000-dollar item was’ car- 
ried as a cash item, -his own words being: “We called that 
mortgage a part of the cash assets of the estate.’ That 
testimony was followed by the question, “But you didn’t 
list it where any one could find it from an examination of 
that account?” He answered: “Not so far as other’ papers 
were concerned.” He was then asked: “You didn’t make 
any showing in the county court at the time that you 
signed receipt as trustee for Beverly Thomas to the effect 
that you had a mortgage from Mrs. Jensen did: you?” To 
this he replied: ‘‘No, sir.’ Further questioning continued: 
“As a matter of fact you receipted for this $5,000 to 
Beverly Thomas as a cash item?’ ‘Answer: “Well, didn’t 
say what it was—just $5,000.” The trustees often reported 
this note and mortgage to the county court as an asset 


16 NEBRASKA REPORTS [VoL. 184 
Rotzin v. Miller 


of plaintiff’s trust. It was never legally that, but in law 
and by record and possession was individual property of 
the persons who had been named as trustees. This conduct 
was a patent fraud upon the court and upon plaintiff. It 
proved a violation of trust and confidence reposed by 
testator in Miller as a “friend” and in the other trustees 
who were bound to testator and to plaintiff by the ties of 
blood. 

Negligence in investing $4,000, of plaintiff’s estate as 
defendants contend, before they became her trustees and 
consequent Ioss are facts shown by the evidence. Expensive 
trips from Columbus, Platte county, to protect the mort- 
gage, to collect the rents and to look after the mortgaged 
land in Antelope county could not have been overlooked 
in the required exercise of diligence without negligence. 
Such trips were necessarily contemplated as factors in the 
transactions. Defendants proved this negligence by charg- 
ing plaintiff and her trust property with such trips and 
expenses of a trustee as are indicated by the following 
items in their account: October 29, 1982, $7.50; January 
11, 1933, $14.35; January 18, 1938, $5; April 11, 1933, $12; 
December 19, 19338, $13; January 23, 1934, $15.09; May 
12, 1984, $5; May 17, 1934, $12.50; November 5, 1934, 
$3.50. Additional charges were made for services of a 
trustee. Besides, the trustees pleaded in their answer that 
the mortgage matured March 1, 1934, which was after 
the trust relation expired by its own terms. They had no 
duties to perform as trustees after August 12, 1933, the 
date when plaintiff reached her majority, except to ac- 
count to her for their fiduciary transactions and turn her 
trust property over to her, duties and bonded obligations 
still unperformed. 

The failure to execute the trust according to its terms 
is shown by the evidence beyond a reasonable doubt. It 
was a condition of the will as well as of the trust itself 
that plaintiff’s bequest of $5,000 with accumulations should 
be held in trust for her until she should reach her majority 
—a date admitted by défendants to be August 12, 1933. 
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They did not then nor at any subsequent time turn over to 
her the $4,000 with which they bought the mortgage on 
the Jensen land in Antelope county nor the title thereto. 
Instead, they took the title to that land in their own indi- 
vidual names. They resorted to plaintiff’s trust funds to 
pay large sums for taxes and repairs on the same land, 
still held by title and possession in their own names, and 
are now, more than three years after expiration of the 
trust relation, and after the land has depreciated. in value, 
offering, as they prayed in a court of equity, to convey the 
title from themselves to plaintiff, encumbered by a judg- 
ment against her for their services as trustees, for alleged 
overpayments to her, for costs and for services of their 
attorneys in procuring this and other relief for themselves. 
A universal rule of equity applicable to the undisputed evi- 
dence adduced by defendants has been correctly stated as 
follows: 

“Unless otherwise agreed, an agent receiving or hold- 
ing things on behalf of his principal is subject to a duty to 
the principal not to receive or deal with them so they will 
appear to be his own.’ * * * Restatement, Agency, 900, 
sec. 398.” In re Estate of Boschulte, 130 Neb. 284, 264 N. 
W. 881. Approved in Rotzin v. Miller, 183 Neb. 4, 274 N. 
W. 190. 

Another principle, everywhere recognized as essential to 
public policy and to accountability of trustees in their rela- 
tions of trust and confidence, follows: 

“It is the duty of a trustee accepting money for the 
purpose of safe-keeping and investment to account for the 
investments and income, to report his fiduciary transactions 
to the beneficiary, and to surrender the trust funds in his 
hands upon the termination of the trust relation.” Baird 
v. Lane, 115 Neb, 413, 213 N. W. 512. Followed by a unani- 
mous court in In re Estate of Boschulte, 180 Neb. 284, 264 
N. W. 881, and in Rotzin v. Miller, 183 Neb. 4, 274 N. W. 
190. . 
Defendants as trustees lent to one of their number $100 
belonging to plaintiff’s trust estate. They also acquired title 
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to land in their own names as individuals. They thus at- 
tempted in the same transactions to serve two masters— 
themselves and plaintiff. The record shows they proved 
those facts and resulting loss in the land deals. The pertin- 
ent doctrine based on precedent, public policy, equity and 
justice has not been disturbed in former opinions. The 
following views were expressed by a unanimous court: 

“Tt is firmly established, both by English-and American 
courts, that a trustee is bound to perform faithfully the 
duties relating to his trust, and that in doing so he cannot 
allow his own interests to interfere. If he unites his per- 
sonal and representative capacities, he confuses transac- 
tions which: the law requires him to keep separate and 
distinct. If he attempts to acquire an individual interest 
in the subject-matter of his trust or agency, he creates a 
temptation to serve himself at the expense of the bene- 
ficiary or principal, and enters a realm where his secret 
purposes with reference to trust property or interests may 
escape judicial scrutiny.” Nebraska Power Co. v. Koenig, 
93 Neb. 68, 139 -N. W. 839. 

On the facts established herein without dispute, the law 
of accountability of the trustees to the beneficiary of the 
trust or cestut que trust was in Nebraska and now is else- 
where, as follows: 

“Where a trustee takes title to trust property in his own 
name as an individual, the cestut que trust has the option 
to accept the investment or require the trustee to account 
for the purchase money with interest.” Freas’ Estate, 231 
Pa. St. 256, 79 Atl. 518; 3 Bogert, Trusts and Trustees, 
sec. 596. 

The nature of the transactions relating to the 4,000- 
dollar item, to the assignment of the Jensen mortgage and 
to the mortgaged land is not left in doubt by the record. 
The negotiations for the purchase of the mortgage were 
conducted by A. R. Miller, president of the Miller Allied 
Securities Company, a corporation for which he acted. 
He controlled it. This mortgage was purchased with 
$4,000 belonging to the estate of testator, David Thomas. 


Vou. 134] JANUARY TERM, 1938 19 
Rotzin v. Miller 


This is shown by a 4,000-dollar check and by testimony of 
Miller. The check was dated March 1, 1929, and was 
payable to Miller Allied Securities Company on account 
of Jensen first mortgage loan. It was signed “David 
Thomas Estate by A. R. Miller, Executor.” It was in- 
dorsed on the back “Pay First National Bank, Columbus, 
Nebr., or order Miller Allied Securities Co. A. R. Miller, 
Pres. Leonard 8. Miller, Secy-Treas.” and marked paid 
by indorsee. Miller testified that the assignment was never 
recorded and that the purchase was on behalf of the estate 
of testator. It was the money of testator’s estate, there- 
fore, that was paid for the mortgage and not the trust 
money of plaintiff. The record shows that the mortgage 
was never assigned to plaintiff or to defendants as her 
trustees, that plaintiff was without knowledge of the. as- 
signment and that the Miller corporation was the assignee. 

When the Jensen mortgagors were in default, they 
deeded the mortgaged land to the “Miller Allied Securities 
Company, Trustee,” September 14, 1932, without disclosing 
any beneficiary or cestui que trust. The conveyance was 
made subject to a mortgage of $4,000, past-due interest 
and past-due taxes. This deed is in the bill of exceptions. 
The fact that it was finally recorded is immaterial in the 
determination of the case, because there was never any 
record evidence of title in plaintiff or in defendants as her 
trustees. oak 

Another deed, dated November 26, 1932, purporting to 
convey this same land to Thomas D. Thomas, William H. 
Thomas and A. R. Miller, trustees, without indicating any 
beneficiary or cestui que trust, was signed “Miller Allied 
Securities Company, Columbus, Nebraska, Trustee, by 
A. R. Miller, President.’ . 

The word “trustee” following the name of. grantee or 
grantor in a deed is merely descriptio personx, and does 
not. disclose a trust or beneficiary. Following is the rule 
of law and equity: “The mere insertion of ‘trustee’ after 
the name of grantee in a patent for land does not prevent 
the title from passing to the person named nor prevent 
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him from transferring it to another, where a trust or a 
beneficiary is not disclosed.” Perry v. Ritze, 110 Neb. 286, 
193 N. W. 758. See, also, Farrell v. Reed, 46 Neb. 258, 64 
N. W. 959; Thomas v. Carson, 46 Neb. 765, 65 N. W. 899; 
Andres v. Kridler, 47 Neb. 585, 66 N. W. 649. 

The same rule was recently stated in this form: “The 
insertion of the word ‘trustee’ after the name of the 
grantee in a real estate mortgage does not of itself estab- 
lish the existence of such a trust relationship.” Parker v. 
Bourke, 181 Neb. 617, 269 N. W. 102. 

This Jensen land, therefore, is not trust property belong- 
ing to plaintiff. The title to it was never in her or in de- 
fendants as trustees for her. In law it is the property of 
the grantees named as individuals. They managed it more 
than three years after they were required in equity to turn 
her trust property over to her. In the meantime they used 
her trust money to pay large sums for taxes and expenses 
for repairs on their own premises. They have never yet 
tendered to her an executed deed to this land upon condi- 
tion of her refunding overpayments, interest, costs and 
fees of attorneys. 

The uncontradicted evidence, therefore, shows that de- 
fendants in their relations of trust and confidence pursued 
two different courses of iniquity. One course led through 
public records to the deed to themselves personally where 
their title permitted them to sell the land at a profit for 
their own benefit in the event of a boom in the value of 
farm lands. The other course led to their private files and 
accounts where they kept what falsely appears to be proofs 
that the land was part of plaintiff’s trust property, so that 
it could be unloaded on her in the event of a loss. They 
were not induced to keep the land, because its value 
dropped and the only way to prevent a loss to themselves 
was to deed it to plaintiff encumbered by liens which they 
created in addition to her trust money which they used 
to pay taxes and expenses of repairs on the same land. 
Reservations in their deed show that the land was not 
sufficient security for $4,000 and that the investment will 
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result in a loss. There is testimony of defendant Miller to 
the same effect. 

The depression covers a multitude of sins, but it is no 
justification for deceit and fraud, for negligence resulting 
in the loss of trust property, for breach of trust, for hold- 
ing trust property in the name of the trustees, for violat- 
ing the rules of law and equity that fix the accountability 
of trustees, for failure to perform their duties, for refusal 
to surrender trust property when the trust relation expires 
by its own terms and for creating the temptation to serve 
personal interests at the expense of a beneficiary. 

The philosophy on which the rules of equity herein quoted 
are based came down from the Chancellor of Galilee who 
dictated the hallowed petition, ‘‘No man can serve two 
masters,” and taught the sacred prayer, “Lead us not into 
temptation,” a prayer heard at the firesides and in the 
churches of Christendom. 

Courts of equity do not administer Divine law, but 
generally they have been scrupulous in observing rules of 
equity founded on the highest concepts of morality, honesty, 
justice, rectitude and righteousness. Measured by these 
standards, the judgment affirmed by the majority, when 
considered with the undisputed facts, is an anomaly with- 
out a former parallel in adjudicated cases. The trial court 
and the majority on appeal approved all the acts of de- 
fendants and required plaintiff to account to them for 
those acts. The district court entered a personal judgment 
in favor of defendants against plaintiff for the following 
items: Additional compensation, $24.50 included in over- 
draft, $146.55 ; further services for executing the trust, $50; 
attorney fees for defending this suit, $200; total, $396.55. 
This judgment by decree in equity was transported from 
the courthouse in Platte county across the county line to 
Antelope county as a lien on the land to which defendants 
hold the title in their own names. They are not required 
to convey it to her unless she pays the judgment. If she 
is unable to make the payment within 90 days, they are 
ordered to sell the land, pay to themselves the judgment 
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out of the sale price and turn any remaining proceeds of 
the sale over to her. This is the judgment affirmed by the 
majority. It defies the law of this and other states that 
plaintiff has the option to demand her $4,000 and interest 
or accept the title now in her trustees. 

The reason given by the majority for their decision is 
stated in the syllabus as follows: 

“When it affirmatively appears that a trustee took title 
to the trust property in his individual name in good faith, 
and no loss resulted from his so doing, he is not liable for 
breach of trust. Restatement, Trusts, sec. 179, comment d.” 

The text-writer who gave utterance to that doctrine was 
not exercising the power of a court of equity to pronounce 
a judgment. It is contrary to the proper rule stated in 
another part of the same text and violates former rules 
unanimously adopted by this court. Besides, the facts as- 
sumed in the doctrine quoted are at variance with uncon- 
tradicted evidence in the record. The text violated reads: 

“If the agent violates his duty. to keep the funds of the 
principal distinct from his own and in the principal’s 
name and if, while so improperly mingled (invested) or 
deposited in the agent’s name, the fund suffers loss, 
whether or not the loss is due to the agent’s wrongful act, 
he is subject to liability to the principal for the amount 
of the original fund with interest from the time of the 
breach of duty.” Restatement, Agency, sec. 398, com- 
ment d. ; 

This latter statement of the correct rule in equity was 
quoted and adopted by a unanimous court in In re Estate 
of Boschulte, 130 Neb. 284, 264 N. W. 881. Another rule 
of equity violated by the affirmance of the judgment below 
is here reproduced: . 

“The violation by a trustee of a duty laid upon it by 
law, whether wilful and fraudulent, or done through neg- 
ligence or arising through mere oversight or forgetfulness, 
is a breach of trust.” Masonic Bldg. Corporation v. Carl- 
sen, 128 Neb. 108, 258 N. W.. 44. Followed in Rotzin v. 
Miller, 183 Neb. 4, 274 N. W. 190. 
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An examination of the cases in which courts have held 
that a trustee may take and hold in his own name land 
purchased’ with trust money -shows that the trustee either 
so acted by contract or in the interest of the beneficiary 
to protect the trust property. The opinions in such cases 
have no application whatever to the case at bar. 

In Nebraska the rules of equity that hold trustees ac- 
countable for investing trust funds in mortgages or lands 
in their own individual names bind trustees as firmly as 
statutes of like import. In a recent case the consequences 
of violating such a statutory rule were considered in an 
opinion by the supreme court of Pennsylvania in which 
it was said: ‘ : 

“Appellant contends that the company acted improperly 
in continuing to carry the mortgage in its own name after 
allotting it to the estate, and that the mere execution of a 
declaration of trust on- the books of its trust department 
was an insufficient compliance with section 29 of the Act 
of April 29, 1874, P. L. 73, as amended by the Act of May 
9, 1889, P. L. 159, and by the Act of April 6, 1925, P. L. 
152. With ‘this we are entirely in accord. That act as 
amended requires that trust companies ‘shall keep all trust 
funds and investments separate and apart from the assets 
of the companies, and all investments made by the said 
companies as fiduciaries shall be so designated as that the 
trust to which such investment shall belong shall be clearly 
known.’ We are unable to agree with the opinion of: the 
court below that the company’s declaration of trust on 
its books was a sufficient compliance with the act. Where 
the trust to which the investment belongs is designated in 
no other way than by a declaration on the company’s books, 
the allotment is ‘cledrly known’ to no one except the com- 
pany. While the act as amended in 1925 provides that a 
clear designation’ on the company’s records shall be suffi- 
cient compliance in the'case of a mortgage pool, the mort- 
gage here had béen taken out of the pool and put into 
the Yost trust. The company was therefore: under the 
same duty in regard to it as in the case of any other 
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specific piece of property acquired for a specific trust. 
Whether it acquired the property from another or from 
itself, as in this case (a practice of which we do not ap- 
prove but of which no complaint is here made), it should 
have taken title as trustee for the specific trust, by an in- 
strument designating it as such and placed upon public 
record, so that all persons interested might be put upon 
notice of the trust: Freas’ Estate, 231 Pa. St. 256; Carr’s 
Estate (No. 1), 24 Pa. Superior Ct. 369; see Restatement, 
Trusts (Tentative Draft No. 2) section 174, comment d. 
Only when such precautions have been taken is the bene- 
ficiary properly protected from the danger of an unfaith- 
ful trustee’s subsequently claiming the property as his 
own and from the possibility of attacks by the trustee’s 
creditors. A failure of the company to realize that a mort- 
gage allotted to a specific trust could not be treated like a 
mortgage in a pool, but imposed different duties upon it, 
would not, of course, serve to excuse it from the neglect of 
such duties. 

“It is well settled that where a trustee invests trust 
money in property which he takes in his own name as an 
individual the beneficiary has the option to accept the in- 
vestment or require the trustee to account for the money 
So invested, with interest: Morris v. Wallace, 3 Pa. St. 319; 
Stanley's Appeal, 8 Pa. St. 431; Royer’s Appeal, 11 Pa. St. 
36; Freas’ Estate, supra; Carr’s Estate, supra; see McAllis- 
ter v. Com., 30 Pa. St. 5386; Norris’ Appeal, 71 Pa. St. 106. 
We see no reason for changing so settled and salutary a 
rule. As was said in Matter of Union Trust Co., 219 N. Y. 
514, ‘It has been quite universally held that a trustee 
should not invest trust funds in his own name. Such rule 
of law should not be abandoned, qualified, or in any way 
impaired. * * * There is no difference between a corporate 
trustee and an individual trustee in its or his duty in re 
spect to investments. Trust funds should not only be kept 
independent of individual and other trust funds, but the 
investments thereof should, so far as possible, be clearly 
defined, and at all times stamped with the individual trust 
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to which they severally belong.’ The trustee should not be 
permitted so to make an investment that he can call it his 
own today, if good, and tomorrow, if bad, ascribe it to the 
trust, or shift it from one trust to another, or leave it sub- 
ject to attack by creditors as his individual property. Only 
by giving the beneficiary a right to make the trustee ac- 
count for funds thus invested can a practice so fraught 
with danger be effectually prevented. Nor is the danger 
less where the trustee is a corporation than where the 
trustee is an individual.” Yost’s Estate, 316 Pa. St. 463, 
175 Atl. 383. 

The judgment pronounced by the majority is wrong in 
its entirety, and their opinion, if recognized as stating a 
general rule of law and equity, will jeopardize trust funds 
of inestimable value, scattered, as they are, over the world 
in different forms where they are not under the watchful 
eye of the owners. ; 

In dissenting we are giving our views at length, owing 
to the vast importance of the decision which we regard as 
a disturbing factor in the former public policy of the 
state and as an invasion of the equitable rights of an inno- 
cent beneficiary. 


ARTHUR E. JOHNSON, APPELLEE, V. CHARLEY L. SHULER 
ET AL., APPELLANTS. 
277 N. W. 807 


FILED FEBRUARY 18, 1938. No. 30186. 


1. Evidence. “The existence of a written contract or instrument, 
duly executed between the parties to an action and delivered, 
does not prevent the party apparently bound thereby from 
pleading and proving that contemporaneously with the execution 
and delivery of such contract or instrument the parties had 
entered into a distinct oral agreement which constitutes a con- 
dition on which the performance of the written contract or 
agreement is to depend.” Norman v. Waite, 30 Neb. 302, 46 N. 
W. 639. 


Where three written instruments, made and executed 
at the same time, relating to the same transaction, construed 


26 NEBRASKA REPORTS [VOL. 134 


Johnson v. Shuler 


together, fail, when inspected, to contain all: the particulars 
necessary to make a perfect agreement, and, when taken as a 
whole, fail to express the whole arrangement between the 
parties, then, in that event, parol evidence is admissible to prove 
a distinct oral RETeeMment; made contemporaneously ‘with the 
written agreement.- 

8. Mortgages. The value of land as compared with the considera- 
tion paid for it is an important factor to be considered in con- 
struing the true nature of the transaction. Snoke v. Beach, 105 
Neb, 127, 179 N. W. 389. 

APPEAL from the district court for Dawson county: 

ISAAC J. NISLEY, JUDGE. Reversed. 


Frank M. Johnson, for appellants. 
T. M. Hewitt and W. A. Stewart, Jr., contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and YEAGER, District Judge. 


MESSMORE, J. 

This is an appeal from the district court for Dawson 
county, wherein said court found for the plaintiff and set 
aside a certain reconveyance agreement as constituting a 
cloud on plaintiff’s title to land, from which decree the 
defendants appeal. 

Plaintiff’s petition alleges the ownership of a certain 
quarter-section of land, and an arrangement made by him 
with defendants whereby plaintiff released a 7,000-dollar 
mortgage, accepted a warranty. deed from the defendants, 
together with a farm lease running for three years, and 
an optional agreement to reconvey the premises upon de- 
fendants paying the sum of $1,005.38 delinquent interest 
and taxes, on or before March 1, 1936, and, in the event 
that defendants complied with such agreement, plaintiff 
would carry back a mortgage on said land in the sum of 
$7,000. The optional agreement was filed with the register 
of deeds by the defendants February 11, 1936, and this 
action is brought for the purpose of having the optional 
agreement declared null and void; asking that the cloud 
upon plaintiff’s title be thereby removed, and that plaintiff 
be decreed to be entitled to immediate possession of said 
premises. 
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The defendants’ answer alleges a separate and distinct 
oral agreement, made contemporaneously with the written 
agreement as set out in plaintiff’s petition, and alleges that 
defendants sought to comply with and perform their part 
of the oral agreement, and have an equitable interest in 
said premises, and in a cross-petition realleges the subject- 
matter as contained in the answer, details the agreement, 
and that plaintiff fraudulently omitted and neglected to 
recite in said lease and option all the terms and conditions 
that were agreed to by the parties on September 16, 1932, 
and the value of the premises involved, asks for an account- 
ing and credit on the mortgage indebtedness on account of 
rents paid during the crop years 1933, 1934, and 1935, 
and the placing of permanent improvements on the premises 
in the sum of $554.20, and for other equitable relief. 

The answer to the cross-petition specifically denies the 
oral agreement, as alleged in such cross-petition, and that 
rents were to be applied on the payment of the mortgage, 
and denies that any part of the debt of $1,005.38 has been 
paid. The defendants’ reply to plaintiff’s answer to de- 
fendants’ cross-petition is a general denial. : 

The evidence discloses that defendant Reta Shuler is a 
cousin of plaintiff and the parties had always been on 
friendly terms; that in 1929 the plaintiff loaned defendants 
the sum of $7,000, they being the owners of the fee title 
to the southeast quarter of section 13, township i0 north, 
range 23 west of the 6th P. M., in Dawson county, Ne- 
braska; that defendants failed to pay the interest and taxes, 
as provided in such mortgage. According to plaintiff, he 
wanted the delinquent taxes and interest paid, amounting 
to $1,005.38, and the defendants wanted to save foreclosure 
of the mortgage; therefore, the warranty deed, the farm 
lease and the repurchase agreement were entered into, the 
plaintiff agreeing that if said sum of $1,005.38 should be 
paid on or before March 1, 1936, and rent paid in the cus- 
tomary terms, he would reconvey the land to the defendants, 
and take back a 7,000-dollar ‘mortgage thereon. 

Defendants contend that on or about September 16, 
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1932, plaintiff and his wife came out to the residence of the 
defendants and they talked the matter over. They agreed, 
as related by defendants but denied by plaintiff, that both 
of the parties were to keep an account of the rents received 
by plaintiff under such agreement, and if at any time the 
rents received by him were in an amount sufficient to 
reimburse plaintiff for the interest and taxes then in ar- 
rears, in addition to any other sums, such as taxes, insur- 
ance or water maintenance expended by plaintiff, he would 
reconvey the land to defendants and give them credit on 
the original 7,000-dollar loan for any excess over and 
above what was due; that they further agreed, in the event 
defendants were not able to redeem, that any money ex- 
pended by them in maintaining the premises,.in the way 
of permanent improvements and upkeep other than cus- 
tomary expenditures as tenants, would be refunded to de- 
fendants by plaintiff, and that the defendants were to 
keep account of such items. Defendants also understood 
that they were to pay 5 per cent. interest on the mortgage 
at all times up to the period of redemption. The next day 
the parties met at the office of plaintiff’s attorney, where 
the warranty deed was executed by defendants, the farm 
lease and the agreement to repurchase were signed by the 
plaintiff and defendant Charley L. Shuler, and the de- 
fendants received the canceled mortgage, note and release 
of mortgage. As to what occurred in the attorney’s office, 
defendant Shuler stated he objected to the lease for the 
reason that the language therein indicated to him that 
the plaintiff would have a right to mortgage his (Shuler’s) 
part of the crop and that he would not be able to transact 
business as he desired. This provision was changed to meet 
Shuler’s requirements. He also stated that he objected to 
the language used in the reconveyance agreement because 
it contained no provision for the application of the rents 
received by plaintiff on the past-due interest and taxes, 
together with any other sums which might be expended 
by the defendants during the term of said agreement; 
nor did it provide for the reimbursement to defendants for 
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any improvements they might place on the premises in the 
event they were unable to redeem, but that he was satis- 
fied, when it was explained to him, that the words “pay or 
cause to be paid’? meant that such rents were to be credited 
against the amount owing on the mortgage. This was de- 
nied by plaintiff and his attorney. The warranty deed 
showed the consideration to be the sum of $8,005.38, and 
contained this provision: “This deed is given for the pur- 
‘pose of canceling the mortgage given by the grantors to 
the grantee and no cash consideration in exchange there- 
for.” The farm lease was in the customary terms of rent, 
and provided that the plaintiff was to pay onethird and 
‘the defendants two-thirds of the maintenance fee for water. 
The repurchase agreement provided for the payment of 
$1,005.88 during the term of the lease and the carrying 
‘back of the 7,000-dollar mortgage, but did not designate 
the length of time such mortgage would be carried back, 
or the rate of interest it would bear. 

Defendant Charley L. Shuler testified that he met plain- 
tiff on the street in Lexington in the spring of 1935 and 
asked for an accounting and reconveyance of the land to 
the defendants in accordance with their agreement; that 
plaintiff stated there was no need of doing it at that time; 
‘that they might just as well let it run for another year and 
then have a settlement; and that plaintiff stated that de- 
fendants could rest assured that he did not desire their 
land. This meeting is denied by plaintiff. In the spring of 
1936 defendant Charley L. Shuler again requested an ac- 
‘counting from the plaintiff and was told by plaintiff that 
the wanted the money or the premises. 

During the period of the lease, the defendants paid rent 
‘in the sum of $3,896.24. The plaintiff paid the taxes and 
‘water maintenance, and, according to the books kept by 
the defendants, there would be a total credit to plaintiff of 
‘$1,661.74. In addition thereto, the defendants expended the 
sum of $554.20 for permanent improvements on the prem- 
ises, and $2,234.50 should be credited to the mortgage 
debt, which would leave a balance of $5,770.88, for which 
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amount, defendants contend, the plaintiff was to carry 
back a mortgage. This was allowing interest at 5 per 
cent. on the 7,000-dollar indebtedness to March 1, 1936. 

On April 30, 1938, during the course of the lease, plain- 
tiff’s wife, in reply to a letter asking that wallpaper be 
furnished for the house on the farm, wrote as follows: 
“You wrote me about the paper. Now we don’t hardly 
consider ourselves landlords for at least three years. While 
we expect rent which will hardly be the interest that you 
would be paying and you know that we haven’t had interest 
for two years and have paid taxes for 2 years nearly three 
now * * * Arthur (the plaintiff) says our personal agree- 
ment was if you put anything on the place reasonable paid 
for it we were to keep track of it and if you couldn’t redeem 
the place we were to pay you and same way we were to 
keep our account of what we put on and you were to pay 
us. I know the paper can’t be so very much now you can 
go ahead and get the paper we will pay for it that way.” 
This letter indicates that plaintiff considered himself only 
a qualified owner of the premises; that he did not consider 
himself as landlord nor the defendants as tenants, but 
that the relationship of creditor and debtor existed. 

The evidence further discloses that the value of the land 
in question at the time of the execution of the original 
mortgage was $10,000. At the time of the execution of the 
instruments in question, September 17, 1932, it was from 
$9,000 to $11,000, and on the date of the alleged redemp- 
tion period, March 1, 1986, from $11,000 to $11,500. The 
only statement of value appearing in the record contra is 
by the plaintiff, that the land was not worth the amount 
of the mortgage on September 17, 1932. The total in- 
debtedness was $8,005.38, on September 17, 1932. There 
has always been an equity in the land, and on March 1, 
1936, such equity was in excess of $2,000. 

In this connection we quote from Snoke v. Beach, 105 
Neb. 127, 179 N. W. 389, wherein this court said (p. 182): 
“The value of the land as compared with the consideration 
paid for it is also an important factor to be considered in 
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determining. the true nature. of the transaction.. This. of 
course is based upon the well-recognized trait. of.mankind 
to secure as nearly as possible a fair value os his prop- 
erty.” 

If the plaintiff should Srevall, the zeault seule be as 
follows: At the outset, plaintiff wanted paid his back taxes 
and interest, in the sum of $1,005.88. He has a 7,000-dol- 
lar mortgage on a quarter-section of land which .was worth 
on March 1, 19386, from $11,000 to $11,500. His share of 
the rents was $3,896.24. On March 1, 19386, taking into 
consideration the value of the land which plaintiff would 
receive for his mortgage, crediting him with the amount 
of $1,661.74 for back taxes, interest and water maintenance, 
and giving him the net rent of $2,234.50, he would have 
approximately $4,000 more than the ine P Rea ness against 
the land. 

In ‘view of the evidence, we believe that the oval. con- 
tract made contemporaneously with the execution and de- 
livery of the written agreements constituted a condition 
upon which the performance of the written contract or 
agreement was to depend. The rule is announced in Norman 
v. Waite, 30 Neb. 302,.46 N. W. 689, as follows: “The 
existence of a written contract or instrument, duly executed 
between the parties to an action and delivered, does not pre- 
vent the party apparently bound thereby from pleading 
and proving that contemporaneously with the execution 
and delivery of such contract or instrument the parties had 
entered into a distinct oral agreement which constitutes 
a-condition on which the performance of the written con- 
tract or agreement is to depend.” This holding was fol- 
lowed in Exchange Bank v. Clay Center State Bank, 91 Neb. 
835, 187 N. W. 845. See, also, Davis v. Sterns, 85 Neb. 121, 
122 N. W. 672. 

And in Seminole Bond & Mortgage Co. v. Investors 
Realty Co., 127 Neb. 198, 254 N. W. 732, we held: “Parol 
evidence is inadmissible to vary. the terms of a written 
agreement, complete on its face, but-such evidence may be 
received to show that a written obligation has been dis- 
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charged in accordance with the terms of a contemporaneous 
parol agreement, when such parol agreement was a condi- 
tion precedent upon which the written obligation was 
executed.” 

Plaintiff cites several cases on the question of the ad- 
missibility of parol evidence to prove a collateral or con- 
temporaneous oral agreement, all of which are the law in 
this state. In Weidenfeld v. Olson, 182 Neb. 303, 271 N. W. 
806, we held: ‘‘Parol evidence is inadmissible to prove a 
collateral or contemporaneous oral agreement to vary or 
contradict the terms of a written lease, which, upon in- 
spection, appears to be a complete contract, embracing 
all the particulars necessary to make a perfect agreement 
and designed to express the whole arrangement between 
the parties.” And to the same effect is Spiegal & Son v. 
Alpirn, 107 Neb. 233, 185 N. W. 415. In the latter case it 
was said (p. 245): “The test which most of the courts have 
applied to determine whether parol evidence is admissible 
to prove a collateral agreement is whether or not the 
writing appears upon inspection to be a complete contract, 
embracing all the particulars necessary to make a perfect 
agreement and designed to express the whole arrangement: 
between the parties, and whether or not the parol evidence 
is consistent with, and not contradictory of, the written in-. 
strument.” 

Construing the three written instruments togetner, and. 
upon an inspection of them, we do not feel that they embody 
the complete contract between the parties; neither do they 
contain all the particulars necessary to make a perfect 
agreement, and they do not, taken as a whole, express the 
whole arrangement between the plaintiff and defendants. 
From all the evidence and the circumstances, we believe 
that the parol testimony was admissible. 

The reconveyance agreement is indefinite and uncertain 
as to the length of time the mortgage was to run and the 
rate of interest it was to bear. We are convinced that the 
relationship of creditor and debtor existed as between the 
plaintiff and defendants. Therefore, the relief as prayed 
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by plaintiff is denied. In view of the relationship of creditor 
and debtor so established, and as disclosed by the record, 
the defendants are entitled’ to have credited on their in- 
debtedness to the plaintiff the sum paid to plaintiff as rent 
in the amount of $3,896.24, and said amount for rents is to 
be credited as follows: (1) $1,005.38 delinquent taxes and 
interest to September 17, 1932; (2) 5 per cent. interest on 
$7,000 from September 17, 1982, to date of settlement; 
(8) taxes and water maintenance paid by plaintiff subse- 
quent to September 17, 1932, to date of settlement; (4) any 
amount of said rents remaining over and above such 
amounts thereof to be credited on the original 7,000-dollar 
indebtedness. The remaining amount is due plaintiff for 
which he has an equitable lien on the real estate of the de- 
fendants and an adequate equitable remedy provided by 
law. Without prejudice to plaintiff to enforce said lien, 
the judgment of the district court is 
REVERSED. 


HAZEL DELL JORGENSEN ET AL., APPELLANTS, V. ARTHUR F. 
CRANDELL ET AL., APPELLEES. 
277 N. W. 785 


FILED FEBRUARY 18, 1938. Nos. 30065, 30066. 


1. Husband and Wife: ConTRAcTS. Whether or not a husband and 
wife may contract with each other under modern statutes de- 
pends upon the nature of the statute in force in the jurisdiction 
whose law governs the occasion and the construction that the 
courts of such jurisdiction put upon the statute applicable. 

2. Contracts: LAW GOVERNING. The validity of a contract, the 
obligations thereof, and the capacity of the parties thereto are 
to be determined by the lex loci contractus unless there is some- 
thing in the contract which is prohibited by express statute or 
infringes upon some positive rule of publie policy. 

3. Property. The principle that the lex rei site, as such, governs 
as to real property is subject to an exception as to obligations 
which, although in relation to real property, do not directly 
affect the title to or interest in the property itself. 
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APPEAL from the district court for Dawson county: 
J. LEONARD TEWELL, JUDGE. Affirmed. 


Cook & Cook, for appellants. 
York & York and F. J. Byrd, contra. 


Heard before GOSS, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ., and CHAPPELL, District Judge. 


CHAPPELL, District Judge. 

This is an action by plaintiffs Hazel Dell Jorgensen and 
William Jorgensen, her husband, appellants, to partition 
80 acres of land in Dawson county, Nebraska, and an ap- 
peal from a part only of the final decree of the county 
court of Dawson county, Nebraska, entered in In re Estate 
of George W. Crandell, deceased. Both cases were con- 
solidated and tried together by agreement of the parties. 
The trial court denied partition and affirmed the final de- 
cree of the county court. Upon appeal to this court, both 
cases are consolidated by stipulation for the purposes of 
brief, argument and decision. They involve like questions 
of law and fact, and this opinion disposes of both cases.’ 

The questions presented for our determination are (1) 
the validity of a postnuptial agreement made by and be- 
tween George W. Crandell and Euphemia C. Crandell, his 
wife, in Los Angeles, California, on December 24, 1918, 
and (2) the validity of an election by the guardian of the 
widow to renounce the will of her deceased husband, which 
will was made in conformity with the postnuptial agree- 
ment, and take under the statutes of Nebraska. It is con- 
ceded that, if the postnuptial agreement was valid and 
enforceable in Nebraska, it is decisive of both questions. 

Keeping this in mind, we find from an examination of 
the record that George W. Crandell and Euphemia C. 
Crandell were married in Nebraska on March 9, 1909. 
No issue resulted from their marriage, but each, at the 
time, had grown children of a previous marriage and cer- 
tain separate money, interests and real property in their 
own right. In 1914 they moved to Los Angeles, California, 
where they lived together as husband and wife until May, 
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1931, when the wife, ill, went to a sanitarium where she 
stayed until after the husband’s death on July 20, 1931. 
In August, 1931, the wife returned to Nebraska with her 
daughter Hazel Dell Jorgensen, appellant, and on Septem- 
ber 8, 1931, the county court of Dawson county, Nebraska, 
appointed one Carl E. Faught her guardian because of in- 
competency by reason of old age. The wife died on Sep- 
tember 14, 1931. 

On December 24, 1918, while living in California as 
husband and wife, they entered into a postnuptial agree- 
ment which provided in substance that, in consideration of 
their mutual covenants and wishes, the properties which 
they then possessed and which they would obtain in the 
future, except as therein mentioned, should be their sepa- 
rate estate respectively and go to their legal heirs or as 
they might see fit to thereafter convey or bequeath same 
respectively; that certain described real estate and all that 
he should acquire in the future would be the husband’s 
estate, and his wife quitclaimed therein all the interest 
that she might have in said property and all property 
which he might thereafter possess, including her right of 
inheritance; that certain other described property and all 
that she should acquire in the future would be the wife’s 
separate estate, and the husband, likewise, quitclaimed to 
her, including his right of inheritance. In consideration of 
the foregoing, the wife granted her husband a life estate 
in certain described property, a part of her separate estate 
in California, that he might enjoy the income therefrom 
during his lifetime, and the husband granted his wife a 
life estate in and to the 80 acres in Dawson county, Ne- 
braska, a part of his separate estate, that she might enjoy 
the income therefrom during her lifetime. The contract 
then provided: “It is the intention of this agreement and 
mutually understood by and between both parties that by 
these presents each party forfeits to each other respective- 
ly their right of inheritance in and to all properties * * * 
of which each party shall respectively become possessed in 
the future, excepting that each party shall receive a life 
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estate only as mentioned in the foregoing. It is mutually 
understood that this agreement is made for the purpose of 
preserving to the heirs of each party respectively all prop- 
erties of which the respective parties are now possessed 
or shall obtain in the future.” 

Thereafter on May 31, 1919, they both lawfully made. 
executed and delivered a deed for certain real property 
jointly owned by them in Los Angeles county, California, 
to the husband, which reads in part: “This deed is given 
to carry out the mutual agreement of the parties hereto; 
that said property shall become vested in the grantee, as 
the grantee’s sole and separate property, free from all 
interest, title or claim of the grantor now existing or which 
may hereafter arise by reason of the marital relation of 
said parties, and is so accepted by said grantee. To have 
and to hold to the said grantee, his heirs or assigns for- 
ever.”” On November 38, 1925, the wife made her will with 
a codicil thereto as of February 28, 1928, and on June 13, 
1930, the husband made his will, all in conformity with and 
reaffirming the postnuptial agreement. Appellant was pres- 
ent when her mother’s will and the codicil were made, knew 
their contents, and testifies that her mother was competent 
at that time and thereafter until about the time of her 
return to Nebraska. She knew that her mother bought 
and sold real property in her own right and had her own 
bank account while living in California, having made some 
investigation of their respective properties at times when 
she visited them there. After the wife’s death, her will 
and codicil were probated in Los Angeles county, Cali- 
fornia, and Dawson county, Nebraska. Appellant acted as 
executrix as provided in the will to the close of adminis- 
tration of the estate, and then took all the mother’s separate 
property as sole devisee under the will,—her four brothers 
having been left only one dollar each. 

After the husband’s death, his will was probated in Los 
Angeles county, California, on August 17, 1931, and the 
estate duly closed without an election by the widow in that 
jurisdiction to renounce the will and take under the statute. 
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At the time of appointment of a guardian for the wife Sep- 
tember 8, 1931, the county court of Dawson county, Ne- 
braska, in its order, recited that the husband’s will had 
been admitted to probate in Los Angeles county, California, 
but that it had not yet been, filed. in Dawson county, Ne- 
braska, where the deceased husband owned the lands in 
controversy; that it was for the best interests of the 
widow to renounce the will and take under the statute; 
that the guardian .should procure a duly authenticated 
copy of the will and its probate as soon. as possible and file 
it, together with a, formal renunciation, in the name of 
the widow. The husband’s will, by ancillary proceedings, 
was later probated in Dawson county, Nebraska, but, in 
the meantime, the widow’s death occurred on September 
14, 1931, after which the guardian filed a purported re- 
nunciation and election for her therein as guardian in her 
lifetime. The county court, upon hearing, found that the 
election was ineffectual to constitute a valid renunciation 
of the will or an election on behalf of the widow to take 
under the statute, and that the postnuptial. agreement 
barred and estopped the widow and the appellant, her dev- 
isee, from claiming any interest in the estate of George W. 
Crandell, deceased, under the laws of Nebraska. The dis- 
trict court affirmed these findings and judgment of the 
county court. 

Before this decree was entered, appellants filed an action 
in the district court for Dawson county, Nebraska, against 
all the children devisees of George W. Crandell, deceased, 
and Hazel Dell Jorgensen as executrix of her mother’s 
estate, to partition the real estate involved, claiming a one- 
fourth interest by reason of the alleged validity of the re 
nunciation and election heretofore described, and alleged 
invalidity of the postnuptial agreement in Nebraska. Upon 
trial, the district court found the postnuptial agreement 
to be valid and binding under the laws of California and 
not illegal or against public policy in Nebraska, and that 
it should be recognized and enforced in Nebraska; that it 
did not purport to convey land in Nebraska, but barred 


38 NEBRASKA REPORTS [VoOL. 134 


Jorgensen v. Crandell 


and estopped the widow inheriting or claiming any lands 
of her husband or any interest therein in Nebraska, and 
found generally for the defendant devisees. 

It is admitted that section 158 of the Civil Code of Cali- 
fornia was in full force and effect at all times, and that 
it provides: “Either husband or wife may enter into any 
engagement or transaction with the other, or with any 
other person, respecting property, which either might if 
unmarried; subject, in transactions between themselves, 
to the general rules which control the action of persons 
occupying confidential relations with each other, as defined 
by the title on trusts.” 

As early as 1888, in Schuler v. Savings & Loan Society, 
64 Cal. 397, 1 Pac. 479, the supreme court of California, 
after quoting this statute, said: “Under this law husband 
and wife are not one in respect to the separate, joint or 
common property, which may have been acquired by either ; 
they are coequals, and each is allowed to contract with 
the other in regard to such property, as either might con- 
tract with a stranger. The rights of either in respect to 
such property are substantially equivalent, differing chiefly 
in the single circumstance that the husband, being still 
considered the head of the family, is entitled to manage 
and control the property of the wife for the benefit of both, 
and to dispose of the common property, except for the pur- 
pose of defrauding the wife of her rights therein. The 
transaction between the husband and wife, relating as it 
did to real property of which they were joint owners, was, 
therefore, one in which they could engage with each other.” 
In Vieux v. Vieux, 80 Cal. App. 222, 251 Pac. 640, the court 
said: “By agreement between husband and wife the status 
of any property owned by them may be changed from 
separate to community, and vice versa.’”’ See, also, Corker 
v. Corker, 87 Cal. 648, 25 Pac. 922; Young v. Young, 126 
Cal. App. 306, 14 Pac. (2d) 580; Hoeck v. Greif, 142 Cal. 
119, 75 Pac. 670; Perkins v. Sunset Telephone & Telegraph 
Co., 155 Cal. 712, 103 Pac. 190. 

Whether or not a husband and wife may contract with 
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each other under modern statutes depends upon the nature 
of the statute in force in the jurisdiction whose law governs 
the occasion and the construction that the courts of such 
jurisdiction put upon the statute applicable. 30 C. J. 671. 
This court has said that the validity of a contract, the 
obligations thereof, and capacity of the parties thereto are 
to be determined by the lex loci contractus unless there is 
something in the contract which is prohibited by express 
statute or infringes upon some positive rule of public 
policy. Delahaye v. Heitkemper, 16 Neb. 475, 20 N. W. 385; 
Benton v. German-American Nat. Bank, 45 Neb. 850, 64 
N. W. 227; Farmers State Bank v. Butler, 101 Neb. 635, 
164 N. W. 562. See, also, 30 C. J. 726. 

In Polson v. Stewart, 167 Mass. 211, 45 N. E. 787, 
Justice Holmes, in a similar case, where the agreement 
was made in North Carolina, said: “But it is said that the 
laws of the parties’ domicil could not authorize a contract 
between them as to land in Massachusetts. Obviously this 
is not true. It is true that the laws of other states cannot 
render valid conveyances of property within our borders 
which our laws say are void, for the plain reason that we 
have exclusive power over the res. * * * But the same 
reason inverted establishes that the lex rei site cannot con- 
trol personal covenants, not purporting to be conveyances, 
between persons outside the jurisdiction, although concern- 
ing a thing within it.” The principle that the lex rez sitz, 
as such, governs as to real property is also subject to an 
exception as to obligations which, although in relation to 
real property, do not directly affect the title to or interest 
in the property itself. Annotation, 18 A. L. R. 1558; 12 
C. J. 478. 

In Kocher v. Cornell, 59 Neb. 315, 80 N. W. 911, discuss- 
ing the question of whether or not a wife had- bound her 
separate estate when all that she had was a prospective in- 
heritance of real property from her husband after his 
death, this court said: “A mere hope of succession to an 
estate is not property.” The real estate involved was 
always the fee simple property of the husband. As part 
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of the postnuptial agreement he gave the wife a life estate 
therein which the evidence shows she enjoyed throughout 
her life as contemplated by the parties. Aside from the 
life estate granted therein, the wife had a mere hope of 
succession to real property, an estate, should the husband’s 
death be precedent, which she waived by the provisions 
of the postnuptial agreement. We believe the postnuptial 
agreement to be contractual only as mutual personal cove- 
nants in so far as waiver of inheritance is concerned, and, 
being valid and enforceable in California, it is valid and 
enforceable in Nebraska. We find that it is not prohibited 
by an express statute and that it is not contrary to the 
public policy of this state. The natural tendency of all 
courts now is to permit as broad a field as possible for 
contractual relationships by married women under existing 
statutes. 

To concede that the postnuptial saveeaieit in its form 
is an attempted conveyance of real property in Nebraska 
places the appellant in no better position. The agreement 
itself is a legal conveyance of real property in Nebraska 
if the wife then had a present property right therein. See 
sections 76-103 and 30-105, Comp. St. 1929. We said as 
early as Furrow v. Athey, 21 Neb. 671, 33 N. W. 208: “A 
deed of conveyance of real estate, executed by the husband 
directly to the wife, in the absence of fraud, and when 
neither the rights of creditors nor subsequent purchasers 
intervene, will convey to her such real estate without the 
intervention of a third party as trustee.” The circum- 
stances in the case at bar disclose nothing but good faith. 
The rights of creditors and subsequent purchasers or in- 
nocent parties are not involved. The language of the con- 
tract constitutes a grant each to the other in presenti. 
See, also, Neneman v. Rickley, 110 Neb. 446, 194 N. W. 
447, 

The signatures of the husband and wife thereon were 
properly identified. Their genuineness is not controverted. 
The instrument was duly acknowledged as husband and 
wife before a notary public with seal attached, as required 
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by the laws of California. Section 76-206, Comp. St. 1929, 
provides in part: “In all cases provided for in section 76- 
204 of this chapter, if such acknowledgment or proof is 
taken before * * * a notary public or other officer using 
an official seal, the instrument thus acknowledged or proved 
shall be entitled to be recorded without further authenti- 
cation.” The certificate of acknowledgment of a notary 
public of another state under: his official seal is sufficient 
proof of the execution of a deed of lands in Nebraska for 
its admission in evidence in an action pending in Nebraska. 
Galley v. Galley, 14 Neb. 174, 15 N. W. 318. A deed of lands 
situated in this state, executed in another state and ac- 
knowledged there before a notary public who attaches his 
official seal to the certificate of acknowledgment, is pre- 
sumed to have been executed in accordance with the laws 
of that state and, though not witnessed, is entitled to be 
received in evidence in this state without other proof that 
the grantors therein actually executed and delivered the 
deed. Schields v. Horbach, 49 Neb. 262, 68 N. W. 524; 
Dorsey v. Conrad, 49 Neb. 448, 68 N. W. 645. See, also, 
sections 76-204, 76-215, Comp. St. 1929. 

The postnuptial agreement was thus properly acknowl- 
edged, and the acknowledgment should have been received 
in evidence as a part of the agreement itself. We consider 
the fact that .it was not recorded until after the death of 
the parties of no importance under the circumstances. 
Delivery is presumed from the facts and circumstances ap- 
pearing in the evidence. 18 C..J. 413; Issitt v. Dewey, 47 
Neb. 196, 66 N. W. 288; Brown v..Westerfield, 47 Neb. 399, 
66 N. W. 489; Home Fire Ins. Co. v. Collins, 61 Neb. 198, 
85 N. W.,54; Ladman v. Ladman, 130 Neb. 913, 267 N. W. 
188. Their mutual covenants, quitclaims by each party of 
all interest in the other’s property and the grant of life 
estates therein, were sufficient consideration for the agree- 
ment. Wulf v. Wulf, 129 Neb. 158, 261 N. W. 159; 30 C. J. 
637.. Therefore, we find nothing in the laws of Nebraska 
which make this an.invalid conveyance if conceded to be 
real property. . Me ' 
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The wills of husband and wife, made in conformity 
with the postnuptial agreement, have both been probated 
in California and Nebraska. A will executed under an 
agreement founded upon a valuable consideration is con- 
tractual as well as testamentary. In the latter aspect it 
may be revoked without the consent of the beneficiary, 
but not in the former. Nelson v. Schoonover, 89 Kan. 388, 
181 Pac. 147. A will duly executed in pursuance of an 
agreement based upon a valuable consideration becomes 
itself, in a sense, an enforceable contract. 1 Schouler, Wills 
(6th ed.) sec. 691. The probate of a will is conclusive un- 
less reversed, and equity cannot vacate the same. Williams 
v. Miles, 68 Neb. 859, 89 N. W. 451. The probate thereof 
cannot be collaterally attacked. Kirk v. Bowling, 20 Neb. 
260, 29 N. W. 928. See, also, Andersen v. Andersen, 69 
Neb. 565, 96 N. W. 276; Byron Reed Co. v. Klabunde, 76 
Neb. 801, 108 N. W. 133. A will is not evidence of title 
unless probated. Pettit v. Black, 13 Neb. 142, 12 N. W. 
841. The converse thereof is that, when probated, it is 
evidence of title. See section 30-221, Comp. St. 1929. Both 
wills, made in conformity with and a part performance of 
the contract, having now been probated, vested all the 
separate real property of the husband in his devisees 
therein, and all the separate property of the wife in ap- 
pellant, her devisee therein. Appellant, having taken as 
sole devisee of her mother’s will, must now abide by its 
provisions and is barred from recovery in this action. It 
is only land not lawfully devised that will be inherited 
under ‘the statute of descent from a deceased spouse. 
Comp. St. 1929, sec. 30-101. We find that a married 
woman’s liability to be estopped by her contracts is co- 
terminous with her capacity to contract. If the contract 
is valid, she is estopped. 30 C. J. 776. An heir stands in 
privity with an ancestor, and an estoppel enforceable 
against the ancestor is likewise enforceable against the 
heir. 21 C. J. 1182. In the case at bar the wife of George 
W. Crandell, being estopped by her postnuptial agreement, 
together with the circumstances of ratification, recogni- 
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zance and performance, then appellant, sole devisee under 
her will, already probated and made in conformity with 
the contract, is also estopped from repudiating the post- 
nuptial agreement and from claiming to inherit any part 
of George W. Crandell’s estate. 

The parties lived together nearly 10 years before they 
made the contract and conformed to it by performance for 
more than 12 years thereafter until death. It was made, 
we must assume from the evidence, to promote peace and 
harmony between the parties and their respective children, 
and was without disadvantage to any of the parties. It 
was reasonable in its terms, entered into with a full op- 
portunity for and, in so far as we can determine, with 
knowledge of the facts, and it has now been fully executed. 
We find generally that courts of equity give full force and 
effect to such contracts because it would be inequitable to 
permit the surviving spouse, their heirs or devisees, to 
assert marital rights thereafter. 13 R. C. L. 1873, sec. 419; 
30 C. J. 670; In re Estate of Lauderback, 106 Neb. 461, 184 
N. W. 128; Marty v. Marty, 111 Kan. 120, 206 Pac. 324; 
Keller v. Keller, 121 Kan. 520, 247 Pac. 433, 49 A. L. R. 
118; Eberhart v. Rath, 89 Kan. 329, 131 Pac. 604; Kohler 
v. Kohler, 316 Ill. 33, 146 N. E. 476; Fennell’s Estate, 207 
Pa. St. 309, 56 Atl. 875. 

We conclude that a married woman who has made a valid 
postnuptial agreement with her husband while both are 
residents of California, which is equitable and free from 
fraud, and they lived together as husband and wife for 
many years thereafter without rescinding, repudiating or 
questioning the agreement, but recognized and ratified the 
same by later making deeds and wills in harmony there- 
‘with, and the same was fully performed, and both parties 
died, and their wills were both admitted to probate, the 
husband having died first, the wife before her death is 
estopped to renounce the husband’s will and elect to take 
under the law of inheritance in Nebraska, and her devisee 
is estopped to claim the invalidity of the postnuptial agree- 
ment. Equity will not countenance the repudiation of this 
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solemn postnuptial agreement. The widow being deprived 
of the right to elect, we will not discuss the contentions of 
the parties with reference to the legal effectuality thereof. 
The findings and judgments of the district court in both 
cases were right, and its judgments are 
AFFIRMED. 


KATHERINE LONG, APPELLEE, Vv. CRYSTAL REFRIGERATOR 
COMPANY, APPELLANT. 
277 N. W. 830 


FILED FEBRUARY 18, 1938. No. 30112. 


1.’ Trial: DIRECTION oF VERDICT. If the ‘evidence essential to 
plaintiff’s recovery is not clearly disproved by the undisputed 
physical.facts and conditions, or if such evidence cannot be 
sustained by the clearly perceived and undisputed inferences 
from sensation, the trial court should not direct a verdict for 
the defendant. 

2. Negligence. The owner of 4 building is chargeable with defects, 
which are reasonably within his knowledge,:in the construction 
thereof, and for inherent wcakness either in material or con- 
struction, and also for such defects in maintenance of which 
he had actual notice or which have existed for such a length 
of time as to charge him with knowledge thereof and afford 
him reasonable opportunity to correct such defects, and if such 
defects cause injury to any person lawfully in the vicinity, the 
. owner is liable for any damages ensuing therefrom. 

A building maintained by an owner on a public street 
in a negligent manner of construction or repair is a public 
nuisance. The owner is liable for the injury proximately caused 
by such negligence to those lawfully in the vicinity. If any 
intervening cause occurs which might have reasonab!y been an- 

_ ticipated by the owner, such intervening cause will not interrupt 
the connection between the original cause and the injury there- 
from. Winds which are usual at the time and place are condi- 
tions which reasonably could have been anticipated and will not 
relieve from liability an owner so guilty of the original: act 
of negligence. 

Act oF Gop. In order that an act of God may excuse 

the owner for his acts of negligence in construction or main- 

tenance of a building, such ‘act must be the sole cause of the 
injury, and if the act of God and the negligence of the owner 
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are concurring causes of an injury, the owner who is guilty of 
the negligence is liable for damages for the injury. 

5. Evidence examined and found to support the verdict of the jury. 

6. Appeal. “One may not complain of misconduct of adverse 
counsel if, with knowledge of such misconduct, he does not ask 
for a mistrial, but consents to take the chances of a favorable 
verdict.” Triplett v. Lwndeen, 182 Neb. 484, 272 N. W. 307. 

7. Witnesses. On redirect examination, the circumstances sur- 
rounding the’ making of a statement brought out on cross- 
examination may be shown. 


APPEAL from the district court for Dodge county: 
FREDERICK L. SPEAR, JUDGE. Affirmed.: 


Robins & Yost, for appellant. 
Abbott, Dunlap & Abbott and John P. Corbett, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and MUNDAY, District Judge. 


MunpDay, District Judge. 

This action was brought by the plaintiff, Katherine 
Long, to recover for personal injuries received by her. on 
August 30, 1934, claimed as a result of the negligence of 
the defendant and appellant, Crystal Refrigerator Com- 
pany, in the construction and maintenance of a monitor 
on its warehouse. The monitor was torn from the ware- 
house by a windstorm and carried to the home of the plain- 
tiff, where she was injured. 

The warehouse was owned and controlled by the defend- 
ant at Fremont, Nebraska. It was constructed in 1922 and 
was repaired in 1925, when, as the result of a snow-load, 
the roof sagged in places. The defendant claims the build- 
ing was in first-class condition at the time of the storm, 
but the plaintiff claims it was defective at that time. The 
building was 208 feet long and 128 feet wide. The side 
walls of the building were 8 feet high with a general in- 
cline of about 46 feet to a point where the monitor wall 
starts at a height of 24 feet. The peak of the roof of the 
monitor was about 33 feet high. The building was built in 
16-foot bays with the monitor over the 2 center bays, with 
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the side walls of the monitor about 4 feet high. The monitor 
extended the full length of the building. These side walls 
were windows with the exception of necessary wood to 
said windows; each window-frame was approximately 32 
inches wide. 

In her petition the plaintiff claimed that the defendant 
was the owner and in possession and full control of the 
building; that the monitor thereof was carelessly and neg- 
ligently erected and maintained by the defendant, in that 
it was not secured to the other parts of the building so the 
same could withstand the pressure of such wind as is 
usually and ordinarily experienced in the locality where 
said building is located; that the defendant neglected to 
fasten the monitor to the remainder of the building by 
bolts, hooks or adequate fastenings; that the defendant 
failed to support the walls, roof and monitor by studding, 
rafters, joints and braces that were necessary; that con- 
tinued pressure and weight on the various parts of said 
building gradually weakened it and the monitor and caused 
the building to become loose and insecure; that when said 
building gradually became in a loose and insecure position 
the defendant carelessly and negligently did not repair, 
strengthen and correct the defective condition; that the 
building was a public nuisance. 

The plaintiff further set out in her petition that the de- 
fendant negligently and carelessly allowed about 50 per 
cent. of the windows to become broken and remain broken 
in said monitor, so as to allow the wind to blow in under 
its roof, and to exert pressure thereon from below; that 
on August 30, 1934, the plaintiff was the owner of a resi- 
dence property in the city of Fremont, over a block from 
the premises of the defendant, and that on said date the 
wind of a velocity not unusual in the vicinity of said resi- 
dence, and at a velocity which could reasonably have been 
anticipated by the defendant, blew off the monitor from 
Said warehouse and deposited it upon the property of the 
plaintiff, injuring her and fracturing her third and fourth 
dorsal vertebre. 
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For answer defendant denied each and every allegation 
not admitted, and admitted that on said date there was a 
windstorm which removed the monitor of the defendant’s 
warehouse and carried it for a distance of approximately 
400 feet. Defendant further alleged that the windstorm 
was extraordinary and unprecedented and could not have 
been anticipated in the construction, upkeep or care of the 
warehouse, and the injuries of the plaintiff were not the 
result of any negligence on the part of the defendant, and 
were not the result of any defect in material, workman- 
ship, construction or maintenance, but the sole and proxi- 
mate result of an act of God; that the monitor was erected 
and maintained at all times in a proper manner to with- 
stand all wind which could reasonably have been antici- 
pated, and that the defendant had no notice of any and 
there were no defects in workmanship, material, construc- 
tion or maintenance of said building at any time. The re- 
ply was a general denial. 

The trial of the issues was had to a jury, which returned 
a verdict in favor of the plaintiff and against the defend- 
ant in the sum of $1,925. 

There are many errors assigned for reversal of the judg- 
ment of the trial court, but the principal errors may be 
briefly summarized in substance: (a) That the evidence 
of plaintiff should be rejected and disregarded as it is 
opposed to the unquestioned and unquestionable laws of 
nature that lie within the court’s judicial knowledge, and 
is clearly in conflict with scientific principles as established 
by the laws of physics and mechanics; that the evidence 
essential to plaintiff’s recovery was clearly disproved by 
the physical facts and conditions; that the damage was 
caused by a windstorm of unusual velocity for which the 
defendant was not liable; (b) that there were no visible 
or apparent defects of maintenance or construction of which 
the defendant was chargeable; (c) that the evidence in 
this case is insufficient to support a verdict in favor of the 
plaintiff and against the defendant; (d) that the plaintiff 
planned a deliberate statement to the jury to advise the 


48 NEBRASKA REPORTS [VoL. 134 
Long v. Crystal Refrigerator Co. 


jury that defendant carried insurance covering the injury 
to plaintiff. 

The defendant on this appeal does not complain of the 
instructions or any ruling on the evidence. 

The evidence does not definitely disclose the weight of 
the monitor. One of plaintiff’s witnesses stated the weight 
and later on cross-examination stated he was speaking of 
the maximum weight that it could be, but that he did not 
know the gauge of the steel used in the monitor. But even 
though the witness had given an estimate as to the weight 
of the monitor, the manner in which it was torn from the 
building, the kind and velocity of a wind that would convey 
the monitor such a distance, and all other facts and cir- 
cumstances connected with the removal of the monitor to 
plaintiff’s residence do not present such questions as to 
which the court could have taken judicial notice and 
knowledge of the scientific principles of physics or mechan- 
ics involved, and apply them as a matter of law and dis- 
pense with the jury. 

The attorneys for the appellant with painstaking labor 
and much diligence have set out and briefed the facts of 
the case. Some of the facts as to the kind of a wind, the 
effects of the wind, the manner of construction, main- 
tenance and repair of the building, and the character of 
plaintiff’s injuries are not in dispute. Therefore, it is not 
necessary to set out all the evidence. The type of evidence 
and the dispute of much of it show that the physical facts 
were not such as the court could have passed upon without 
the assistance of the jury. Thus, Rodman Brown, chief 
engineer of the building department of Omaha, who, if 
not an expert witness, was a skilled witness, stated in part 
as follows: “The construction itself is very light. It only 
weighs a few pounds per square foot and when the wind 
once gets up under there and lifts the roof just like one 
of these gliders behind an airplane get going at a high 
velocity and they will coast. Those gliders will soar for a 
long period of time. This was carried up by this gust or 
sweep and just simply floated until finally another change 
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of the wind direction caused it to tilt and when it tilted 
it just fell on edge.” 

The appellant correctly contends that this court does 
not hesitate to set aside a verdict where the undisputed 
physical facts and conditions clearly disprove the evidence 
essential for the plaintiff to recover, or where the evidence 
supporting a judgment is clearly disputed by such physical 
facts and conditions. Hessler v. Bellamy, 128 Neb. 571, 259 
N. W. 514. But this rule is applicable only when the 
physical facts and conditions can clearly be perceived by 

undisputed inferences from sensation. 
' This view we take of the above contention, therefore, 
makes the many authorities cited by appellant beside the 
point. 

The appellant contends that all defects proved in the con- 
struction or maintenance were not visible but were latent, 
and that defendant is not responsible therefor. To this 
proposition also many authorities are cited, including 
Kitchen v. Carter, 47 Neb. 776, 66 N. W. 855, and Knies v. 
Lang, 116 Neb. 387, 217 N. W. 615. 

In Kitchen v. Carter, supra, an action was brought to re- 
cover for negligence in procuring or allowing the use of 
poor, inferior material in the building of the third story 
of the annex of the Paxton Hotel in Omaha and. its faulty 
and defective construction. The first paragraph of the 
syllabus is: 

“The owner of real property in exercising his own tastes 
and inclinations as to the character of a building he will 
erect thereon, has no right to build and maintain a struc- 
ture which, by reason of defects or inherent weakness 
either in material or construction, is liable to fall and do 
injury to an adjoining owner or the public.” 

In the opinion is a quotation from Wood, Nuisances, 
140, sec. 109: : 

“While a man has a right to follow his own tastes and 
inclinations as to the style and character of the building 
that he will erect upon his own land, yet he has no right, to 
erect and maintain there a building that is dangerous, by 
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reason of the materials used in, or the manner of its con- 
struction, or that is inherently weak or in a ruinous con- 
dition and liable to fall and do injury to an adjoining 
owner or the public. Such a building on a public street is 
a public nuisance, and is a private nuisance to those owning 
property adjoining it; and if the building falls and inflicts 
injury upon the adjoining owners or their property, or to 
any one who is lawfully in its vicinity, the owner is liable 
for all the consequences that ensue therefrom.” 

The plaintiff’s evidence tended to show that the ventilator 
was not properly constructed and was placed at the top 
of a long, slanting, metal roof which sloped towards the 
walls and eaves of the building for about 46 feet and con- 
centrated the pressure of the wind on its weakest point; 
that it was not properly fastened together; that about one- 
third of the windows on the west side of the monitor were 
out, So that the wind could come in; that it was necessary 
to construct against a wind pressure of from 25 to 40 
pounds to the square foot, which would be a 60 to 90 mile 
wind. The greater part of these alleged facts was disputed 
by the defendant’s evidence. Also, there was evidence that 
winds should have been anticipated by the defendant of a 
velocity which the evidence tended to show the velocity of 
the wind in the instant case was. 

In a well-known text is the following language: 

“Tf the occurrence of the intervening cause might reason- 
ably have been anticipated, such intervening cause will not 
interrupt the connection between the original cause and the 
injury. Under such rule the ordinary forces of nature and 
condition of the weather, such as cold, heat, wind, or a 
rainstorm or snowstorm, which are usual at the time and 
place, are conditions which reasonably could have been 
_ anticipated, and will not relieve from liability the person 
guilty of the original negligent act or omission.” 45 C. J. 
934. 

“The notice of defect or danger which is necessary in 
order to impose liability for negligence need not be actual, 
for negligently remaining ignorant of that which it is one’s 
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duty to know has the same effect as actual knowledge and 
in such case one is said to have implied or constructive 
notice. That is to say, where a person is under a duty to 
discover or to know of a defect or danger, and could dis- 
cover it by the exercise of due care, the condition having 
existed for a sufficient time to have enabled him to dis- 
cover it, actual knowledge thereof is imputed to him so far 
as the question of his negligence is concerned, or, what 
amounts to the same thing in practical effect, his failure to 
discover the defect or danger is regarded as negligence.” 
45 C. J. 6538. 

There was evidence tending to show that the defendant 
had actual notice that many windows were out of the 
monitor for 30 days or more before the storm. At least 
this was such evidence, if believed, that notice might be 
inferred and would be constructive notice. 

The defendant as owner of the building was not an in- 
surer against an accident, but it is held to exercise reason- 
able care and prudence to keep it safe for the purpose for 
which it was constructed. When a defect in the maintenance 
of the building is shown, and it is also shown that the 
defect as it existed was known to the owner prior to the 
accident, or that it had existed for such a time prior there- 
to as to charge the proprietor with notice thereof and 
afford him reasonable opportunity to repair the defect, the 
owner is liable for the injury caused by such defect. Broad- 
ston v. Beddeo Clothing Co., 104 Neb. 604, 178 N. W. 190. 

Defendant contends that only persons on abutting prop- 
erty are entitled to recover damages for injury in cases 
of the nature similar to the instant case. We do not agree 
with this contention. While the usual case is for injury 
to persons on abutting property, it does not necessarily 
follow that such must be the fact in order to hold the owner 
for negligence in the construction and maintenance of a 
building. The building, if constructed and maintained negli- 
gently, was a private nuisance to persons owning property 
adjoining, and a public nuisance to others lawfully in the 
vicinity. If it was blown down on account of defendant’s 
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negligence, the defendant was liable for all proximate con- 
sequences that ensued therefrom. If the negligent act was 
the proximate cause of plaintiff’s injury, the defendant is 
liable in damages for the usual consequences of the act 
whether the particular consequences that followed the 
negligent act were actually contemplated or not. Benedict 
Pineapple Co. v. Atlantic Coast Line R. Co., 55 Fla. 514, 46 
So. 732. 

Does the evidence support the verdict for the plaintiff 
and against the defendant? The defendant urges that the 
wind and not the negligence of the defendant was the cause 
of plaintiff’s injury. Of course, the burden of proof was 
on the plaintiff to establish that the proximate cause of 
plaintiffs injury was the defendant’s negligence. The de- 
fendant contends the fact that other buildings in the 
immediate vicinity were not damaged does not prove that 
it was not an unusual windstorm, as this court recognizes 
the freakishness with which storms act. As supporting 
this proposition it cites George A. Hoagland & Co. v. Insur- 
ance Co., 181 Neb. 105, 267 N. W. 239. It is true that the 
opinion in this case states that the freakish character of 
wind and the way it shifts and rises in a particular part 
of the country are matters of common knowledge, but 

' paragraph 2 of the syllabus in this case states: ‘Whether 
a wind has attained the proportions of a windstorm is a 
question of fact to be determined from the evidence.” 
Paragraph 3 of the syllabus states that, when the evidence 
is in conflict on this question, it is for the jury to determine. 

The owner of a building is not responsible for an act 
of God and is not an insurer of the safety of his premises. 
To this proposition the Kitchen case above was cited and 
eases from other jurisdictions. There is no dispute of this 
proposition. But whether or not the wind was an ordinary, 
usual wind, or an unusual wind and an act of God, or 
whether or not the injury was caused by an act of God con- 
curring with the negligent acts of defendant were questions 
which were undoubtedly submitted to the jury correctly, 
as no complaint is made of the court’s instructions, and 
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were all questions for the jury’s determination. If the 
windstorm was of such severity as to come within the 
definition of an act of God, still the defendant would be 
liable if his negligence concurred with an act of God. 45 
C. J. 736. In Davis v. Union P. R. Co., 99 Neb. 769, 157 N. 
W. 964, the following language is used: 

“In a suit for damages for personal injuries, an act of 
God is no defense if defendant’s negligence was a con- 
current cause of plaintiff’s injuries.” , 

The jury viewed the premises in question and considered 
the whole evidence under the instructions of the court. The 
question of the proximate cause of plaintiff's injury was 
for the jury’s determination. 

It is contended that the plaintiff did not suffer any in- 
juries other than a bruising and shaking up in this acci- 
dent, and that the plaintiff’s pain and suffering were due 
to anemia. There was professional testimony as to the 
plaintiff’s physical condition and also some lay testimony. 
This, too, was for the jury to consider. The evidence is 
examined and we think in every way supports the verdict 
of the jury. 

The appellant claims that the plaintiff carefully planned 
a deliberate statement to the jury to advise the jury that 
the defendant carried insurance covering the injury to the 
plaintiff and that’ this was error entitling the defendant 
to a new trial. It seems as though defendant’s counsel 
interrogated the plaintiff about a proof of loss she had 
made out before an insurance adjuster on an insurance 
policy covering windstorm damage. As a further cross- 
examination of the plaintiff, the defendant’s attorney pro- 
duced a signed statement and asked the plaintiff if she had 
not signed it, to which she answered she had. He also 
asked her if the statement was not one which she had made, 
to which she answered: nl do not think’ so.” Plaintiff’s 
attorneys on permission were then given leave to examine 
the plaintiff as to the statement and asked her’: “How did 
you happen to sign it?” She answered: “The only thing 
I know is when that insuranée man came out from Omaha 
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that day he had wrote down a lot of stuff. I was sick and 
he had asked me to sign it and I refused to sign it and he 
said, ‘Wouldn’t you rather sign it and get $1,500 than take 
it to the lawyers and get nothing?” A little later the 
defendant’s attorney moved that the answer be stricken, 
and later by another motion asked that the entire answer 
be stricken and the jury instructed to disregard it. The 
court sustained the defendant’s motions and instructed the © 
jury as follows: “Gentlemen of the jury, the answer to 
the last question you will be required to disregard that 
answer made by Mrs. Long.” Apparently this satisfied the 
defendant’s attorneys and the controversy regarding this 
testimony appeared to be closed. No motion was made by 
counsel for defendant for a mistrial or for any other 
action by the court with respect to it. The defendant identi- 
fied the exhibit and showed the plaintiff the signature, 
and while it was not offered in evidence, it undoubtedly 
seemed reasonable to think that it would be so offered. 
When the plaintiff was asked as to whether or not it was 
her signature, it would follow that on redirect examination 
she would be permitted to bring out the circumstances sur- 
rounding the making of the statement which she had 
signed. In 70 C. J. 709, it is stated: 

“It is proper on redirect examination to ere out the 
circumstances surrounding * * * or the making of a state- 
ment brought out on cross-examination.” 

Furthermore, the defendant should have made all ob- 
jections it had to the statement or answer by the plaintiff. 
If the defendant intended to rely upon this answer as a 
basis for mistrial, it was incumbent upon it to make such 
objection and motion at the time. A party is not per- 
mitted to proceed with the trial without objection and 
speculate on the outcome of the jury’s verdict, and, if un- 
favorable, contend that a mistrial should have been de- 
clared, when he did not ask for the same at the time. 4 
C. J. 717; Chamberlain v. Brown, 25 Neb. 434, 41 N. W. 
284; Elsworth v. City of Fairbury, 41 Neb. 881, 60 N. W. 
336; Triplett v. Lundeen, 182 Neb. 434, 272 N. W. 307. 


VoL. 134] JANUARY TERM, 1938 55 
Woelk v. Luckhardt 


Finding no error in the record, the judgment of the dis- 
trict court is 
AFFIRMED. 


WILLIAM WOELK ET AL., APPELLEES, V. WALTER J. LUCK- 
HARDT, ADMINISTRATOR, ET AL., APPELLANTS. 
277 N. W. 836 


FILED FEBRUARY 18, 1938. No. 30156. 


1. Wills: PropaTeE. The admission of a will to probate by the 
county court does not determine to whom the personal property 
of the estate will be distributed. 

ESTOPPEL. Nor does such admission to pro- 

bate Estep the rightful owners of the testator’s property from 

securing an order of distribution of property which is not dis- 
posed of by the will. 

CoNSTRUCTION. The court in construing a will must 

if possible ascertain the intent and purpose of the testator as 

disclosed by the language of the will and then give effect 
thereto if not contrary to law. 

ORAL EVIDENCE. Oral testimony cannot be 

received to explain the intent of the use of words in a will 

when such words have a fixed meaning in law. The words “her 
heirs and assigns forever” have a certain and definite meaning 
in law. 


“RELATION.” The word “relation,” as used in section 
80-229, Comp. St. 1929, providing that, when a devise or legacy 
is made to a child or other relation of testator, and the devisee 
or legatee dies before testator, having issue surviving testator, 
such issue shall take the estate given by the will in the same 
manner as the devisee or legatee would have taken, unless the 
will directs a different disposition, means kindred of the blood 
only, and excludes a wife. 

APPEAL from the district court for Lancaster county: 

FREDERICK E. SHEPHERD, JUDGE. Reversed, with direc- 

tions. 
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MUNDAY, District Judge. 

This is an appeal by Walter J. Luckhardt, administrator 
with will annexed of the estate of John Luckhardt, de- 
ceased, and others, from an order of the district court for 
Lancaster county in a proceeding in equity, wherein the 
district court as an appellate court reversed and set aside 
an order of the county court directing said administrator 
to make a partial distribution of the personal property of 
said estate. 

John Luckhardt died testate in Lancaster county, Ne- 
braska, in March, 1935. His last will and testament was 
made in 1920. The sole legatee and executrix of said will, 
Amalia Luckhardt, wife of John Luckhardt, died in 1934. 
Before her marriage to Luckhardt she had previously been 
married and had two sons by the former marriage, who 
are the appellees herein. By her marriage to John Luck- 
hardt she had four children. The will was offered for 
probate by petition in the usual form by Walter J. Luck- 
hardt. The petition, among other things, set out the death 
of the aforesaid executrix and legatee and named the six 
children as interested parties. The county court admitted 
the will to probate and appointed Walter J. Luckhardt 
administrator with will annexed. No appeal was taken 
from this order. So far the proceedings were amicable. 
In April, 1935, said administrator filed an inventory show- 
ing the amount of the assets of the estate as $111,505.76. 
Later said administrator filed a petition in the county 
court praying for an order permitting him to make a 
partial distribution of the personal assets of the estate to 
the four children of John and Amalia Luckhardt. The 
appellees, William and Samuel Woelk, then filed a petition 
in the county court asking that said distribution be made 
to all the six children of said Amalia Luckhardt as sub- 
stitutionary legatees under said will. The question was 
squarely raised in the county court, whether all six chil- 
dren of Amalia Luckhardt ‘were entitled to participate in 
the distribution. of. the estate, or only the four children of 
Amalia Luckhardt, who .were the issue of her marriage 
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with John Luckhardt. The county court ordered the dis- 
tribution to the four children of John Luckhardt. The ap- 
pellees herein appealed to the district court, where the 
cause was tried’ on the same pleadings as in the county 
court. The district court reversed the order of the county 
court and held that each of the six children of Amalia 
Luckhardt was entitled to share equally in the distribution. 
The four children of John and Amalia Luckhardt with 
said administrator have appealed to this court. 

The appellees contend in substance the decree of the 
district court should be affirmed because (1) the order 
of the county court admitting the will to probate and ap- 
pointing Walter J. Luckhardt as such administrator in- 
herently found that the will in question made a disposition 
of all of the estate of the deceased to the six issues of 
Amalia Luckhardt, share and share alike, as substitution- 
ary legatees and devisees in the place of Amalia Luckhardt, 
the sole legatee and devisee named in the will, and that the 
question as to who shall take the estate of the testator thus 
became a matter finally adjudicated before the commence- 
ment of these immediate proceedings; (2) that if the ques- 
tion of whether the six children of Amalia Luckhardt were 
substitutionary legatees and devisees and entitled to take 
the estate of the testator under the will was not finally de- 
termined by said order of the county court referred to under 
(1) above, the said six children were independently sub- 
stitutionary legatees and devisees in the place and stead 
of Amalia Luckhardt, (a) because it was the intention of 
the testator by the terms of his will that they would thus 
be takers in her place and stead, and (b) because by force 
of the statute, section 30-229, Comp. St. 1929, Amalia 
Luckhardt was a relation of the testator, and her six chil- 
dren, as her issue surviving the testator, would take the 
estate of the testator by operation of the statute, share 
and share alike. 

The appellees devote considerable space in their brief 
to the first proposition above. They assert that the judg- 
ment should be sustained because, in substance, to distrib- 
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ute the estate only to the issue of John and Amalia Luck- 
hardt is a collateral impeachment of the prior proceedings 
of the county court in admitting the will to probate and 
the appointment of said administrator; that for the four 
children of John Luckhardt to take all the property is in- 
consistent with the inferential finding that followed the 
probate of the will, viz., that there is property to be dis- 
posed of by the will. 

They also contend that such implied and inferential 
finding is necessary, for the decree of probate has nothing 
else to support it, and therefore the appellants are estopped 
to assert there was no property to pass by the will and 
that the question as to who shall take the property under 
the will is res adjudicata. 

The appellants have not favored us with a brief on the 
propositions last above set out. The county court made no 
special mention of this contention as to estoppel and ves 
adjudicata in its decree, nor did the district court, although 
the latter court made a very full and detailed finding as to 
the intent of the testator and as to its construction of sec- 
tion 30-229, Comp. St. 1929, and as to the meaning of the 
word “relation.” 

In re Estate of Strelow, 117 Neb. 168, 220 N. W. 251, is 
cited by appellees. In this case there was no clause revok- 
ing a former will as in the instant case. In the instant case 
the will provides: “And I do hereby revoke all and every 
former will by me made.” Such a revoking clause might 
be sufficient reason for the probate of a will. Dudley v. 
Gates, 124 Mich. 440, 83 N. W. 97; In re Estate of Strelow, 
supra. However, we do not believe the admission of a will 
to probate and the appointment of the administrator estops 
an interested party from having a construction of the 
terms of a will by the county court for the purposes of the 
order of distribution or by the district court on appeal 
therefrom. Such was the procedure in the instant case. 
The appellees took part in this procedure. An order of dis- 
tribution by the county court is necessary in both testate 
and intestate estates. Provision is made for appeal from 
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such an order to the district court. It was not necessary 
for the county court to determine to whom the property 
should be distributed at the time the will was admitted to 
probate or when the administrator was appointed. Nor 
was it done in the instant case. So the fact that the will 
was admitted to probate does not estop the rightful owners 
of the property of the testator from securing an order of 
distribution. 

This brings us to the construction of the disputed clause 
in the will: “I give, devise and bequeath, unto my beloved 
wife Amalia Luckhardt all the property, real and personal, 
and effects of every name and nature which I now have, 
may die possessed of, or may be entitled to, her heirs and 
assigns forever.” There was no residuary clause. 

It is axiomatic to say that the intention of the testator 
controls in the construction of a will if it is consistent with 
the rules of law. Comp. St. 1929, sec. 76-109. But the plain 
and certain rules of law should not be set aside except in 
favor of an equally plain and certain disposition of the 
testator. In re Estate of Hanson, 118 Neb. 208, 224 N. W. 
2. Do the words “her heirs and assigns forever” in the 
will describe the nature of the estate given to the bene- 
ficiary, or do they describe the persons who are to take? 
Or, putting it differently, are they words of limitation or 
purchase? Under the common law the words were used to 
indicate that the entire property was given absolutely, and, 
if real estate, that it was given in fee simple. By statute 
in this state such words are no longer necessary to convey 
the fee title. Formerly these words were an intensified 
form of expression of an absolute gift. Although not now 
necessary to convey title, they are still quite often used to 
give greater certainty that a devise was intended to be 
absolute. ; 

The court in Jackson v. Alsop, 67 Conn. 249, 34 Atl. 1106, 
uses this language: “Where the word ‘assigns’ is added 
to the word ‘heirs,’ it is almost impossible to read the 
whole phrase otherwise than as words of limitation, and 
not as intended to create an estate in any other person. 
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2 Redfield on Wills, 82; Grafftey v. Humpage, 1 Beavan, 46; 
Holloway v. Clarkson, 2 Hare, 521, 523.” 

In Loveren v. Donaldson, 69 N. H. 639, 45 Atl. 715, a simi- 
lar phrase was under consideration and the following 
language used: “But the use of the words ‘her heirs and 
and assigns forever,’ immediately following the name of 
the devisee or legatee, are not alone sufficient to express this 
intention and to prevent a lapse. These words have a well- 
settled construction, by which they are held to be merely 
words of limitation used to describe the nature of the 
estate given to the beneficiary, and not to express an in- 
tention that a lapse should be avoided by the substitution 
of the heirs in place of a predeceased devisee or legatee. 
Where words and terms like these have a well-settled and 
well-understood meaning, they will not be given a different 
one, unless it appears that the testator employed them in 
a different sense and intended to express a different mean- 
ing. Cressey v. Wallace, 66 N. H. 566.” See Matter of Clark, 
175 N. Y. 139, 67 N. E. 212. 

Therefore, we conclude the inference to be drawn from 
the phrase “her heirs and assigns forever” as used in the 
instant case is not sufficient to show other intent than the 
original meaning of the words at common law, that the 
words. are of limitation and are not to be used in a substi- 
tutionary sense. 

The appellants complain because the trial court per- 
mitted the introduction of evidence showing the surround- 
ing circumstances importing into the will an intention to 
substitute as devisees all the children of the primary devisee 
and legatee. They maintain that since the will was not 
ambiguous in its terms it was unnecessary to resort to such 
testimony of surrounding circumstances in order to ascer- 
tain its meaning. The rule in this state has been clearly 
defined. Where words in a will are unambiguous, no evi- 
dence, however strong, should be considered to prove an 
unexpressed intention varying from that which the words 
taken in their primary sense indicate. In re Estate of 
Wirsig, 128 Neb. 297, 258 N. W. 467; In re Estate of Han- 
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son, supra; In re Estate of Hunter, 1382 Neb. 454, 272 N. W. 
318; In re Estate of Nelson, 182 Neb. 376, 272 N. W. 219; 
Comp. St. 1929, sec. 76-109. The rule is in accordance with 
the general rule. Gilmore v. Jenkins, 129 Ia. 686, 106 N. W. 
198; Jackson v. Alsop, supra. We conclude that the oral 
evidence of the surrounding circumstances should not have 
been admitted by the trial court to determine the testator’s 
intent. 

As to the meaning of the word “relation”? in section 
30-229, Comp. St. 1929, the appellants contend that this 
word applies only to a devisee or legatee of the blood or 
kindred of the testator. On the other hand, the appellees 
contend that the statutes of descent in this state, construed 
with section 30-229, prohibit a lapsing of the devise or 
legacy and make the wife a “relation,” since this court has 
held that under the statutes of descent the wife is an heir 
of the husband. 

Section 30-229 provides: “When a devise or any legacy 
shall be made to any child or other relation of the testator, 
and the devisee or legatee shall die before the testator, . 
having issue who shall survive the testator, such issue 
shall take the estate so given by the will in the same man- 
ner as the devisee or legatee would have done if he had 
survived the testator, unless a different disposition shall 
be made or directed by the will.’’ Section 30-101, Comp. 
St. 1929, provides, in substance, that the real estate of any 
person dying leaving a wife or husband surviving shall 
descend in part to the surviving husband or wife. Section 
30-103, Comp. St. 1929, provides for the interest of the 
surviving spouse in personal property. These are the stat- 
utes of descent and distribution. Under these statutes this 
court. has held that either spouse may be an heir of the 
other. In re Estate of Hanson, 118 Neb. 208, 224 N. W. 2; 
In re Estate of Rosenbery, 1382 Neb. 883, 273 N. W. 805. 

It might throw light on the subject to determine how 
statutes similar to section 30-229 were construed by other 
courts. In 1914 the supreme court of Michigan in Menard 
v. Campbell, 180 Mich. 588, 147 N. W. 556, held that a wife 
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was an heir of a husband under the statutes of descent of 
that state. In 1923, in the case of In re Spier’s Estate, 224 
Mich. 658, 195 N. W. 430, on the question of lapsing, it is 
stated: “Counsel are agreed that on principle as well as 
authority we should hold that the word ‘relation,’ as used 
in this section, means kindred by blood only and excludes 
husbands, wives, stepchildren, and the like. We, therefore, 
content ourselves with calling attention to the authorities, 
and they seem to be uniform, so holding. Esty v. Clark, 101 
Mass. 36, 3 Am. Rep. 320; Horton v. Earle, 162 Mass. 448, 
450, 38 N. E. 1135; Curley v. Lynch, 206 Mass. 289, 292, 92 
N. E. 429; Worcester Trust Co. v. Turner, 210 Mass. 115, 
120, 96 N. E. 182; Keniston v. Adams, 80 Me. 290, 14 Atl. 
208 ; Cleaver v. Cleaver, 39 Wis. 96, 20 Am. Rep. 30; Sack- 
man v. Campbell, 10 Wash. 533, 39 Pac. 145. * * * In our 
opinion, the devise and bequest to the husband in the second 
paragraph lapsed and passed into the residue of her estate.” 

The Washington supreme court in In re Renton’s Estate, 
10 Wash. 533, 39 Pac. 145, a somewhat similar case, stated: 
“Counsel argue with great force and much plausibility 
that in this state a regard for the wife is so strongly dis- 
played by the statutes relating to descent and community 
property that a different position should be taken. The 
statutes of descent, it is said, make the wife an heir of her 
husband. Gen. Stat. secs. 1480, 1482, 1495. But, while all 
this is true, we feel no impulse coming from the statute 
towards enlarging its provisions.” 

The supreme court of Wisconsin in Cleaver v. Cleaver, 
39 Wis. 96, in passing on the phrase “child or other rela- 
tion” in the statute of that state against lapsing, uses the 
language: “Child or other relation must signify child, or 
other relation of like character as a child; that is, other 
relation of the testator’s blood. ‘When particular words 
are followed by general ones, the latter are to be held as 
applying to persons and things of the same kind as those 
which precede.’ ” 

The supreme court of Ohio, in Schaefer v. Bernhardt, 
76 Ohio St. 448, 81 N. E. 640, in construing the word 
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“relative” in a statute against lapsing, said: “An exami- 
nation of the cases collected in the briefs and others shows 
that, the question not being affected by the context or by 
related provisions, the decisions have quite uniformly re- 
garded the word in statutes of this character as applying 
only to those who are related by consanguinity to the 
testator. Support for the contrary view cannot be derived 
from the statutes entitling the husband to participate in 
the property which had belonged to the deceased wife,” 
etc. See Estate of Sowash, 62 Cal. App. 512, 217 Pac. 1238. 

In 1869 Massachusetts had the following statute on laps- 
ing, as shown by the opinion in Esty v. Clark, 101 Mass. 36: 
“When a devise of real or personal estate is made to a 
child or other relation of the testator and the devisee dies 
before the testator, leaving issue who survived the testator, 
such issue shall take the estate so devised, in the same 
manner as the devisee would have done had he survived 
the testator.” In this case the wife had been married twice 
and had: a child by each marriage. She was devisee of her 
second husband’s will and predeceased him. The same 
question arose as in the instant case. The court in its 
opinion in determining the meaning of the word “relation” 
discusses the meaning of the word as it had previously 
been used in wills, and sets out a quotation from 2 Jarman, 
Wills (4th Am. ed.) 45, wherein it is stated that, in order 
to keep a bequest in a will to a “relation” from becoming 
void because it is indefinite and vague, recourse is had to 
the statutes of distribution as to personal property in case 
of intestacy. The court also sets out authorities which held 
that the word meant blood relation and quotes Lord Hard- 
wicke (Davies v. Bailey, 1 Ves. Sen. 84) to the effect that 
the word is properly used to express kindred ‘“‘by blood.” 
Then the court quotes Storer v. Wheatley’s Executors, 1 
Pa. St. 506, wherein it is held a wife does not come within 
the terms of “my nearest relations or connections,’ and 
then concludes: “Whatever may be thought of the reason- 
ing of the court in that case, there seems to be no authority 
for holding that the word ‘relation,’ in its strict legal and 
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technical sense, includes husband or wife. On the contrary, 
authorities are found very direct and explicit to the point 
that they are not ‘relations.’ Thus in 2 Williams on 
Executors, 1004, it is laid down that ‘no person can regu- 
larly answer the description of “relations” but those who 
are akin to the testator by blood. A wife therefore cannot 
regularly claim under a bequest to her husband’s relations, 
nor a husband as a relation to his wife.’ So in 2 Jarman 
on Wills, 49, it is said that ‘a gift to next of kin or relations 
does not include a husband or wife.’ Both these writers 
refer for authority to numerous éases cited from the re- 
ports.” The opinion in the case does not give the pro- 
visions of the statute of descent in Massachusetts at that 
time. However, in the state report of the case, the law 
brief of counsel, set out above the opinion, who contends 
that the child by the first marriage or stepchild should 
take his moiety along with the other child, is in part as 
follows: ‘‘Gen. Sts. c. 94, sec. 16; for by this statute a 
widow is entitled as much and in the same manner to her 
share as are those of kin by blood to the intestate. Former 
ly the widow was not considered as taking her share by 
force of the statute of distribution, as her portion of the 
personal property came to her by a decree of the judge of 
probate. St. 1783, c. 36, sec. 3.” So the supreme court of 
Massachusetts undoubtedly considered a somewhat similar 
statute of distribution as considered in the instant case 
and regarded it as not controlling. In 1910, Esty v. Clark, 
supra, is approved in Curley v. Lynch, 206 Mass. 289, 92 
N. E. 429, and the same conclusion reached as to the mean- 
ing of the term “relation.” 

Massachusetts, Michigan and Wisconsin cases are of 
particular interest as to statutes providing for the collec- 
tion and administration of estates of deceased persons in 
Nebraska, for our statutes with reference to such matters 
derive their origin in the first place from Massachusetts. 
It has been claimed that they came to us by way of New 
Hampshire, Michigan and Wisconsin. But. whether this is 
correct or not, it is a fact that a number of the most im- 
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portant provisions are identical with the laws of Massa- 
chusetts which date back for many years. 

We cannot, in any way, see how the Nebraska statutes of 
descent giving the wife the right to receive an interest in 
her husband’s estate have in any way enlarged the pro- 
visions of section 30-229, preventing lapsing of devises or 
legacies. It is true that there is an intimate relation be- 
tween husband and wife and such ties of affinity are often 
stronger than those between kinsmen, but the question is 
whether this is the relation mentioned in the statute against 
lapsing mentioned above. The provisions of sections 30-101 
and 30-103, Comp. St. 1929, permitting the wife to receive 
an interest in her husband’s estate, are personal to her and 
are prompted by a consideration of what is considered due 
her under the advanced and modern ideas of justice and 
the proper consideration of the marital relation. But_sec- 
tion 30-229 in no way affects the wife’s interest in the sub- 
ject of the devise or the legacy, but is for the sole purpose 
of giving what is considered due the issue of the devisee 
surviving the testator. The purpose and end sought in the 
statutes against lapsing are entirely different than the end 
sought by the statute of descent and distribution. It is 
true that formerly most statutes of descent and distribu- 
tion made the heirs or kindred of the deceased the bene- 
ficiaries, but it does not necessarily follow that because 
a wife is added to the list of persons so taking under the 
statutes of distribution she therefore becomes a “relation” 
of the deceased husband in the sense in which the word 
“relation” is used in section 30-229. The legislature by 
statute may permit any person to inherit or receive a 
share in the decedent’s estate, and in that sense the person 
so receiving is an heir of the decedent. An heir at law is 
simply one who succeeds to the estate of the deceased per- 
son. If the words “other relation,” as used in the statute, 
are construed to be those persons of the same character 
as a “child,” then the devise naturally goes only to those 
of the blood of the testator. But if the words are construed 
to mean the relationship of affinity, the statute might take 
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the devise away from the kindred of the testator and give it 
to strangers of the testator’s blood. That would in part be 
true in the instant case. The statute against lapsing was 
never intended to make provision for a stranger to the 
blood of a testator. A child or other relative, if of a 
kindred blood, is the natural person for consideration by 
a testator, and the words of the statute mean that the de- 
vise or legacy is intended to go to other relatives of the 
same kind and character as the testator’s child, that is, 
relatives by consanguinity and not by affinity. 2 Paige, 
Wills, sec. 1252; 69 C. J. 1063. 

There is no doubt that the testator and his stepsons, the 
appellees, were on the best of terms and that the appellees 
manifested a filial attitude: towards him. However, those 
facts are not relevant under the circumstances above indi- 
cated. In the instant case we think the sentiment expressed 
in Cleaver v. Cleaver, supra, is quite pertinent: “ ‘It is an 
unfortunate case, but the law is clear. The legacy lapsed 
by the death of the legatee in the life of the testator.’ The 
statute ‘does not reach the present case, and we are sorry 
for it.’ ” 

We, therefore, conclude that the trial court was in error 
in its construction of the will and that only the four chil- 
dren of the testator and Amalia Luckhardt should share 
in the distribution. The judgment of the district court is 
reversed and the case remanded, with directions to enter 
judgment for the appellants in accordance with this 
opinion. 

REVERSED. 


HARRY I. HYLTON, ADMINISTRATOR, APPELLANT, V. EMMA 
KRUEGER ET AL., APPELLEES. 
277 N. W. 792 


FILED FEBRUARY 18, 1938. No. 30085. 


1. Annuities. Where grandparents convey certain real property to 
their grandchildren and in the deed of conveyance expressly 
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reserve to themselves an annuity provided for by separate in- 
strument which is referred to in the deed and which instrument 
is on file with the county clerk of the county wherein the land 
is situated, and such annuity is not paid, the reservation is a 
lien or charge upon the land and may be foreclosed in a court 
of equity to satisfy all unpaid payments of the annuity. 
Where a contract and a deed are executed simulta- 
neously as a part of one transaction and in the contract there 
is a provision for a stipulated annuity which is referred to in 
the deed, the effect of such stipulation is the same as if it were 
in the deed of conveyance. 
8. Vendor and Purchaser. Grantees in a deed must take notice of 
all facts affecting the title of the property granted to them and 
disclosed to them by a prior recorded instrument. 


APPEAL from the district court for Polk county: HARRY 
D. LANDIS, JUDGE. Reversed. 


Benton Perry, for appellant. 
Campbell & Campbell and Mills & Mills, contra. 


Heard before ROSE, EBERLY, DAY, PAINE and CARTER, 
JJ., and RINE, District Judge. 


RINE, District Judge. 

This is a suit brought in the district court for Polk 
county, Nebraska, by the appellant, Harry I. Hylton, as 
administrator with the will annexed of the estate of Eva 
Krueger, deceased, hereinafter referred to as plaintiff, to 
foreclose an equitable lien that plaintiff claims to have 
upon a half section of land in Polk county, Nebraska, for 
accrued annuity payments which plaintiff contends were 
reserved to the grantors in a deed of conveyance to which 
further reference will be made later in this opinion. The 
following facts are aileged in the petition: 

On April 11, 1917, August Krueger and his wife, Eva 
Krueger, were the owners of the real estate upon which 
the lien is claimed. Shortly prior to this date Fred Krueger, 
the son of said owners, died leaving as his heirs his widow, 
Emma Krueger, and his children, Amanda Bredehoft, 
Adella Krueger, Harold Krueger, Walter Krueger and 
Erwin Krueger, all of whom are made defendants. On the 
llth day of April, 1917, these owners simultaneously exe- 
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cuted two instruments. One of these instruments is a 
contract-lease referred to in the petition as exhibit A. 
The other is a deed of conveyance referred to in the peti- 
tion as exhibit B. Exhibit A was filed for record with the 
county clerk of Polk county, Nebraska, April 27, 1917, at 
3:00 o’clock p. m., and exhibit B was filed for record with 
the county clerk of Polk county, Nebraska, on April 27, 
1917, at 3:15 o’clock p. m. Exhibit A is a contract and 
lease between said August Krueger and Eva Krueger, 
hereinafter referred to as grantors, and defendant Emma 
Krueger. It contains a lease and provisions for an annuity. 
It provides for the leasing of the property involved in this 
suit to Emma Krueger from April 11, 1917, to May 26, 
1937. The lease, however, is to terminate at an earlier 
date should the defendant Emma Krueger die prior to the 
death of both of the grantors, or should a default be made 
in the conditions of the lease. Upon the happening of either 
of these events, the lease is to terminate immediately. It 
provides for an annuity payment of $300 a year, payable 
on or before the Ist day of January, 1918, and on the Ist 
day of each and every year thereafter, payable first to 
grantor August Krueger during his lifetime and, in the 
event of his death prior to the death of grantor Eva 
Krueger, then payments shall likewise accrue and be made 
to said Eva Krueger during her lifetime. It provides that 
these annuity payments are to be made by the defendant 
Emma Krueger so long as she lives, irrespective of the 
termination of. the lease, and that upon the death of said 
Emma Krueger “the said children or the guardian of said 
children shall nevertheless continue. so as aforesaid to 
pay them, the said lessors, or the survivor of them, said 
annuity of $300 for their support and maintenance.” 

The contract also sets out that, in consideration of the 
leasing of the premises to defendant Emma Krueger as 
provided for therein and the conveyance of the premises 
by grantors to defendant children,.the defendant Emma 
Krueger renounces, relinquishes and conveys whatever 
claim she may have, whether well founded or not, -in said 
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premises to the grantor August Krueger. As to the nature 
of the conveyance to be made to the defendant ‘children, 
thé contract states: “It being understood that said con- 
veyance to the children shall be subject: to the said lease 
and also subject in-any event to the annuity agreement in 
said lease contained.” 

In exhibit B, the deed of conveyance which is the founda- 
tion of defendant children’s title to the property in ques- 
tion, there is this reservation: “This conveyance is made 
subject however to a lease (of said described premises) 
heretofore made this day by us the said grantors to Emma 
Krueger the surviving widow of said Fred Krueger, de- 
ceased, which contains: an annuity contract or agreement 
in favor of us the said grantors or the survivor of us, 
which annuity is hereby reserved.” on 

The petition contains the further allegations “that said 
Eva Krueger departed this life on the 6th day of August, 
1935, and that the plaintiff is the duly qualified and acting 
administrator with will annexed of her estate, and that as 
such administrator he is entitled’ to the possession of all 
the assets belonging to said estate; that said Eva’ Krueger 
was at the time of her death the surviving widow of said 
August Krueger who had departed this life on or about the 
3lst day of May, 1926; that these annuity payments were 
expressly reserved from the grant of the real estate to 
said children and were made a lien and a condition upon 
said grant; that, upon the execution of exhibit B, defend- 
ant Emma Krueger and defendant children entered into 
possession and ownership of said real estate and ever 
since said date have been the owners of and in possession 
of said real estate, subject, however, to the annuity pay- 
ments set forth in the petition; that since the 11th day of 
April, 1917, the said August Krueger and Eva Krueger 
during their lifetime had a lien upon the real estate for the 
full amount of said annuity payments, and that said lien 
is a part of the assets of the estate of Eva Krueger, de- 
ceased; that the title of defendants at all times since said 
11th day of April, 1917, has been subject to such lien; that 
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the annuity payments were made to said August Krueger 
up to and including the annuity payment due on the Ist 
day of January, 1926; that said August Krueger died on 
the 31st day of May, 1926, and that thereupon the annuity 
payments theretofore made to said August Krueger became 
due and payable to said Eva Krueger who succeeded to all 
rights of defendant August Krueger in the premises and 
became entitled to said payments of said annuity and be- 
came the holder of the lien, reservation and charge upon 
said premises as set forth in plaintiff’s petition; that on 
and after the death of said August Krueger and on and 
after the lst day of January, 1926, no payments of said 
annuity have been made to said August Krueger or to his 
estate, or to Eva Krueger, or to her estate; that the total 
sum of the unpaid annuity payments and interest at the 
time of the death of said Eva Krueger amounted to 
$3,780, which sum at that time was due, owing and pay- 
able, and unpaid, to said Eva Krueger; that no proceed- 
ings at law have been filed or have been had against any 
of the defendants for the recovery of said money or any 
part thereof. The plaintiff then prays for a determination 
of the amount due plaintiff on said lien and annuity pay- 
ments, for judgment against the defendants for the amount 
found due thereon, and that said judgment in the sum 
found due plaintiff be decreed to be a first lien upon the 
real estate involved and prior to any other lien upon said 
property other than taxes, if any, and for the foreclosure 
of said lien. 

Defendant Emma Krueger filed a demurrer to the peti- 
tion of plaintiff for the reason that several causes of action 
had been improperly joined therein. As the question raised 
by her demurrer is not important here, we will make no 
further reference thereto. Defendant children filed a de- 
murrer to the petition of the plaintiff for the following 
reasons and upon the following grounds: 

“(1) That the plaintiff’s exhibit A and B, attached to 
and made a part of the plaintiff’s petition, neither sepa- 
rately, nor together, constitute the annuity payments pro- 
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vided in the lease, exhibit A, or reserved in the deed, 
exhibit B, a lien upon the interest of these defendants in 
the real estate described in the petition, and that the alle- 
gations of the plaintiff’s petition that such annuity pay- 
ments were and are liens or charges thereon are legal con- 
clusions of the pleader. 

“(2) That the petition of the plaintiff fails to state facts 
sufficient to constitute a cause of action against these de- 
fendants or any of them.” 

This demurrer was sustained, and the plaintiff having 
elected to stand upon his demurrer and refusing to plead 
further, the case was dismissed, from which action this 
is an appeal. 

For the purposes of this case, all the allegations of the 
petition well pleaded are assumed to be true. 

These two instruments were clearly executed as a part 
of one transaction. Their context clearly indicates that. 
They were both executed at about the same time and were 
filed for record within fifteen minutes of each other, the 
deed of conveyance being filed last. The contract exhibit 
A defined what the annuity payments were to be. The deed . 
of conveyance transferred the property involved to de- 
fendant children with a reservation in favor of the grant- 
ors, which reservation is expressly stated therein. In these 
circumstances but one conclusion can be drawn; that is, 
that the grantors never granted away the entire title free 
of encumbrance to defendant children. 

The following principles of law are applicable here: 
Where a contract and a deed are entered into simultaneous- 
ly as a part of one transaction, as in this case, and in the 
contract there is a provision for a stipulated annuity which 
is referred to in the deed, the effect of such stipulation is 
the same as if it were in the deed of conveyance. Peters v. 
Peters, 62 S. Dak. 568, 255 N. W. 466. The intention of the 
grantors in a deed must be interpreted in the light of all 
the attending circumstances, and where a recorded in- 
strument is referred to in a subsequent deed, it becomes 
a part of the subsequent deed to the extent necessary to 


72 -NEBRASKA REPORTS [VoL. 134 
Hylton v. Krueger : 


clarify the provisions of the subsequent deed. Grantees 
in a deed must take notice of all facts affecting the title to 
the property granted to them and disclosed to them by a 
prior recorded instrument. W. T. Carter & Bro. v. Davis, 
88 S. W. (2d) (Tex. Civ. App.) 596. “Clauses in a con- 
veyance of real property providing for the support and 
maintenance of a person are usually determined as to 
their effect by a construction of the entire instrument, one 
clause may be construed as a personal covenant, another a 
charge on rents and profits of the land, or another a lien or 
charge on the land itself.” Marsh v. Marsh, 200 N. Car. 
746, 158 S. E. 400. A grantor has the right -to reserve a 
charge upon land conveyed for the maintenance of the 
grantor and such charge is a continuing lien upon the title 
of the grantee. Bonebrake v. Summers, 193 Pa. St. 22, 44 
Atl. 330. Reservations of the kind involved here are liens 
on the land and not mere personal charges against the 
grantees. Wall v. Wall, 126 N. Car. 405, 35 8S. E. 811. 
Generally, all reservations in a deed, unless otherwise ex- 
pressed, operate in favor of grantor. Burns v. Bastien, 174 
Okla. 40, 50 Pac. (2d) 377. What was said by us in Bank- 
ers Life Ins. Co. v. Ohrt, 181 Neb. 858, 270 N. W. 497, 
might with equal force be said of the claimed lien here. 
There we said: “While it did not constitute a mortgage, 
yet it was contemplated by the form of the contract and 
the vehicle through which it was expressed that it should 
be a charge upon the land.” The foregoing cases correctly 
announce the rule governing this case. Certain rights in 
this real property were reserved by the grantors in the 
deed of conveyance. Those rights were never conveyed. 
They were reserved by the grantors as a charge upon the 
property conveyed, to assure them that the annuities pro- 
vided for would be paid. 

The petition of the plaintiff stated a cause of action. 
The trial court -erred in sustaining the demurrer of the 
defendant children and in dismissing the case. The judg- 
ment of the trial court is reversed and the cause is re- 
manded to the district court for further proceedings. 

REVERSED. 
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ANNA SHAMP, APPELLANT, V. LANDY CLARK COMPANY, AP- 


PELLEE, 
277 N. W. 802 


FILED FEBRUARY 18, 1938. No. 30301. 


Statutes: CONSTRUCTION. When the language of a statute is 
clear and unambiguous, courts will not by construction usurp 
the function of the law-making body and give it a meaning not 
intended or expressed by the legislature. 

Workmen’s Compensation: TRIAL: Forum. After there has been 
a proper waiver of rehearing before the workmen’s compensa- 
tion court and an appeal has been taken to the district court, 
then by stipulation of the parties the case may be submitted to 


’ the district court of any county in the state. 


JUDGMENT: APPEAL. The legislature by the use of 
clear and unambiguous terms and language expressed the in- 
tent that, after a hearing was had before a judge of the com- 
pensation court and a party thereto desired a rehearing, he 
had in the first instance the right to a rehearing before the 
compensation court, but such party had the alternative right 
to waive such rehearing, whereupon he was entitled to an appeal 
erreeHy to the Bec court. 


A party who accepts the judgment 
of a ginele judge of the compensation court may not insist upon a 
rehearing before the full compensation court where the opposing 
party waives such rehearing and takes an appeal directly to the 
district court. 


: In case of a hearing before the 
judge of the comiperigation court where findings and .judgment 
are rendered and one party accepts such findings and judgment 
and the other does not, but, in accordance with law, waives re- 
hearing before the compensation court, such party may have 
an appeal directly to the district court. 

“ACCIDENT.” The word “accident” as used in the 
workmen’s compensation act shall, unless a different meaning 
is clearly indicated by the context, be construed to mean an un- 
expected or unforeseen event happening suddenly and violently 
with or without human fault and producing at the time ob- 
jective symptoms of an injury. Comp. St. 1929, sec. 48-152, as 
amended by section 42, ch. 57, Laws 1935. 

Proor. Where any one or more of the essential i& 


ments of an accident is, absent, there can be no recovery for 


accidental _injury. or death under the workmen’s, compensation 
‘statutes. 


‘BURDEN: oF ‘PRooF, The burden‘ of proof in' compen- 
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sation cases is upon the claimant to show with reasonable cer- 
tainty that the employee sustained injury or death from an 
seeidene which arose out of and in the course of employment. 
“When an employee dies suddenly and mys- 
taplously while engaged in his work, the burden of proof that 
his death was an accident arising out of his employment rests 
upon the claimant for compensation, and such proof must 
amount to something more than mere guess.” Mullen v. City of 
Hastings, 125 Neb. 172, 249 N. W. 560. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


William Niklaus and Albert P. Schwarz, for appellant. 
Hall, Cline & Williams and Flavel A. Wright, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and YEAGER, District Judge. 


YEAGER, District Judge. 

This is an action wherein the plaintiff and appellant 
seeks to recover compensation on account of the death of 
her husband, Ole Shamp, from the Landy Clark Company, 
a corporation, defendant and appellee, under the work- 
men’s compensation law of the state of Nebraska. The 
action was originally and properly instituted in the com- 
pensation court of the state in Lincoln, Lancaster county, 
Nebraska. A trial was had before a judge of the compen- 
sation court and in due and proper form after trial an 
award of compensation was made in favor of appellant 
herein and against appellee. 

After the award was made, and within the time pro- 
vided by law, the appellee performed all necessary steps 
for appeal and filed a waiver of rehearing before the com- 
pensation court, whereupon an appeal was taken directly 
to the district court for Lancaster county, Nebraska, said 
county being the one in which the claimed cause of action 
and right of recovery arose. 

Upon the filing of the statutory petition for appeal to 
the district court in compensation cases by the appellee 
herein, the appellant herein filed objections to the juris- 
diction of the district court, wherein it was asserted that 
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the district court had no power to entertain the appeal 
since there was no stipulation which was concurred in by 
appellant waiving the right to have the case reheard by the 
workmen’s compensation court and consenting to a trial 
de novo in the district court. The objection was overruled 
by the district court, whereupon issues were joined. The 
appellant preserved her objections in her further pleadings. 

On the issues joined a trial de novo was had in the dis- 
trict court which resulted in a denial of a right of recovery 
by the appellant against the appellee and findings and 
judgment, proper in form, against appellant and in favor 
of appellee. From this judgment the appellant brings the 
case to this court for review. 

The facts, to the extent that it is necessary to state 
them, are substantially as follows: On December 3, 1935, 
Ole Shamp, a man of the age of 49 years, the husband of 
appellant, was employed by the appellee to haul coal from 
the yards of appellee to its customers at a daily wage of 
$3. He worked the 3d and 4th days of December. Late 
on the afternoon of the 4th he loaded three tons of coal 
on the truck he was then using and operating and drove 
from the yards of appellee which were located at Thirty- 
third and Y streets in Lincoln, Nebraska, to 1830 L street 
in said city. After the load of coat had been partly un- 
* loaded, a woman was passing 1830 L street and was at- 
tracted by sounds coming from the truck. On investiga- 
tion Ole Shamp was found crumpled up and lying upor 
the coal which remained in the truck. Apparently, from 
the record, within a few minutes and without regaining 
consciousness Shamp died. The record indicates that none 
of the acts or movements of Shamp was observed by any 
one from the time he left the coal-yard of appellee until 
after he had collapsed in the truck as above indicated. 
The body was removed to an undertaking establishment 
where it was embalmed, and thereafter on the 6th of De- 
cember, 1935, an autopsy was conducted upon the body by 
Doctor George W. Covey. The autopsy was conducted in 
the presence of Doctor Edwin R. Ryerson. 
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The record presents four assignments of error, but only 
two of them require consideration. 

Appellant contends in her first assignment that the cout 
erred in overruling plaintiff’s motion to dismiss defendant’s 
petition on appeal and application for rehearing. In other 
words, it.is the contention of appellant that the district 
court. was. without, jurisdiction to entertain an appeal 
direct to the district court from a judge of the workmen’s 
compensation court without the consent of the appellant. 
This requires an examination of certain provisions of the 
workmen’s compensation statutes. 

Section 48-174, Comp. St. Supp. 1935, ebalaine the -pro- 
visions which control the matters under consideration here- 
in, and the portions applicable. are as follows: (4): At 
the expiration.of the time fixed for filing the answer the 
court shall assign one of the judges of said court to. hear 
the cause and. make such findings, and such orders, awards 
or judgments as said court or judge is authorized by law. 
to make, and such findings, orders, awards and judgments 
shall be signed by the judge before whom such proceedings 
were had. * *.* (5) Hither party at interest who refuses 
to accept the findings, order, award or judgment of-the 
said judge may, within fourteen days.after the date there- 
of, file with the said court an application for a rehearing, 
plainly stating the errors on which such party relies for 
reversal or. modification. * * * Provided, however, that in 
any case the employer or. the injured employee, or.his de- 
pendents, as the case may be, may waive rehearing before 
the compensation court and. in such case any appeal shall 
be directly. to the district court of the county in which the 
accident occurred; provided, however, upon the written 
stipulation of the parties in the case the matter may be 
submitted to the district court of any county in the state.” 

The -appellant contends that a proper construction of 
the above-quoted statutory provisions requires a stipula- 
tion of the parties before a rehearing may be had in the 
district court. An analysis will show that this contention 
is baseless. The language is clear and unambiguous and by 
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eontext and punctuation the stipulation referred to deals 
only with the locus of the trial after proceedings are: pend- 
ing in the district court. This. court has repeatedly held: 
“When the language of a statute is clear and unambiguous, 
courts will not by .construction usurp the function of the 
law-making body and give it.a meaning not intended or 
expressed by the legislature.” . State v. Bishop, 123 Neb. 
481, 243 N. W.. 658: See State v. First State Bank of 
Alliance, 122 Neb. 502, 240 N. W. 747; Gibson v. Peterson, 
118 Neb. 218, 224.N. W. 272; State v. Heupel, 114 Neb. 797, 
210 N. W. 275. The fair purport of the language is that, 
after there has been-a proper waiver of rehearing before 
the workmen’s compensation court and an appeal has -been 
taken to the district court, then by stipulation of -the 
parties the case may be submitted to me district court of 
any county in the state. 

It is urged by appellant that an apneel may set be taken 
to the district court from an award of a ‘single member 
of the workmen’s compensation court unless the right to 
a rehearing before the full compensation. court ‘is waived 
by both parties. As authority she cites City. of Lincoln v. 
Nebraska Workmen’s Compensation Court, 1833 Neb. 225, 
274 N. W. 576. The particular language which it is neces- 
sary to construe is the following: “Provided, however, that 
in any case the employer. or the injured employee, or his 
dependents, as the case may be, may waive rehearing. be- 
fore the compensation court and in such case any: appeal 
shall be directly to the district court of the county in which 
the accident occurred.”: It will be noted the language 
clearly states that either party, ‘as the case may be, may 
waive rehearing: before the compensation court,” and: that 
there is no joinder.of waiver required. 

It appears then that the inescapable meaning of this 
language is, and the evident intent of the legislature was, 
that when a hearing was had before a: judge of the com- 
pensation court and a party thereto desired a rehearing, 
he had in the first instance the right to.a rehearing before 
the compensation court; but he likewise had a right to 


78 NEBRASKA REPORTS [VoL. 134 
Shamp v. Landy Clark Co. 


waive such rehearing, whereupon he was entitled to an 
appeal directly to the district court. The statute clearly 
indicates that waiver by but one party is necessary. If 
there had been any other intent, the conjunction ‘“and” 
instead of ‘‘or’” would have been employed. If a waiver is 
required by only one party, then logic and reason could 
point only to the party seeking the rehearing as the one 
required to waive rehearing before the compensation court. 
In this case appellant did not seek a rehearing and did not 
join in the requested rehearing of the appellee. 

The case of City of Lincoln v. Workmen’s Compensation 
Court, supra, is not authority upon any of the fundamental 
propositions in this case and the views herein expressed 
do not in any wise conflict with any of its holdings. The 
facts of that case were briefly as follows: One Ben Swad- 
ley instituted action in the workmen’s compensation court 
against the city of Lincoln. A hearing was had before 
one of the judges in which findings and judgment were 
rendered in favor of Swadley, but not to the extent prayed 
for. He filed a due and regular application for a rehearing 
before the full compensation court. Subsequently the city 
of Lincoln waived a rehearing before the compensation 
court and took an appeal direct to the district court. 
Thereafter the city instituted an action in the district 
court in the nature of prohibition, the object and purpose 
of which was to prevent the compensation court from 
proceeding with the rehearing. The prayer of the city of 
Lincoln was denied, and the court said: “The right of 
either party to compensation proceeding to refuse to ac- 
cept judgment of single judge and to secure rehearing by 
entire compensation court is paramount to and exclusive 
of right of appeal to district court from such original de- 
cision.” (274 N. W. 576.) This language is not broad 
enough to admit of the construction that a party who does 
accept the judgment of a single judge of the compensation 
court has the right to insist upon a rehearing before the 
full compensation court. 

It is therefore our conclusion that in case of a hearing 
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before a judge of the compensation court, where findings 
and judgment are rendered and one party accepts such 
findings and judgment and the other does not, and, in ac- 
cordance with law, waives a rehearing before the compen- 
sation court, such party may have an appeal directly to 
the district court. 

Having now determined the question of the right of 
appeal in this case adversely to the appellant, it becomes 
necessary to determine the question of whether or not the 
court erred in its finding and judgment on the merits, by 
which findings and judgment it was determined that Ole 
Shamp came to his death by reason of heart disease, 
rather than by accident arising out of and in the course 
of his employment. 

The evidence is clear and without dispute that, if there 
was an accident, it was not seen by any witness, and if 
there was an accident, it must be inferred from the fact 
that Shamp was found in collapse in the truck and from 
the post mortem findings of the autopsy examiners. 

The position or superficial condition of the body pre- 
sents nothing of evidentiary value on this question. The 
doctors called by appellant and appellee are in substantial 
agreement as to the post mortem findings. They agree 
that the cause of death was aortic stenosis, with left 
ventricular dilatation and hypertrophy and sudden myo- 
cardial failure. The only difference is that appellant’s 
doctor uses the term “acute” ventricular dilatation. Aortic 
stenosis is a narrowing of the valve leading from the left 
ventricle of the heart into the aorta, and according to 
Dr. Edwin R. Ryerson, a physician called by appellant, 
might be caused by inflammation, calcification or sclerosis 
or hardening of the blood vessels. The same witness stated 
that this was a case of calcification with the three leaves 
of the aortic valve stuck together to some extent, and that 
the condition had been developing over a long period of 
time. Hypertrophy is described as enlargement of the heart 
muscle due to increased exercise. By left ventricular dila- 
tation is meant “enlarged and dilated,”’ and in this case it 
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resulted from the fact that the blood was unable to pass 
from the left ventricle into the aorta fast enough. 

In an analysis of the post mortem findings, Dr. Ryerson, 
appellant’s physician, was permitted to testify to a num- 
ber of possible causes which might have resulted in the 
disclosed findings, but none of these went beyond con- 
jecture. He has summed up his conclusions in an answer 
to a question by the court appearing at the bottom of page 
53 of the bill of exceptions, as follows: ‘It is a condition 
that causes death and the condition he had causes death, 
. sudden death, and we know that that condition develops 
from some unusual experience or an overload on the heart, 
as in this case, that it is called upon to function, it couldn’t 
do it, it failed, just simply couldn’t carry the load and the 
man died because the heart could not function as it should.” 
This is a fair summary of the evidence most favorable to 
appellant, upon which the trial court was required to find, 
if it was required to so find, that Ole Shamp came to his 
death as the result of accident sustained in the course of 
his employment. 

The word “accident” as used in compensation cases is 
defined by statute and the definition has been approved by 
this court, and as so defined is an unexpected or unfore- 
seen event happening suddenly and violently with or with- 
out human fault and producing at the time objective 
symptoms of injury. Comp. St. 1929, sec. 48-152, as 
amended by section 42, ch. 57, Laws 19385; Lang v. Gage 
County Electric Co., 183 Neb. 388, 275 N. W. 462. 

The death of Ole Shamp was unsuspected and unforeseen 
and happened suddenly, but there is a lack of evidence from 
which it may properly be inferred that there was any 
violence, within the meaning of the law, connected with 
the death. It follows necessarily that, where any one or 
more: of the essential elements of an accident is absent, 
there can be no recovery for accidental injury or death 
under the workmen’s compensation statutes. 

In recent cases this court followed the long-established 
rule that the burden of proof in compensation cases is 
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upon the claimant to show with reasonable certainty that 
the employee sustained injury or death from an accident 
which arose out of and in the course of employment. 
Amos v. Village of Bradshaw, 128 Neb. 514, 259 N. W. 374. 
This burden appellant has not sustained in this case. 

The record herein discloses no act or event, either di- 
rectly or inferentially, which. would tend to disclose any- 
thing which occurred from the time Shamp left the coal- 
yard until he was found crumpled upon the portion of the 
load of coal he was unloading. Within the meaning of the 
law, all of these things remain a mystery. This court has 
laid down and followed the rule: ‘“‘When an employee dies 
suddenly and mysteriously while engaged in his work, the 
burden of proof that his death was an accident arising out 
of his employment rests upon the claimant for compensa- 
tion, and such proof must amount to something more than 
mere guess.” Mullen v. City of Hastings, 125 Neb. 172, 
249 N. W. 560. 

There is no evidence in the record to indicate that Ole 
Shamp did not come to his death during ordinary exertion 
required of him to perform his work in the ordinary man- 
ner. The rule, then, to be applied is that an injury or 
death is not compensable as an accident under the com- 
pensation act when sustained during the ordinary exertion 
required to perform the employee’s duties in the ordinary 
and normal manner. Gilkeson v. Northern Gas Engineering 
Co., 127 Neb. 124, 254 N. W. 714. 

We conclude that the judgment of the district court 
was correct and it is 

AFFIRMED. 
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ROBERT R. STREHLOW, APPELLANT, V. EMIL KRINGS ET AL., 
APPELLEES. 
277 N. W. 784 


FILED FEBRUARY 22, 1938. No. 30161. 


Reversal. The decision in this case is ruled by the decision in First 
Trust Co. v. Smith, p. 84, post. The judgment of the district 
court is reversed and the cause remanded. 


APPEAL from the district court for Boone county: LOUIS 
LIGHTNER, JUDGE. Reversed. 


Battelle, Strehlow & Morearty, Wagner, Wagner & 
Albert and O. F. Walter, for appellant. 


John T. Curran and Raymond P. Medlin, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


Goss, C. J. 

This is an appeal from a judgment granting defend- 
ants a further moratorium, under Legislative Bill No. 4, 
Laws 1937; Laws 1987, ch. 42, Comp. St. Supp. 1937, ch. 
20, art. 21. 

By the record and by the assignments of error, plaintiff 
challenges the validity of the act as repugnant to and in 
contravention of the ‘due process clause” (art. I, sec. 3) 
of the Nebraska Constitution, of that provision of the state 
Constitution (art. I, sec. 13) which grants to appellant a 
remedy in the courts in due course of law and that justice 
shall be administered without denial or delay, and that it 
violates the “contract clause” (art. I, sec. 16) of the state 
Constitution; and that it impairs the obligation of the 
contract in violation of section 10, art. I of the Constitu- 
tion of the United States, and violates the ‘equal protec- 
tion” and ‘“‘due process clauses” of section 1 of the Four- 
teenth Amendment to the Constitution of the United 
States. 

The record shows that suit was begun December 16, 
1935, by Becher, Hockenberger & Chambers Company to 
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foreclose a $16,000 mortgage on 480 acres in Boone county. 
Defendants filed no answer and decree for upwards of 
$18,000 was entered January 27, 1936; defendants filed 
request for statutory stay of nine months; plaintiff as- 
signed the decree to Robert R. Strehlow and he was sub- 
stituted as plaintiff; on November 7, 1936, an order of 
sale was issued; on November 17, 1936, defendants filed a 
request for a moratory stay; on December 14, 1936, the 
sheriff sold the land to Robert R. Strehlow for $20,192.43 
(said to be the amount of the mortgage debt); January 
25, 1937, moratorium was granted to March 1, 1937; on 
March 2, 1937, defendants filed a request for a further 
moratorium until March 1, 1939, to which plaintiff filed 
objection, specifically setting out constitutional objections 
about as heretofore recited; April 12, 1937, the district 
court granted the moratorium until March 1, 1939, or 
until the further order of the court, and fixed the rental 
value, chiefly in a share of the crops, to be paid by defend- 
ants. From that order the appeal was taken. 

No evidence was taken. On both sides the case is argued 
purely as a matter of law arising on the record. 

The questions are the same as those involved in the re- 
cent case of First Trust Co. v. Smith, p. 84, post, 277 
N. W. 762, where they were elaborately discussed in the 
opinion, and where it was held that the Nebraska mora- 
tory law, as amended in 19387, contravenes the spirit and 
express terms of sections 13 and 16, art. I of our state 
Constitution, and is wholly invalidated thereby. It would 
serve no useful purpose to repeat the argument. It is 
sufficient to say that the case at bar is ruled by the prin- 
ciples expressed in the opinion in First Trust Co. v. Smith, 
supra. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 


84 NEBRASKA REPORTS [VoL. 1384 
First. Trust Co. v. Smith 


First TRUST COMPANY OF LINCOLN, TRUSTEE, APPELLANT, 
v. WALTER C. SMITH ET AL., APPELLEES. 
271 N. W. 762 


FILED FEBRUARY 22, 1938. No. 30218. 


1. Statutes: AMENDMENT: CONSTRUCTION. “The section of an act 
properly amended should .be construed precisely as though it 
had been originally enacted in its amended form.” State v. 
Hevelgne, 92 Neb. 748, 139 N. W. 636. 

REPEAL. “Where, by amendment and re- 
peal, the words of a former statute or section of a statute are 
changed in ‘some respects, but it is intended that the statute 
shall continue to operate, it is not strictly a repeal, but a con- 
tinuation of the.former law as amended.” Morgan v. City of 
Falls City, 103 Neb. 795, 174 N. W. 421. 

8. Constitutional Law. This court will not anticipate a question 
of constitutional law in advance of the necessity of deciding it, 
and will not formulate‘a rule of constitutional law broader than 
is required by the precise facts to which it is to be applied. 

4, Statutes: CONSTRUCTION. “Provision expressing legislative in- 

tent as to the separability of the various parts of a statute is 

an aid merely to judicial interpretation.” Hubbell “Bank v. 

Bryan, 124 Neb, 51,:245 N. W. 20. : 

—— “The - legislative intent -is the cardinal rule 

in ‘the construction of, statutes.” Hubbell Bank v. Bryan, supra. 

6. Constitutional Law: EMERGENCY LEGISLATION. Legislation ex- 
pressly by its terms based upon the existence of a definite 
emergency therein declared, or other state of facts to uphold 
it, may never possess validity if an obvious and vital mistake 
has occurred in the truth of the declaration upon which it is 
founded, or may cease to operate if the emergency ceases or 
the facts change, even though valid when passed. And this 
court, by virtue of its inherent powers constitutionally con- 
ferred, in its application of such statute, may ascertain as it 
sees fit any fact that is merely a ground for laying down a rule 
of law. ; 

7. Mortgages. The factual and legislative situation existing on 
the 16th day of February, 1937, and since continuing, examined 
and held insufficient to constitute a “temporary emergency.” 
Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398, 78 L. Ed. 
413. 

8. Courts.. “Decisions of supreme court of United States constru- 
ing provisions of federal Constitution are not binding on state 
court in construing similar provisions of state Constitution.” 
Wilson Banking Co. Liquidating Corporation v. Colvard, 172 
Miss. 804, 161 So. 123. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 
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“The United States supreme court and the supreme 
court of this state are peers. The decisions of the former upon 
the federal Constitution and laws. are binding. on the latter; 
the decisions of the latter upon the Constitution and laws of 


-Nebraska are binding.on the former.” Franklin v. Kelley, 2 


Neb. 79. : : . 
Constitutional Law: INTERPRETATION. The meaning of a Con- 
stitution is fixed when it is adopted. It’ is not different at any 
subsequent time when a court has. occasion to pass upon it. 
The court is therefore to declare the law as written, leaving it to 
the people by constitutional amendment ‘to make such changes 
as new circumstances may require. 

: In the interpretation of the Bill of Rights 
of our state Constitution, the court will consider its history, the 
development of the evil sought to be restrained by its pro- 
visions, the established laws, usages and customs of the country 
at the time of its adoption, and the scope _of the remedy its 
terms imply. 

Mortgages: Morarorium. This moratorium, it may be said, 


_ is a postponement of fulfilment of obligations enumerated there- 


in, decteed by the state through the medium of the legislature 
and the courts. Applying to a restricted class of debtors; it is 
in its nature essentially special, and in its. essence is the ap- 
plication.of the sovereign power. 

Constitutional Law: INTERPRETATION. In the ‘absence of . ex- 
pressed contrary intention, the adoption of a statutory or con- 


‘stitutional provision from another ‘state accepts the’ meaning of 


such adopted ‘provision that it carried in the context of which 
it originally formed a part and, if it had been previously con- 


_ Strued by the courts of such state, the judicial determination 


thus made. 


In adopting ‘sections 9 and 12, art. I of the 
Nebeaaka Constitution in 1866, and their veadoptioh as sections 
13 and 16, art. I of the Constitution of 1875 ‘by the electorate 
of the state, the then settled judicial interpretation and mean- 
ing of these clauses were also adopted. 

Emergency does not create power. It does 
not increase granted power or remove or diminish the restric- 
tions imposed upon power granted or reserved. The grants ‘of 
power by the Constitution to the state government and the 
limitations of the powers thus granted by the restrictions of 
such Constitution were determined in the light of emergeney; 
and they are not altered by emergency. 

Sections 13 and 16, art. I of the Nebraska 
Constitution, retain their original virility and’ constitute pres- 
ent binding limitations on the exercise, of governmental powers, 


86 NEBRASKA REPORTS [VoL. 134 
First Trust Co. v. Smith 


legislative, executive or judicial, which “emergency” may not 
impair, destroy or modify. 

Mortcaces. The Nebraska moratorium law, as 
amended in 1937, Laws 1987, ch. 42 (a six-year act) contra- 
venes the spirit and express terms of sections 13 and 16, art. I 
of our Constitution, and is wholly invalidated thereby. 


17. 


APPEAL from the district court for Lancaster county: 
‘LINCOLN FROST, JUDGE. Reversed. 


Hall, Cline & Williams, for appellant. 
J. A. Brown and W. O. Brown, contra. 
Perry W. Morton, amicus curie. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
‘CARTER and MESSMORE, JJ. 


EBERLY, J. 

This is an appeal from the judgment of the district 
‘court for Lancaster county, presented here as a case stated. 
settled and allowed by “~ial court. 

The appellant contests the validity of chapter 42, Laws 
1937, being the last amendment to the Nebraska mora- 
torium law, as being repugnant to the “contract clause,” 
U.S. Const. art. I, sec. 10, to the “due process clause” and 
the “equal protection clause” of section 1, of the Four- 
teenth Amendment to the federal Constitution; and also 
as repugnant to, and in contravention of, the following 
provisions of the Constitution of the state of Nebraska, 
viz., the “contract clause,” article I, sec. 16; the “due 
process clause,’ article I, sec. 3; section 13, art. I in that 
it deprives appellant of its remedy by due course of law 
and denies to appellant the administration of justice with- 
out denial or delay; and, lastly, that it violates section 21, 
art. I. The district court sustained the act, and plaintiff 
appeals. 

The record discloses that on May 1, 1929, the defendants, 
Walter C. Smith et al., made, executed and delivered to 
plaintiff, the First Trust Company of Lincoln, their prom- 
issory note, by the terms of which they promised to pay 
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to the order of said company $8,000 with interest at 6 
per cent. per annum payable semiannually until maturity 
or default, and at the rate of 10 per cent. thereafter. The 
principal was payable, $2,000 May 1, 1930, $3,000 May 1, 
1931, and $3,000 May 1, 1932. To secure the payment of 
these sums, and conditioned for the performance of the 
contract evidenced by such note, the defendants on the said 
1st day of May, 1929, duly executed to the plaintiff their 
mortgage deed and thereby mortgaged to it the premises 
here in suit; and in addition also in such mortgage they 
covenanted and agreed to pay any and all taxes or assess- 
ments levied upon the aforesaid note or upon the mortgage 
securing the same, as well as upon the mortgaged premises, 
and also obligated themselves to procure, deliver and keep 
in force insurance policies upon the mortgaged premises, 
“for not less than $10,000, loss payable to the mortgagee, 
its successors or assigns, as their interest may appear.” 
The mortgage further stipulated that “time is of the essence 
of this contract,” and upon a failure to perform the mort- 
gagors’ covenants by them, including prompt payment of 
principal and interest when due, the whole indebtedness 
secured thereby, at the option of the mortgagee, its suc- 
cessors or assigns, should. immediately become due and 
payable; and that immediately upon commencement of 
suit in foreclosure, the mortgagee, its successors or assigns, 
should be entitled to possession of said premises, and all 
rents and profits derived from said premises should, upon 
default of any of the provisions of this mortgage, be ap- 
plied on the debt secured thereby. Said mortgage was duly 
recorded, as by law provided, and on May 1, 1932, the 
mortgage indebtedness having been reduced to $3,000, by 
agreement in writing bearing date of May 1, 1932, the 
time of payment of said indebtedness and the terms of the 
writing evidencing the same were duly extended so that 
the amount secured thereby was to be paid as follows: 
$500 May 1, 1933, $500 May 1, 1934, $500 May 1, 1935, 
$500 May 1, 1936, and $1,000 May 1, 1937, and the interest 
thereon during said extension was to be paid at the rate of 
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6 per cent. per annum. On account of failure of the mort- 
gagors to pay interest and taxes as covenanted by them, 
plaintiff exercised its stipulated option and proceedings 
for foreclosure of the mortgage were commenced in the 
district court for Lancaster county on February 9, 1934, 
and a decree of foreclosure and order of sale were entered 
in this cause on April 12, 1934, adjudging plaintiff’s mort- 
gage to be a first lien on the premises in suit, and that there 
was due thereon $3,354.38 with interest at 10 per cent. 
from April 2, 19384. On April 27, 1934, the statutory writ- 
ten request for nine months’ stay was filed by the mort- 
gagors. Thereafter, on application of the mortgagors, a 
further order of stay until March 1, 1937, was entered in 
said cause under the provisions of chapter 41, Laws 1935, 
the Nebraska moratorium act then in force, conditioned 
on the payment of rental in the sum of $50 a month. 

On the termination of this period an additional stay 
was again applied for by the defendants, pursuant to the 
moratorium amendment of 1987, Laws 1987, ch. 42, which 
was challenged by plaintiff upon the constitutional grounds 
hereinbefore set forth. On May 8, 1987, the trial court 
sustained Legislative Bill No. 4, Laws 1937, ch. 42, and 
granted a further moratorium stay to March 1, 1938, con- 
ditioned on the payment of a monthly rental of $50 a 
month. It further appears from the record that the mora- 
torium rentals have been paid to and including February 
28, 1937; that taxes for the years 1929 to 1936 have never 
been paid by the defendants; and after application of all 
moratorium rents to defray the same, there remains un- 
paid taxes “as of March 2, 1937,” amounting to $1,600. 
By stipulation of the parties it is agreed that the value of 
the mortgaged property, as of March 2, 1937, was between 
$8,500 and $12,000. It appears by necessary implication 
that this judicial action in effect denied the enforcement 
of the specific covenants contained in the mortgage deed, 
except in so far as might be covered: by the annual Fental 
as fixed by the order of the trial court. 

The moratorium act under’ consideration commences with 


VoL. 134] JANUARY TERM, 1938 89 
First, Trust Co. v. Smith 


the enactment of chapter 65, Laws 1933, approved March 
2, 1933. This act recited the declaration of the existence 
of an emergency by the governor of the state, and a like 
determination by the legislature. It contained seven sec- 
tions. 

By section 1 it was commanded: “In all actions now 
pending or hereafter commenced for the foreclosure of real 
estate mortgages, deeds of trust, land sale contracts or on 
notes secured thereby * * * while this act is in effect, the 
court shall, upon application of. the owner or owners of 
said real estate or persons liable on said mortgages * * * 
or notes secured thereby, made at any time after the decree 
of foreclosure or judgment is rendered and before con- 
firmation of the sale of the premises, unless upon hearing 
on said application, good cause is shown to the contrary, 
order that all further proceedings in such action be stayed 
until the first day of March, 1935.” (Then followed direc- 
tions governing the enforcement of the act.) 

Section 2 required the recommendation of conciliation. 

Section 3 provided: “This act shall expire and shall be 
of no. force and effect from and after twelve o’clock mid- 
night, March 1, 1985.” 

Section 4 was a-legislative dectarstion of intent that all 
instruments affected by the act should be submitted “to 
the ordinary regular course of justice and to pursue in 
substance existing remedies with respect thereto.” 

Section 5 was occupied in legislative declaration of 
emergencies and the invocation of the peer power of the 
state. 

In 19385 the foregoing legislation was, by amendment, 
in effect extended to March 1, 1937, by chapter 41, Laws 
1935, approved February 27, 1935, this being “An act to 
amend” the moratorium law of 1933. 

By such 1935 act section 1 of the act of 1933, wath cer- 
tain amendments not material to the questions here pre 
sented, was in effect amended and reenacted, extending the 
concluding date of stay to March 1, 1937. 

Section 3 of the act of 1933 was amended to read as 
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follows: “By its own specific limitations in this section 
contained, this act shall expire and shall be of no force 
and effect from and after twelve o’clock midnight, March 
1, 1937.” 

The remainder of the act of 1933 was continued in 
force. 

Two years still later, by the enactment of chapter 42, 
Laws 1937, approved February 16, 1937, being “An act to 
amend” the moratorium law as amended in 1935, section 1 
of the act of 1933, as amended by section 1 of the act of 
1935, was again amended and reenacted, and stay of pro- 
ceedings provided thereby extended from March 1, 1937, 
to March 1, 1939, and other changes made therein not 
material to the questions now under consideration. 

Section 1 of the act of 1937 contained a legislative 
declaration of emergency. 

Section 3 of this last amendatory enactment is as fol- 
lows: ‘“‘Notwithstanding any more general or special law 
respecting actions at law on notes secured by real estate 
mortgages, deeds of trust or land sale contracts, or on con- 
tracts secured by real estate mortgages, deeds of trust or 
land sale contracts, from and after the passage and ap- 
proval of this act, the court shall, upon application of the 
owner or owners of such real estate or person or persons 
liable on such notes or contracts, secured as aforesaid, 
made within twenty days after the rendition of judgment 
on such actions at law, enter an order staying all sales 
under execution against the property of the judgment 
debtor or judgment. debtors for a period of nine months 
from and after the rendition of such judgment, whenever 
the judgment debtor or judgment debtors shall, within 
twenty days after the rendition of such judgment, file with 
the clerk of the court a written request for the same: 
Provided, if the judgment debtor or judgment debtors 
make no such request within twenty days, the sale under 
execution shall immediately be had after the expiration 
thereof. The court shall, at the expiration of such stay, 
unless upon hearing, for good cause shown to the contrary, 
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further order that all further proceedings in such actions. 
at law shail be stayed until the first day of March, 1939, 
or so long as this act is in effect under such conditions, 
provisions and terms as the court may deem just and 
equitable: Provided, the provisions of this act shall not. 
apply to any mortgage, deed of trust, land sale contract, 
or note secured thereby, executed subsequent to March 1, 
1934, nor shall it apply to any owner or owners who ac- 
quired the real estate subsequent to March 1, 1934. All 
applications for stays heretofore filed under the provisions. 
of sections 20-21,159 to 20-21,164, Comp. St. Supp. 1933, 
as amended by chapter 41 of the Session Laws of Nebraska. 
for the year 1935, shall be considered as filed under the 
provisions of this act and it shall be unnecessary in such 
cases to file new applications therefor.” 

Other provisions of the original act of 1933, by neces- 
sary implication, are again continued in force and effect, 
and section 6 reenacts the provision found in all former 
enactments that, if any section, clause or part of the act 
should be adjudged invalid, such judgment should not 
affect nor invalidate the remainder of the act, etc. 

The form of the present moratorium legislation and the 
history of the enactments thereof involve two rules of 
statutory construction, viz.: 

(1) “The section of an act properly amended should be 
construed precisely as though it had been originally en- 
acted in its amended form.” State v. Hevelone, 92 Neb. 
748, 189 N. W. 636. See, also, In re Heirship of Anon 
119 Neb. 285, 228 N. W. 852. 

(2) ‘Where, by amendment and repeal, the words of a 
former statute or section of a statute are changed in some 
respects, but it is intended that the statute shall continue 
to operate, it is not strictly a repeal, but a continuation of 
the former law as amended.” Morgan v. City of Falls City, 
103 Neb. 795, 174 N. W. 421. See, also, Hiddleson v. City 
of Grand Island, 115 Neb. 287, 212 N. W. 619. 

It, therefore, follows that in the instant case we are 
dealing with a six-year moratorium statute, which has yet. 
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until March 2, 1939, to run, and not with a two-year mora- 
torium act of which eleven months have expired. 

This case is presented by the appellant to this court 
solely upon the constitutional questions involved, and the 
relief sought is the determination that the moratorium 
statute of Nebraska, as amended in 1937, is unconstitu- 
tional. The appellees insist that powers created by the 
statute challenged are rights supported: by the emergency 
which its terms declare. 

Ordinarily, the constitutionality of a statute will not 
be determined on review where the question to be de- 
termined was not presented below. Pull v. State, 43 Neb. 23, 
61 N. W. 96. But the record here discloses a full com- 
pliance with this controlling principle of judicial review. 
This was necessary, for the court will not anticipate a 
question of constitutional law in advance of the necessity 
of deciding it, and: will not formulate a rule of constitu- 
tional law broader than is required by the precise facts to 
which it is to be applied. Howarth v. Becker, 131 Neb. 233, 
267 N. W. 444. 

The effect of section 6 of the act under consideration, 
which relates to the separability of the various parts of 
the statute under consideration, presents a question which 
has heretofore engaged the attention of this court. The 
-result' of its consideration is well epitomized in Hubbell 
Bank v. Bryan, 124 Neb. 51, 245 N. W. 20, in the following 
language. 

“Provision expressing legislative intent as to the separ- 
ability of the various parts of a statute is an aid merely 
to judicial interpretation. 

““The legislative intent is the cardinal rule in the con- 
struction of statutes.’ King of Trails Bridge Co. v. Platts- 
mouth Auto & Wagon Bridge Co., 114 Neb. 734.” 

Preliminary to constitutional questions presented by the 
appellant is the determination of the force and efféct of 
the legislative declaration of emergency found in section 
1 of the act of 1937. Is the legislative determination of 
its continuance for the period fixed by legislative declara- 
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tion: conclusive on the courts? The 1937 act proceeds on 
the theory that the existence of the emergency recited 
therein is a complete and adequate justification for the 
enactment of the amended law and its continued vitality 
thereafter. But a necessary corollary to this proposition 
is, emergency being essential to its continuance, the cessa- 
tion of the emergency terminates the law supported there- 
by. In consideration of this question with reference to the 
federal Constitution, the rule as announced by the supreme 
court of the’ United States is controlling,- and where it 
relates to similar provisions of the state Constitution it 
becomes at most but persuasive. 

In Chastleton Corporation v. Sinclair, 264 U. 8. 548, 68 
L. Ed. 841, Justice Holmes has suggested that under these 
circumstances, so far as the declaration of: emergency 
looks to the future, it involves the exercise of the powers 
of prophecy. The test of prophecy given by Holy Writ is: 
“If the thing follow not, nor come to pass, that is the 
thing which the’ Lord ‘hath not spoken.” Deut. 18:22. 
The test of prophecy, it- would seem, whether legislative 
or otherwise, is therefore determinable in the present after 
the future has become the past, by those who are then re- 
quired to act upon it or whose action is controlled by it, 
in the light of then existing circumstances. -' 

Such Chastleton case is quite in point. It was one of the 
rent cases-determined by the supreme court of the United 
States in 1924, and arose out of the following legislative 
situation: ; 

“The original act of October 22, 1919, ch. 80, title II, 
41 St. 297, considered in Block v. Hirsh, was limited to 
expire in two years. Sec. 122. The act of August 24, 1921, 
ch. 91, 42 St. 200,-purported to continue it in force, with 
some amendments, until May 22, 1922. On that day a new 
act declared that the emergency described in the original 
title II still existed, reenacted with further amendments 
the amended act of 1919,-and provided that it was con- 
tinued until May 22, 1924. Act of aks 22, 1922, ch. 197, 
42 St. 543.” ; 
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In discussing the force and effect of the legislative decla- 
ration, Justice Holmes, in delivering the opinion of the 
supreme court of the United States in such Chastleton case, 
to which none dissented, said, in part: 

“We repeat what was stated in Block v. Hirsh, 256 U. S. 
135, 154, as to the respect due to a declaration of this kind 
by the legislature so far as it relates to present facts. But 
even as to them a court is not at liberty to shut its eyes 
to an obvious mistake, when the validity of the law depends 
upon the truth of what is declared. 256 U. S. 154. Chas. 
Wolff Packing Co. v. Court of Industrial Relations, 262 
U. S. 522, 536. And still more obviously so far as this 
declaration looks to the future it can be no more than 
prophecy and is liable to be controlled by events. A law 
depending upon the existence of an emergency or other 
certain state of facts to uphold it may cease to operate if 
the emergency ceases or the facts change even though valid 
when passed. Perrin v. United States, 232 U. S. 478, 486, 
487; Missouri v. Chicago, B. & Q. R. Co., 241 U. S. 533, 539, 
540. In Newton v. Consolidated Gas Co., 258 U. S. 165, a 
statutory rate that had been sustained for earlier years in 
Willcox v. Consolidated Gas Co., 212 U.S. 19, was held con- 
fisecatory for 1918 and 1919. * * * 

“We need not inquire how far this court might go in 
deciding the question for itself, on the principles explained 
in Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 227. 
See Gardner v. The Collector, 6 Wall. 499; Town of South 
Ottawa v. Perkins, 94 U. S. 260; Jones v. United States, 
137 U.S. 202; Travis v. Yale & Towne Mfg. Co., 252 U. S. 
60, 80. These cases show that the court may ascertain as 
it sees fit any fact that is merely a ground for laying down 
a rule of law, and if the question were only whether the 
statute is in force today, upon the facts that we judicially 
know we should be compelled to say that the law has ceased 
to operate.” 

It follows, without consideration of the constitutional 
questions presented by this record, that the controlling 
rules applicable to the instant case, are: That legislation 
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expressly by its terms based upon the existence of a definite 
emergency therein declared, or other state of facts to up- 
hold it, may never possess validity if an obvious and vital 
mistake has occurred in the truth of the declaration upon 
which it is founded, or may cease to operate if the emer- 
gency ceases or the facts change, even though valid when 
passed. And this court, by virtue of its inherent powers 
constitutionally conferred, in its application of such statute, 
may ascertain as it sees fit any fact that is merely a ground 
for laying down a rule of law. 

Proceeding further, and for the present excluding con- 
stitutional considerations, in logical sequence the next 
question presented under the principles just discussed is 
the present validity of the Nebraska moratorium law, as 
amended in 1937, considered as an emergency measure, 
whose commands and sanctions are necessarily conditioned 
on the present existence and continued sufficiency of the 
facts set forth in section 1 thereof. 

Appellees contend that principles announced in Home 
Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398, 78 L. Ed. 
418, necessitate the affirmative, and fully support the 
validity of the provisions here considered. The legislation 
under consideration in such Blazsdell case was chapter 339, 
Laws of Minnesota for 1933, and came before the supreme 
court of the United States as an appeal from a judgment 
‘of the supreme court of Minnesota sustaining the statute, 
rendered on July 7, 1933. 189 Minn. 422, 249 N. W. 334. 
Chief Justice Hughes, in the majority opinion of the su- 
preme court of the United States, quotes approvingly the 
following from the opinion of the state supreme court, as 
a factual basis which supports the legislation then before 
the court, viz.: 

“Not only they (members of the legislature), but the 
courts must be guided by what is common knowledge. It 
is common knowledge that in the last few years land values - 
have shrunk enormously. Loans made a few years ago 
upon the basis of the then going values cannot possibly be 
replaced on the basis of present values. We all know that 
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when this law was enacted the large financial companies, 
which had made it their business to invest in mortgages, 
had ceased to do so. No bank would directly or indirectly 
loan on real estate mortgages. Life insurance companies, 
large investors in such mortgages, had even declared a 
moratorium as to the loan provisions of their policy con- 
tracts. The President had closed banks temporarily. The 
congress, in addition to many extraordinary measures 
looking to the relief of the economic emergency, had passed 
an act to supply funds whereby mortgagors may be able 
within a reasonable time to refinance their mortgages or 
redeem from sales where the redemption has not expired. 
With this knowledge the court cannot well hold that the 
legislature had no basis in fact for the conclusion that an 
economic emergency existed which called for the exercise 
of the police power to grant relief.” 

To this should be added the following from a concurring 
opinion of Justice Olsen of the Minnesota supreme court: 
“Millions of the people’s money were and are yet tied up 
in closed banks and in business enterprises.” 

Taken as an entirety these statements, in connection with 
other recitals of this opinion, afford proper basis for the 
conclusion that the then world-wide business and financial 
crisis had attained such proportions as to substantially 
interrupt and effectually destroy the ordinary and usual 
course of business and finance. , 

It is obvious from the foregoing duatations: as well as 
from the majority opinion of Chief Justice Hughes as an 
entirety, that, under such surrounding circumstances, the 
continued due and regular enforcement of contracts to 
which the Minnesota moratorium applied by courts, both 
federal and state, in the orderly course of judicial pro- 
cedure, would result in the sacrifice of the property in- 
volved at judicial sale prices far below its actual and 
- reasonable value. This constituted the crux of the exigency. 

In such Blaisdell case the following appears: “As the 
supreme court of Minnesota said, the economic emergency 
which threatened ‘the loss of homes and lands which fur- 
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nish those in possession the necessary shelter and means 
of subsistence’ was a ‘potent cause’ for the enactment of 
the statute.” 

“Emergency” is defined specifically as a perplexing con- 
tingency or complication of circumstances. That this con- 
clusion is true is seen in the fact that the only remedy 
applied or sought to be applied by the legislation under 
consideration was in the nature of a stay of the postpone- 
ment of the consummation of the necessary legal proceed- 
ing to secure regular enforcement. 

The majority opinion in such Blaisdell case postulates 
that the protective power of the state, the police power, 
may only be invoked in this case, and the relief afforded 
and justified by an emergency, temporary in nature, in 
order not to contravene the federal constitutional pro- 
visions, could only be of a character appropriate to that 
emergency, and could be granted only upon reasonable 
conditions. 

In Worthen Co. v. Kavanaugh, 295 U. S. 56, 79 L. Ed. 
1298, Justice Cardozo, after distinguishing that case from 
the facts in the Blaisdell case, says, in part: ‘‘A different 
situation is presented when extensions are so piled up as 
to make the remedy a shadow. * * * What controls our 
judgment at such times is the underlying reality rather 
than the form or label. The changes of remedy now 
challenged as invalid are to be viewed in combination, 
with the cumulative significance that each imparts to all. 
So viewed they are seen to be an oppressive and unneces- 
sary destruction of nearly all the incidents that give at- 
tractiveness and value to collateral security.” See, also, 
Worthen Co. v. Thomas, 292 U. 8. 426; Louisville Joint 
Stock Land Bank v. Radford, 295 U. S. 555. 

Recurring to the recitals of facts made in the Blaisdell 
case in support of the Minnesota moratorium, and bearing 
in mind that all transactions entered into since March 1, 
1934, are wholly excluded from the Nebraska moratorium, 
as amended in 1937, now under consideration, and that we 
are dealing with a six-year moratorium in the present 
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case, and a moratorium of but two years in extent was 
before the courts in the Blaisdell case, it must be admitted 
that land values have not been restored to the prices they 
had attained prior to March 1, 1934, and that maximum 
farm loans made on the speculative basis that obtained 
during some of the years prior to that date cannot now be 
refinanced. It also may be accepted as true that the state 
of Nebraska in the year 1936 experienced an unprecedented 
drouth and that certain parts of the state suffered from 
insect pests. But we are required to take notice of the 
fact that under the emergency farm mortgage act of May 
12, 1933, 48 St. at Large, 41, ch. 25 (and as subsequently 
amended), the Federal Land Banks and the Land Bank 
commissioner were empowered to loan farmers 75 per cent. 
of the normal value of their land at 414 per cent. interest 
for the first five years and 5 per cent. thereafter, and no 
repayment of principal was to be required for five years 
(Louisville Joint Stock Land Bank v. Radford, 295 U. S. 
555, 55 Sup. Ct. Rep. 854, note 4); and that mortgage 
loans made to farmers by this agency aggregated $2,661,- 
558,017, as of March 31, 1935, and their work has not 
ceased. Large financial companies have reentered the 
mortgage investment field. Ninety-seven per cent. of all 
_ banks closed by the President in March, 1933, in due time 
reopened with capital unimpaired, and all deposits en- 
trusted to their care preserved without loss. Since 1934 
the banks of the nation have been entrusted with deposits 
in unprecedented amounts. Other loaning agencies of the 
federal government have been engaged in the work of re- 
financing farm mortgages. Failed banks and financial in- 
stitutions whose insolvency occurred prior to March 1, 
1934, have been largely liquidated. Insurance companies 
have long since abandoned the protection of moratoria, and 
continue their business as contemplated by their contracts. 
Millions of dollars in the hands of investors are awaiting 
investment under conditions assuring safety and preserva- 
tion of principal and prompt payment of interest and 
principal, according to terms of contracts made. Millions 
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of dollars have been invested since March 1, 1934, in short 
term paper yielding less than 1 per cent. per annum. It 
appears that there is no crisis now prevailing which in- 
volves a general paralysis of business and finance, and 
that the unfortunate condition now confronting us is strict- 
ly a “continued depression.” 

Admitting that certain mortgagors whose obligations 
were created prior to March 1, 1934, secured their loans 
upon a basis of land values which prevents their mort- 
gages being now refinanced, even as to them, as an actual 
fact, no temporary emergency exists supporting the validity 
of the present Nebraska moratorium, as is substantially 
required by the principles announced in Home Bldg. & 
Loan Ass’n v. Blaisdell, supra. 

It must be remembered that the prerequisite to the en- 
forcement of our moratorium statute, as amended in 1937, 
is that only such mortgagors or owners as have an interest 
in their lands over and above the liens against them are 
entitled to relief under its terms. Such, indeed, has been 
the construction given by courts to similar legislation. * 
Home Bidg. & Loan Ass’n v. Blaisdell, 290 U. S. 398, 78 
L. Ed. 418; Blaisdell v. Home Bldg. & Loan Ass’n, 189 
Minn. 422, 249 N. W. 334; Bukowski v. Travelers Ins. Co., 
196 Minn. 31, 264 N. W. 217; Falk v. Massachusetts Mutual 
life Ins. Co., 196 Minn. 341, 265 N. W. 60; National Bank 
of Aitkin v. Showell, 195 Minn. 273, 262 N. W. 689; Young 
v. Penn Mutual Life Ins. Co., 192 Minn. 446, 256 N. W. 
906; Clark v. Hass, 129 Neb. 112, 260 N. W. 792; Howarth 
v. Becker, 1381 Neb. 233, 267 N. W. 444; First Trust Co. v. 
Rathbone, 182 Neb. 211, 271 N. W. 428. 

In the first session of the 74th congress there was duly 
enacted “An act to amend an act entitled, ‘An act to estab- 
lish a uniform system of bankruptcy throughout the 
United States,’ approved July 1, 1898, and acts amendatory 
thereof and supplementary thereto.” 49 St. at Large, 942, 
ch. 792. This act was approved August 28, 1935. It was 
amendatory and supplementary to the amendatory act of 
March 8, 19338, 47 St. at Large, 1467, ch. 204. It now forms 
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a part of chapter 8, title 11 of the bankruptcy act. 11 U. 
S. C. A. ch. 8, sec. 203. The legislation as thus amended 
is designed to aid victims of the general economic depres- 
sion. It provided as an exercise of the bankruptcy powers 
conferred by our national Constitution a system of legal 
remedies, the enforcement of which is vested in the federal 
courts, which adequately protect every right of farmer 
debtors and landowners, and which in terms the Nebraska 
amendatory moratorium act of 1987 sought to secure. 
From the standpoint of the farmer debtor and agricultural 
landowner this federal legislation is wider in scope and 
more beneficial in results than the state legislation now 
under consideration here. All such real estate mortgages, 
irrespective of date of execution, are included within its 
terms, and the mortgage, deed of trust, land sale contract, 
or note secured thereby, executed subsequent to March 1, 
1934, is not discriminated against. Without attempting to 
recite all of the provisions of these federal enactments, it 
may be said that upon the filing of a proper petition in a 
‘federal district court an attempt at conciliation is pro- 
vided for the benefit of all parties. In the event of a failure 
of conciliation, the act provides that the bankruptcy court 
shall have sole jurisdiction and control of the property 
involved, and a three-year stay against all other proceed- 
ings in all courts, both state and federal, is allowed the pe- 
titioner for the purpose of his rehabilitation under the 
bankruptcy clause of the Constitution, upon the conditions 
set forth in said act, including the condition that he pay a 
reasonable rental semiannually for that part of the property 
of which he retains possession. This legislation is not 
subject to the “contract clause” of either the state or 
federal Constitution, and its authorization by the express 
terms of the federal Constitution was expressly recognized 
in Wright v. Vinton Branch of Mountain Trust Bank, 300 
U.S. 440. 

It is also well settled that ‘“‘The paramount power to 
enact legislation regulating the subject of bankruptcies is 
conferred by the federal Constitution upon the congress 
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of the United States. The states are without authority to 
make or enforce laws which deal with a phase of the sub- 
ject already covered by federal statutes. Furthermore, a 
state may not pass or enforce laws to complement a federal 
bankruptcy act or to provide additional or auxiliary regu- 
lations.” 6 Am. Jur., Bankruptcy, sec. 3. See, also, Inter- 
national Shoe Co. v. Pinkus, 278 U. S. 261, 73 L. Ed. 318. 

Therefore, without reference to, or determination of, 
the effect of the bankruptcy law, as amended in 1935, as a 
denial of the right of a state to further legislate on mat- 
ters within its scope, but based solely on the intrinsic 
nature of the remedy provided thereby, it is clear that a 
“temporary emergency” created by an impending judicial 
sale at ruinous judicial sale prices is adequately provided 
against, and completely terminated. It is equally obvious 
that the existence of a ‘temporary emergency” (on the 
basis of which the moratorium was approved in the Blais- 
dell case, supra,) in view of the factual and legislative 
situation here existing is clearly disproved. 

The foregoing is limited in its application to the assign- 
ments of errors in the record before us pertaining to the 
federal Constitution. 

This court, in Bell v. Niemann, 127 Neb. 762, 257 N. W. 
69, having under consideration the validity of the Ne- 
braska moratorium act of 1933, in a case where only 
federal questions were presented, announced as the con- 
trolling rule the following: “The supreme court of the 
United States is the judicial tribunal of last resort to de- 
termine whether a moratory law of a state impairing the 
obligation of mortgage contracts violates that part of the 
federal Constitution providing that no state shall pass any 
law impairing the obligation of contracts, and its negative 
ruling on that question is binding on the supreme court of 
Nebraska.” However, this court limited the effect of the de- 
cision then made by this language (p. 764) : ‘“‘Whether the 
Nebraska moratory act violates the Nebraska Constitution 
is a question not presented to the district court in this case 
and consequently it is not determinable in the supreme court 
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on an appeal in the same case, but is left open for future 
consideration.” 

In the instant case the record discloses that the validity 
of the Nebraska moratorium act of 1937 under the pro- 
visions of our Nebraska Constitution is for the first time 
properly presented and now invokes the decision of this 
court thereon. In this connection it will be remembered 
that ‘Decisions of supreme court of United States constru- 
ing provisions of federal Constitution are not binding on 
state court in construing similar provisions of state Con- 
stitution.” Wilson Banking Co. Liquidating Corporation 
v. Colvard, 172 Miss. 804, 161 So. 123. 

See, also, Commonwealth v. Wilkins, 243 Mass. 356, 138 
N. E. 11; Kennemer v. State, 154 Ga. 189, 118 S. BE. 551; 
State v. Pluth, 157 Minn. 145, 195 N. W. 789; People v. 
Mayen, 188 Cal. 237, 205 Pac. 4385; State v. Chin Gim, 47 
Nev. 431, 224 Pac. 798; People v. Defore, 213 App. Div. 
648, 211 N. Y. Supp. 134; Hall v. Commonwealth, 138 Va. 
727, 121 S. E. 154; People v. Richer, 127 Misc. Rep. 410, 
217 N. Y. Supp. 308; Alford v. State, 170 Ala. 178, 54 So. 
213; Rothschild & Co. v. Steger & Sons Piano Mfg. Co., 256 
Til. 196, 99 N. E. 920; Cooper v. Norfolk S. R. Co., 161 N. 

- Car. 400, 77 S. E. 339; Cleveland, etc., R. Co. v. Blind, 182 
Ind. 398, 105 N. E. 483; Gore v. State, 24 Okla. Cr. Rep. 394, 
218 Pac. 545; Towle v. Forney, 14 N. Y. 423; Lebanon Bank 
v. Mangan, 28 Pa. St. 452; McClure v. Owen, 26 Ia. 243. 

This principle was approved by this court in Billings v. 
State, 109 Neb. 596, 191 N. W. 721. And its affirmance 
was necessarily involved in the early case of Franklin v. 
Kelley, 2 Neb. 79, wherein we held: “The United States 
supreme court and the supreme court of this state are 
peers. The decisions of the former upon the federal Con- 
stitution and laws are binding on the latter; the decisions 
of the latter upon the Constitution and laws of Nebraska 
are binding on the former.” 

Unquestionably, this rule is invocable and applicable 
when the question presented necessitates the consideration 
of cognate provisions of the state Constitution, some of 
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which are not embraced in the federal Constitution, and 
especially so where the Constitutions involved differ essen- 
tially in their origin and development. The following con- 
stitutes an approved résumé of the accepted principles 
which govern in the construction of state Constitutions: 
“A cardinal rule in dealing with written instruments is 
that they are to receive an unvarying interpretation, and 
that their practical construction is to be uniform. A Con- 
stitution is not to be made to mean one thing at one time, 
and another at some subsequent time when the circum- 
stances may have so changed as perhaps to make a differ- 
ent rule in the case seem desirable. A principal share of 
the benefit expected from written Constitutions would be 
lost if the rules they established were so flexible as to 
bend to circumstances or be modified by public opinion. 
It is with special reference to the varying moods of public 
opinion, and with a view to putting the fundamentals of 
government beyond their control, that these instruments 
are framed; and there can be no such steady and imper- 
ceptible change in their rules as inheres in the principles 
of the common law. Those beneficent maxims of the com- 
mon law which guard person and property have grown 
and expanded until they mean vastly more to us than 
they did to our ancestors, and are more minute, particular, 
and pervading in their protections; and we may confidently 
look forward in the future to still further modifications 
in the direction of improvement. Public sentiment and 
action effect such changes, and the courts recognize them; 
but a court or legislature which should allow a change in 
public sentiment to influence it in giving to a written 
Constitution a construction not warranted by the intention 
of its founders, would be justly chargeable with reckless 
disregard of official oath and public duty; and if its course 
could become a precedent, these instruments would be of 
little avail. The violence of public passion is quite as likely 
to be in the direction of oppression as in any other; and 
the necessity for bills of rights in our fundamental laws 
lies mainly in the danger that the legislature will be in- 


104 NEBRASKA REPORTS [VoL. 134 
First Trust Co. v. Smith 


fluenced, by temporary excitements and passions among 
the people, to adopt oppressive enactments. What a court 
is to do, therefore, is to declare the law as written, leaving 
it to the people themselves to make such changes as new 
circumstances may require. The meaning of the Constitu- 
tion is fixed when it is adopted, and it is not different at 
any subsequent time when a court has occasion to pass 
upon it.” 1 Cooley, Constitutional Limitations (8th ed.) 
128. 

In Henry v. Cherry & Webb, 30 R. I. 18, 73 Atl. 97, we 
find the following: ‘“‘The court has always held that it is 
not at liberty to construe into the Constitution new prin- 
ciples which did not exist at the time of its adoption; and 
when the form of words used in the Constitution is bor- 
rowed from an older source, it comes laden with its pre- 
vious meaning.” , 

In conformity with the principles thus announced, this 
court is committed to the view that, “In the construction 
of a Constitution the rule is, ‘its terms must be taken in 
the ordinary and common acceptation, because they are 
supposed to have been so understood by the framers and 
by the people who adopted it. This is unquestionably the 
correct rule of interpretation. It, unlike the acts of our 
legislature, owes its whole force and authority to its rati- 
fication by the people; and they judged it by the meaning 
apparent on its face according to the general use of the 
words employed, when they do not appear to have been 
used in a legal or technical sense.’” State v. Bacon, 6 Neb. 
286. See, also, State v. Lancaster County, 6 Neb. 474; 
Hamilton Nat. Bank v. American Loan & Trust Co., 66 
Neb. 67, 92 N. W. 189; State v. Lincoln Traction Co., 90 
Neb. 535, 134 N. W. 278. | 

A proper application of the foregoing principles sup- 
ports the conclusion that the meaning of constitutional 
guaranties does not change, and in the interpretation of 
the Bill of Rights of our state Constitution the court will 
consider its history, the development of the evil sought 
to be restrained by its provisions, the established laws, 
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usages and customs of the country at the time of its adop- 
tion, and the scope of the remedy its terms imply. State v. 
Chicago, B. & Q. R. Co., 112 Neb. 248, 199 N. W. 534; 
State v. McMullen, 119 Neb. 739, 230 N. W. 677; Elmen v. 
State Board of Equalization and Assessment, 120 Neb. 141, 
231 N. W. 772. 

If we accept the principles of interpretation here dis- 
cussed, the controlling issues presented in the instant case 
are not difficult. 

Appellant bases its claim of rights upon sections 13, 
16, and 21 of our Bill of Rights. The language of these 
provisions is clear, the meaning not really in dispute. 
On this basis appellant challenges the validity of the pres- : 
ent Nebraska moratorium law as transgressing its con- 
stitutional rights thus defined. 

That the Nebraska moratorium act impairs the “obliga- 
tion of contracts,” and is thus embraced within the pro- 
hibitions of section 16 of our Bill of Rights, is unquestion- 
ably established by the authorities. Blaisdell v. Home Bldg. 
& Loan Ass’n, 189 Minn. 422, 249 N. W. 334; Travelers Ins. 
Co. v. Marshall, 124 Tex. 45, 76 S. W. (2d) 1007; Home 
Bldg. & Loan Ass’n v, Blaisdell, 290 U. S. 398, 78 L. Ed. 
413; Green v. Biddle, 8 Wheat. (U. S.) 1, 5 L. Ed. 547; 
Bronson v. Kinzie, 1 How. (U. 8.) *311, 11 L. Ed. 148; 
Edwards v. Kearzey, 6 Otto (U. S.) 595, 24 L. Ed. 793; 
McCracken v. Hayward, 2 How. (U. 8.) *608, 11 L. Ed. 
397. 

This is admitted by appellees, both in their brief and 
in their argument presented at the bar of this court. 
Their rejoinder is that the legislature has power to pass 
laws which impair the obligation of contracts and violate 
the sections of the state Constitution referred to, and that 
an economic emergency or crisis is sufficient to call such 
power into action; that such emergency exists, and thereby 
the Nebraska moratorium is sustained. 

‘This moratorium, it may be said,.is a postponement ‘of 
fulfilment of obligations enumerated therein, decreed by 
the state through the medium of the legislature and the 
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courts. Applying to a restricted class of debtors, it is in 
its nature essentially special, and in its essence is the 
application of the sovereign power. The situation is not 
novel. The principles embodied in section 13 of our Bill 
of Rights find due acknowledgment and recognition in the 
provisions of the Magna Charta of 1215. Of the right of 
every Englishman to apply to the courts of justice for 
redress of injuries, as early as 1765, Blackstone says: 

“Since the law is in England the supreme arbiter of 
every man’s life, liberty, and property, courts of justice 
must at all times be open to the subject, and the law be 
duly administered therein. The emphatical words of Magna 
Charta (c. 29) spoken in the person of the king, who in 
judgment of law (says Sir Edward Coke, 2 Inst. 55) is 
ever present and repeating them in all his courts, are these: 
nulli vendemus, nullt negabimus, aut differemus rectum 
vel justitiam: ‘and therefore every subject,’ continues the 
same learned author, ‘for injury done to him in bonis, in 
terris, vel persona, by any other subject, be he ecclesiasti- 
eal or temporal, without any exception, may take his 
remedy by the course of the law, and have justice and 
right for the injury done to him, freely without sale, fully 
without any denial, and speedily without delay.’ ”’ 1 Cooley’s 
Blackstone (8d ed.) *141. 

These provisions were expressly incorporated into our 
legislation by the Nebraska territorial] act, approved March 
16, 1855. They were substantially adopted by the suffrage 
of the people as section 9, art. I of the Constitution of this 
state in 1866, and again were readopted by the electorate 
as section 13, art. I of the Constitution of 1875. State v. 
Barney, 133 Neb. 676, 276 N. W. 676. So, too, the contract 
clause of section 16 of our Bill of Rights may with equal 
truth be said, in a historical sense, to evidence the exercise 
of police power, and to have originated in an economic 
and financial emergency greater indeed than that from 
which we are now suffering. On this subject Chief Justice 
Hughes, in delivering the majority opinion in Home Bldg. 
& Loan Ass’n v. Blaisdell, supra, says, in part: 
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“But the reasons which led to the adoption of that 
clause, and of the other prohibitions of section 10 of 
article I, are not left in doubt and have frequently been 
described with eloquent emphasis. The widespread dis- 
stress following the revolutionary period, and the plight of 
debtors, had called forth in the states an ignoble array of 
legislative schemes for the defeat of creditors and the in- 
vasion of contractual obligations. Legislative interferences 
had been so numerous and extreme that the confidence 
essential to prosperous trade had been undermined and 
the utter destruction of credit was threatened. ‘The sober 
people of America’ were convinced that some ‘thorough 
reform’ was needed which would ‘inspire a general prudence 
and industry, and give a regular course to the business of 
society.’ The Federalist, No. 44. It was necessary to 
interpose the restraining power of a central authority in 
order to secure the foundations even of ‘private faith.’ 
The occasion and general purpose of the contract clause 
are summed up in the terse statement of Chief Justice 
Marshall in Ogden v. Saunders, 12 Wheat. pp. 218, 354, 
3855: ‘The power of changing the relative situation of 
debtor and creditor, of interfering with contracts, a power 
which comes home to every man, touches the interest of 
all, and controls the conduct of every individual in those 
things which he supposes to be proper for his own ex- 
clusive management, had been used to such an excess by 
the state legislatures, as to break in upon the ordinary - 
intercourse of society, and destroy all confidence between 
man and man. The mischief had become so great, so 
alarming, as not only to impair commercial intercourse, 
and threaten the existence of credit, but to sap the morals 
of the people, and destroy the sanctity of private faith. 
To guard against the continuance of the evil was an object 
of deep interest with all the truly wise, as well as the 
virtuous, of this great community, and was one of the 
important benefits expected from a reform of the govern- 
ment.’ ”’ 

That this brief résumé of the situation is entirely ac- 
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curate is borne out by all contemporary history, as well 
as by writers of a later period, as will be seen in the ap- 
pended note to the decision last above cited. 

The times of this period were primitive ; people were 
largely engaged in agriculture, and the transactions in- 
volved were confined to classes comparatively few in 
number. Analysis discloses that the controlling question 
arising, with which the public mind was then occupied, 
involved the consummation and performance of contracts, 
and satisfaction of obligations, involving the payment. of 
money and the enforcement of securities therefor. This 
limited sphere thus embraced the subjects directly within 
the contemplation and actual knowledge of those who 
originally framed the “contract clause” which appears in 
modern constitutions. Naturally the original framers were 
not in position to consider new circumstances which could 
not have been anticipated by them, but which nevertheless 
may or may not be governed by the general rule which 
that provision establishes. 

Madison briefly epitomized the situation existing during 
the years immediately prior to the adoption of the federal 
Constitution, as follows: “Violations of contracts had be- 
come familiar in the form of depreciated paper made a 
legal tender, of property substituted for money, of instal- 
ment laws, and of the occlusions of the courts.” 3 Bev- 
eridge, Life of John Marshall, 558, note. 

The language employed. by Marshall, as quoted above 
by Chief Justice Hughes, was addressed to a consideration 
of the “contract clause’ of the federal Constitution. But 
the fundamental facts on which this decision is based had 
a wider influence. The inevitable effects upon the prosperity 
and well-being of the peoples of that period by unlimited 
and unregulated moratoria interposed in various forms 
by sovereign power, exercised by the former colonies, 
which was terminated by the adoption of the federal Con- 
stitution, had enlisted a lively interest and continued effort 
to escape the natural penalties the situation imposed, which 
long continued to occupy the public mind. This may be 
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evidenced by the fact that article 2 of Ordinance of July 
13, 1787, for the government of the territory of the United 
States northwest of the Ohio river, enacted: by the Con- 
tinental Congress, provided, in part: ‘In the just preserva- 
tion of rights and property, it is understood and declared, 
that no law ought ever to be made, or have force: in the 
_ said territory, that shall, in any manner whatever, inter- 
fere with, or affect private contracts or engagements, bona 
fide, and without fraud previously formed.”’ 4 Journal of 
Congress, 1774-1788, p. 753. Further, the Constitution of 
the Southern Confederacy unanimously formed in. 1861 
expressly adopted as part thereof the ‘contract clause” 
of the federal Constitution. Also, guaranties against the 
return of the unfortunate situation were incorporated in 
the Constitutions of each new state as it was formed and 
admitted into the Union. Thus, the state of Tennessee on 
February 6, 1796, adopted its state Constitution, under 
which it was admitted to the Union. Section 4, art. X 
thereof, reads as follows: 

“The declaration of rights hereto annexed, is declared 
to be a part of the Constitution of this. state, and. shall 
never be violated on any pretence whatever. And to guard 
against transgression of the high powers which we have 
delegated, we declare, that every thing in the bill of. rights 
contained and every other right not hereby delegated, is 
excepted out of the general powers of SO vornInN and 
shall forever remain inviolate.” 

Section 17, art. XI of that Declaration of Rights, em- 
braces the exact words of our own section 13, art. I, save 
and except it includes (without) “sale,” which ours omits. 

Section 20 of such art. XI provides: “That no retro- 
spective law, or law impairing the obligation of contracts, 
shall be made.” See I Scott, Laws of Tennessee, 1715- 
1820. : 

It is quite evident that the existing powers of legisla- 
tion by declaration of. emergency to assume to exercise 
police power for: the purpose of modifying the effect of 
constitutional provisions was not contemplated by the 
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framers of the Tennessee Constitution. Andrew Jackson, 
subsequently chief justice of the supreme court of Ten- 
nessee and President of the United States, was a member 
of that convention. 

This section 17, art. XI of the Constitution of Tennessee, 
above referred to, came before the supreme court of that 
state in Fisher’s Negroes v. Dabbs, 6 Yerg. (Tenn.) 119. 
Without detailing the facts and issues, it may be said, a 
unanimous court, that lived with slavery, believed in the 
institution as such, and naturally possessed the prejudices 
that the situation created, held the constitutional provision 
applied to slaves for the lawful protection of their rights 
against the terms of an act of the legislature in contra- 
vention thereof. 

In 1821 the “contract” and ‘“‘open court” clauses were 
construed by the Tennessee supreme court in Townsend v. 
Townsend, Peck (Tenn.) 1. The case grows out of the 
attempt of the legislature to deal with the national economic 
and financial depression of 1819, which included the appli- 
cation of a two-year stay to antecedent contracts. The 
Tennessee court held the principles controlling to be, in 
substance: “The legislature may alter remedies; but they 
must not, so far as regards antecedent contracts, be ren- 
dered less efficacious or more dilatory than those ordained 
by the law in being when the contract was made, if such 
alteration be the direct and special object of the legisla- 
ture, apparent in an act made for the purpose.” Hence, 
an act to suspend execution for two years unless the plain- 
tiff would indorse thereon that he would receive bank 
paper in discharge of his judgment was repugnant to the 
clauses of the Constitution now under consideration. Hay- 
wood, J., in delivering this opinion in the Townsend case, 
says, in part: 

“Our state Constitution, art. 11, sec. 7, ordains ‘that 
all courts shall be open, and every man for an injury done 
him in his lands, goods, person, or reputation, shall have 
remedy by course of law, and right and justice adminis- 
tered without sale, denial, or delay.’ This clause. relates 


VoL. 134] JANUARY TERM, 1938 111 
First Trust Co. v. Smith 


to every possible injury which a man may sustain and 
which affects him in respect to his real or personal prop- 
erty, or in respect to his person or reputation, and includes 
the right which is vested in him to demand the execution 
of a contract; which being a personal right to a chattel is, 
when performance is denied or withheld, an injury to him 
in his goods or chattels. And with respect to it right and 
justice is to be done, without sale, denial, or delay. In 
Magna Charta this restriction is upon royal power; in our 
country it is upon legislative and all other power. We 
must understand the meaning to be that, notwithstanding 
any act of the legislature to the contrary, every man shall 
have ‘right and justice’ in all cases, ‘without sale, denial, 
or delay.’ ” 

In like manner, Ohio was admitted into the federal 
Union under a state Constitution adopted in 1802. In 
part, it reads as follows: “That the general, great, and 
essential principles of liberty and free government may 
be recognized and forever unalterably established, we de- 
clare:” In section 7, art. VIII thereof, we find our own 
section 13 verbatim, and in section 16 a provision that 
‘ “no ex post facto law, nor any law impairing the validity 
of contracts, shall ever be made,” ete. Section 28 is: 
“To guard against the transgressions of the high powers, 
which we have delegated, we declare, that all powers not 
hereby delegated, shall remain with the people.” See 1 
Chase, Statutes of Ohio, 1788-1833. 

The following provisions of our own Constitution are 
of importance in this instant case, viz.: 

“We, the people, grateful to Almighty God for our free- 
dom, do ordain and establish the following declaration 
of rights and frame of government, as the Constitution 
of the state of Nebraska.” 

Section 13, art. I, provides: “All courts shall be open, 
and every person, for any injury done him in his lands, 
goods, person, or reputation, shall have a remedy by due 
course of law, and justice administered without denial 
or delay.” - 


112 NEBRASKA REPORTS [VoL. 134 
First Trust Co. v. Smith 


Section 16, art. I, is as follows: “No bill of attainder, 
ez post facto law, or law impairing the obligation of con- 
tracts, or making any irrevocable grant of special privileges 
or immunities shall be passed.” 

Section 21, art. I, recites: “The property of no person 
shall be taken or damaged for public use without just 
compensation therefor.” 

Section 26, art. I, is: “This enumeration of rights shall 
not be construed to impair or deny others, retained by 
the people, and all powers not herein delegated, remain 
with the people.” 

The adoption of each of the state Constitutions above 
referred to was not an isolated event. The substantial 
identity of the language employed, as well as the records 
and aspirations of the peoples who thus acted, evidence a 
historical connection and establish the unanimity of pur- 
pose and intent of those concerned. 

The situation invokes the application of the rule that, 
in the absence of expressed contrary intention, the adop- 
tion of a statutory or constitutional provision from an- 
other state accepts the meaning of such adopted provision 
that it carried in the context of which it originally formed 
a part and, if it had been previously construed by the 
courts of such state, the judicial determination thus made. 
Goble v. Simeral, 67 Neb. 276, 93 N. W. 235; Medow v. 
Riggert, 1382 Neb. 429, 272 N. W. 238; Becker County Sand 
& Gravel Co. v. Wosick, 62 N. Dak. 740, 245 N. W. 454; 
In re Hammond, 83 Neb. 636, 120 N. W. 208; State v.-Mc- 
Mullen, 119 Neb. 7389, 230 N. W. 677. Thus, the principles 
of construction declared by the courts of Tennessee in 
1821 in Townsend v. Townsend, supra, become an approved 
precedent for the courts of Nebraska. 

It appears that the precedents in this jurisdiction, both 
in the interpretation of the ‘contract clause” and the 
“open court” requirement of the state Constitution, while 
not always referring to this authority, have substantially 
conformed to the doctrine announced therein. American 
Bldg. & Loan Ass’n v. Rainbolt, 48 Neb. 434, 67 N. W. 498; 
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Kearney County v. Taylor, 54 Neb. 542, 74 N. W. 965; 
Hessen Siak Shams v. Nebraska State Bank, 48 Fed. (2d) 
894; Travelers Ins. Co. v. Ohler, 119 Neb. 121, 227 N. W. 
449; Douglas County v. Vinsonhaler, 82 Neb. 810, 118 N. 
W. 1058; Fitch v. Martin, 80 Neb. 60, 113 N. W. 796; 
Burnham v. Bennison, 121 Neb. 291, 236 N. W. 745; 
Rentschler v. Missouri P. R. Co., 126 Neb. 498, 253 N. W. 
694; Wilfong v. Omaha & C. B. Street R. Co., 129 Neb. 
600, 262 N. W. 537. 

It will also be noted that the doctrine of the Townsend 
case is in harmony with the principles announced by the 
supreme court of the United States, in a series of well- 
considered cases, whose soundness had gone unchallenged 
for more than seventy-five years. Bronson v. Kinzie, 1 
How. (U. 8S.) *311, 11 L. Ed. 148; McCracken v. Hayward, 
2 How. (U. 8.) *608, 11 L. Ed. 397; Gantly’s Lessee v. 
Ewing, 3 How. (U. S.) 707, 11 L. Ed. 794; Howard v. 
Bugbee, 24 How. (U. S.) 461, 16 L. Ed. 753; Gunn v. 
Barry, 15 Wall. (U. S.) 610, 21 L. Ed. 212; Walker v. 
Whitehead, 16 Wall. (U. S.) 314, 21 L. Ed. 357; Edwards 
v. Kearzey, 96 U. S. 595, 24 L. Ed. 793; Barnitz v. Beverly, 
163 U. 8S. 118, 41 L. Ed. 93; Bradley v. Lightcap, 195 U.S. 
1, 49 L. Ed. 65. 

Then, too, it must be conceded that in adopting sections 
9 and 12, art. I of the Nebraska Constitution in 1866, and 
their readoption in 1875 (as sections 13 and 16, art. I) by 
the electorate of the state, the settled judicial interpreta- 
tion of these clauses was also adopted. Stein v. Morrison, 
9 Idaho, 426, 75 Pac. 246; State v. Henry, 37 N. M. 536, 25 
Pac, (2d) 204; State v. Sullivan, 288 Mo. 546, 224 S. W. 
327; Morgan v. State, 51 Neb. 672, 71 N. W. 788; Travel- 
ers Ins. Co. v. Marshall, 124 Tex. 45, 76 S. W. (2d) 1007. 

The meaning of a Constitution is fixed when it is adopted, 
and it is not different at any subsequent time when a 
court has occasion to pass upon it. The theory of our 
political system is that the ultimate sovereignty is in the 
people, from whom all legitimate authority springs. There- 
fore, all power of government in this republic is vested 
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in the people in their collective capacity, the electorate. 
They collectively, acting through the medium of Consti- 
tutions, create such governmental agencies, endow them 
with such powers, and subject them to such limitations 
as in their wisdom will best promote the common good. 
With reference to the governmental agencies so created by 
them, the fundamental power to grant, the power to li- 
cense, and the power to reserve, exercisable by the people, 
are coequal. A limitation, a reservation, and a grant, ex- 
pressed in the terms of a Constitution, are equally the 
exercise of the sovereign power. Nor can these funda- 
mental principles be modified or in any manner controlled 
by the invocation by a state governmental agency of the 
doctrine of police power, if the power it seeks to exercise 
it has not in fact received, and is in any manner incon- 
sistent with the express terms of the state Constitution. 
For section 26 of our Bill of Rights, in clear and unmis- 
takable language, provides: “All powers not herein dele- 
gated, remain with the people.” 

Indeed, the so-called state police power is not an entity. 
Its actual essentials are not of recent origin. It is not a 
power mysteriously nebulous, a separate or a distinct 
manifestation of governmental authority. It is not superior 
to state Constitutions so that it may properly be said that, 
though an act of a governmental agency may be unconsti- 
tutional, still it may be justified under the police power, 
as though the same police power were a divinely mysterious 
governmental attribute of superior rank to the Constitu- 
tion itself. As a term of legal nomenclature, it appears 
that it was originally introduced by Chief Justice Marshall 
to identify a legal concept which was subsequently re- 
ferred to by the supreme court of the United States as no 
more nor less than the powers of government inherent 
in every sovereignty to the extent of its dominions,—the 
power to govern men and things. And so far as emer- 
gency by the exercise of police power authorizing what 
otherwise would be opposed to constitutional provisions, 
the answer of precedents is: “Emergency does not create 
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power. Emergency does not increase granted power or 
remove or diminish the restrictions imposed upon power 
granted or reserved. The Constitution was adopted.in a 
period of grave. emergency. Its grants of power to the 
federal government and its limitations of the power of the 
states were determined in the light of emergency and they 
are not altered by emergency.” Home Bldg. & Loan Ass’n 
v. Blaisdell, supra. 

Sections 13, 16, and 26, art. I of our Constitution, are 
definite limitations on the power of the legislature, and in- 
validate all legislative action that exceeds the limitation 
they define or impairs the exercise of the powers they de- 
clare. The true meaning of the text of these articles of 
our Bill of Rights remains as it was when they were 
adopted. 

The identical language (now appearing as sections 13 
and 16, art. I of our Constitution), in 1821, in the courts 
of Tennessee, invalidated the efforts of the legislature of 
that state attempting to impair the obligations of con- 
tracts previously made, by attaching thereto a two-year 
stay; and likewise, in 1834, in the same courts, it secured 
just protection of the rights of slaves to have justice ad- 
ministered without denial or delay, by striking down legis- 
lation designed to deny to them the remedy of open courts. 
Furthermore, in our own times, this same language was 
sustained by this court as requiring that justice be ad- 
ministered as provided by its terms (Burnham v. Bennison, 
supra) ; and as a guarantee to the wage earner of a prompt 
hearing in a court of competent jurisdiction with such 
recompense as his just rights entitled him (Rentschler v, 
Missouri P. R. Co., supra). 

Thus, these provisions (sections 18 and 16, art. I of 
the Nebraska Constitution), whose origin antedates the 
days of King John of England, still retain their original 
virility, and constitute present binding limitations on the 
exercise of governmental powers, legislative, executive or 
judicial, which “emergency’”’ may not impair, destroy or 
modify. 
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Therefore, the conclusion is inescapable that the Ne 
braska moratorium law, as amended in 1937 (a six-year 
act), contravenes the spirit-and express terms of sections 
18 and 16, art. I of our Constitution, and is wholly in- 
validated thereby. 

It follows that the trial court.erred in the judgment 
entered in the instant case, and such judgment is re- 
versed and the cause remanded for further proceedings in 
harmony with this opinion. 

REVERSED. 

PAINE, J., dissenting. 

As the opinion adopted by the majority of the court 
does not express my views, I am filing this dissent. 

I will state the facts of the case briefly. Smith borrowed 

$8,000 of the First Trust Company. of Lincoln on May 1, 
1929, at 6 per cent. interest. He finally paid off down to 
$3,000 of the principal, and the time was extended on the 
balance. Foreclosure proceedings were started February 
9, 1934, upon his failure to pay interest and taxes, and a 
decree was promptly entered on April 12, 1934, finding the 
amount due on the mortgage of $3,354.38, with interest at 
10 per cent. First the regular nine months’ stay was 
granted, and later a moratorium stay, which allows Smith 
to remain in possession of the. property upon the payment 
of $50 a month rent. There is in this case a large equity, 
for it is stipulated that the value of the mortgaged property 
is between $8,500 and $12,000. 

This case brings to this court the question whether the 
Nebraska moratorium. law is a valid law. The decision 
with which I do not agree is based on the finding that 
“the factual and legislative situation existing on the 16th 
day of February, 1937, and since continuing’ is insufficient 
to constitute a temporary emergency. 

This moratorium law, as found in Legislative Act No. 4, 
passed by the legislature of 1937, provided in section 1, 
in substance, that there is.an economic crisis, world-wide 
in extent; that Nebraska experienced an unexpected drouth, 
that part of the state suffered from insect pests; all of 
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which taken together resulted in a practical total loss of 
the 1936 crop, and threatened a collapse of real estate 
values in the state; that such a condition was dangerous 
to the general welfare and prosperity of the state of Ne- 
braska and its people. The act then provided in substance 
that, after a decree of foreclosure is rendered, if good 
cause is shown, the court may leave the owner in posses- 
sion, providing he pays a fair rental, income, or profit to 
the clerk of the district court for the mortgagee, and fur- 
ther providing for taxes, interest, and upkeep. It provides 
that this moratorium law expires at midnight March 1, 
1939. 

The decision which I do not support holds that this law 
contravenes the spirit and express terms of two sections 
of the Bill of Rights, to wit, sections 13 and 16, art. I of the 
Constitution. Section 13 reads: “All courts shall be open, 
and every person, for any injury done him in his lands, 
goods, person, or reputation, shall have a remedy by due 
course of law, and justice administered without denial or 
delay.” And section 16 reads: “No bill of attainder, ex 
post facto law, or law impairing. the obligation of con- 
tracts, or making any irrevocable grant of special priv- 
ileges or immunities shall be passed.” 

It may be frankly admitted that this moratorium law 
may cause a little delay before the owner can be deprived 
of the possession of his property. But, in some states, a 
stay of, 18 months, instead of nine months as in Nebraska, 
is allowed before confirmation of the foreclosure sale, 
and such longer delays have been upheld by the courts. 

When the question of the validity of such a moratorium 
law came before the United States supreme court in the 
famous Blaisdell case from Minnesota (290 U. S.. 398) 
Chief Justice Hughes, in writing the opinion, adopted by 
the court, upholding the right of the legislature of Min- 
nesota to enact a moratorium law similar to our Nebraska 
law, embodied in his opinion this statement: 

“But into all contracts, whether made between states and 
individuals, or between individuals only, there enter con- 
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ditions which arise not out of the literal terms of the con- 
tract itself; they are superinduced by the preexisting and 
higher authority of the laws of nature, of nations or of the 
community to which the parties belong; they are always 
presumed, and must be presumed, to be known and recog- 
nized by all, are binding upon all, and need never, there- 
fore, be carried into express stipulation, for this could add 
nothing to their force. Every contract is made in subordi- 
nation to them, and must yield to their control, as condi- 
tions inherent and paramount, wherever a necessity for 
their execution shall occur.” 

One of the conditions to which a contract must yield is 
that of a great emergency, sufficient to warrant the legis- 
lature in passing a special act for the general welfare of 
all the people, in which case the exact terms of a contract 
between individuals may be slightly modified. When this 
moratorium act was pending before our legislature, it is 
stated in the brief of the appellee that, “After it was re- 
ferred to the judiciary committee, public hearings were 
had before that committee on several occasions. At such 
hearings many prominent persons, interested on one side - 
or the other, appeared, and the measure was discussed 
pro and con and from every possible angle and view- 
point.” It was then decided by the Nebraska legislature 
that such an emergency existed as justified the legislature 
in passing this law. 

May we glance at the conditions generally, and especially 
in Nebraska as of a year ago, when the law was enacted, 
as well as conditions “since continuing.” 

The United States weather bureau published a report 
stating that not since 1930 has Nebraska received the 
normal average rainfall of 22.66 inches; that the average 
for 1986 was 14.42 inches, and for 19387 it was 17.76 
inches, and that one Nebraska station reported the lowest 
rainfall in 50 years. 

Dr. H. Clyde Filley, economist of the Nebraska College 
of Agriculture at Lincoln, recently gave out the statement: 
“The outlook today on the farms of Nebraska is the worst 
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it has been for a generation. Over more than one-half of 
the state there is practically no moisture in the subsoil 
within five or six feet of the surface. The exceptions to 
this are along the Missouri river, in the other river val- 
leys, in the irrigated districts and in a few counties in 
northeastern Nebraska. Last year there was only about 
one-third of a corn crop; on more than a third of the 
farms of Nebraska there are at this time no hogs at all, 
in fact there are the fewest hogs in Nebraska for many 
years. The majority of the farmers are finding it neces- 
sary to buy corn, or other concentrates, for there is prac- 
tically no reserve grain on the farms this year.” 

It is common knowledge that land values in Nebraska 
have shrunk enormously; that whole townships of grazing 
land in the cattle country have changed hands at prices of 
a dollar to three dollars an acre; that farms in tested irri- 
gation districts in the Platte valley have sold far below 
their cost. In a recent instance, the owner of a fine piece 
of irrigated beet land, with no improvements, had finally 
invested $210 an acre before the ditch bonds were paid off. 
She tried for two years to effect a sale by every means at 
hand, and finally sold the land on long-time payments, at 
low interest, for $75 an acre; and many such cases are 
known to all. 

As I set out on page 456 of my dissent in Steinacher v. 
Swanson, 131 Neb. 439, 268 N. W. 317, there was a total 
of 225,273 tracts of real estate advertised by the 93 county 
treasurers of Nebraska for public sale for the delinquent 
taxes, amounting to over $46,000,000 in the fall of 1935. 
The present tax situation is very much worse, for no out- 
side buyers can now be found except in isolated instances, 
and many Nebraska counties and cities are at the present 
time bringing blanket foreclosure suits to realize some- 
thing on such delinquent taxes. Has such a condition ever 
existed in Nebraska before? 

Nebraska is also greatly affected by general conditions 
because serious business declines are still under way, al- 
though there has already been a loss in the values of the 
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stocks listed on Wall street in the last eight months of 
more than thirty billion dollars, according to a leading 
financial journal. In a statement of J. J. Pelly, head of the 
Association of American Railroads, he declares that the 
railroads are in a critical financial condition, suffering 
reduced tonnage, declining revenues with rising wages, 
higher taxes, and increased costs of everything they have 
to buy. These facts make the future value of all railroad 
securities most uncertain. 

In the Business Bulletin of the Cleveland Trust Company 
for February 15, 1938, Colonel Leonard P. Ayers, the 
famous statistician, in referring to the present recession, 
which began in August, 1937, says: 

“The federal reserve index of the volume of industrial 
production dropped from 117 in August to 84 in December, 
or 33 points in four months. At the beginning of the 
great depression in 1929 and 1930 the same index moved 
downward for 13 months before it had lost 33 points, in- 
stead of doing it in four months as it did this time.” 

He then tells us that only three business declines in 
the last 100 years have been comparable to this abrupt 
depression, for this rapid decline has been exceeded but 
once, i. e., in the panic of 18938, and has only been ap- 
proached twice, which was in the panics of 1907 and 1920. 
He then positively states: “Business confidence has suf- 
fered a more rapid decline since last spring than in any 
recent previous period of similar duration.” 

Such well-established facts should not be overlooked by 
this court, and they prove that this present moratorium 
law of Nebraska which we are considering is justified 
when it takes effect at a time of such a rapid decline in 
business as to have been only equaled once in the last 100 
years, which amply supports the declaration of the legis- 
lature that this is such an emergency as warrants the enact- 
ment of this moratorium law. 

In Nebraska, as a result of numerous foreclosures, life 
insurance companies and trust companies, as well as the 
trust funds of estates and colleges, are all becoming loaded 
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up with farms taken in exchange for rea] estate mortgages, 
and which they are not prepared to profitably operate. 
In fact, in many cases they find the former owner is the 
best possible person to manage the farm they have taken 
over. Why is it declared to be violative of our Bill of 
Rights for the legislature to permit an extension of time 
before the mortgagee gets possession of the farm? For, 
as a rule, such a mortgagee does not want the farm itself, 
but only wants the money and interest due on the loan 
secured by the farm. 

The effect of economic and financial distress is wide- 
spread, and to show that Nebraska is not standing alone 
in seeking in this dire emergency to afford some slight 
relief by means of a legitimate moratorium law, I find that 
in 1934, in an article in 2 George Washington Law Review, 
487, it is said that by 1934 the following 25 states had 
enacted moratorium laws to meet the emergencies existing 
in the respective states: Arizona, Arkansas, California, 
Idaho, Illinois, Iowa, Kansas, Michigan, Minnesota, Mon- 
tana, Nebraska, New Hampshire, New Jersey, New York, 
North Carolina, North Dakota, Ohio, Oklahoma, Pennsy]l- 
vania, South Carolina, South Dakota,. Texas, Vermont, 
West Virginia, and Wisconsin. During the last four years 
many more states have been added to this list, and such 
moratorium laws have been repeatedly upheld by the de- 
cisions of courts of last resort. 

In entire disregard of the actual facts of the present 
widespread agricultural and financial distress, this mora- 
torium law is declared unconstitutional, on the ground 
that it is based upon an emergency, without the facts 
necessary to uphold it, and on the further ground that a 
vital mistake was made by the legislature in setting out 
the declaration upon which it is founded. In my humble 
opinion, the legislature of Nebraska was exceedingly care- 
ful to rather understate the actual conditions as they 
existed a year ago, which conditions have grown worse 
so rapidly that the present business decline has only been 
equaled once in the last 100 years; so, whatever may have 
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been thought of the unfortunate situation which existed 
four years ago and two years ago, the present financial 
and agricultural collapse is so much more intense as proves 
it now to be the great emergency which fully justifies the 
present moratorium law under the careful pronouncement 
of Chief Justice Hughes in the Blaisdell case. 

It is admitted by all who have studied the situation that 
business will not be good in Nebraska until we have at 
least one good crop, for Nebraska is primarily an agri- 
cultural state, and cannot have good times unless the 
farmers are prosperous. 

In 6 R. C. L. 97, sec. 98, it is said that all the presump- 
tions are in favor of the constitutionality of a statute, and 
if there is doubt it must be decided in favor of its validity, 
for each intendment is in favor of its constitutionality, 
unless the contrary is made to appear beyond a reasonable 
doubt. And in section 100: “It has been said that the courts 
should not conjure up theories to overturn and overthrow 
the solemn declarations of the legislative body.” 

In chapter 7, Cooley, Constitutional Limitations (6th 
ed.), 219, it is said: “Before proceeding to annul, by 
judicial sentence, what has been enacted by the law-making 
power, it should clearly appear that the act cannot be sup- 
ported by any reasonable intendment or allowable pre- 
sumption.” 

In the opinion of Judge Pound in People v. LaFetra, 230 
N. Y. 429, 130 N. E. 601, it is said: ‘Whether or not a 
public emergency existed was a question of fact, debated 
and debatable, which addressed itself primarily to the legis- 
lature. That it existed; promised not to be presently self- 
curative, and called for action, appeared from public docu- 
ments and from common knowledge and observation. If 
the law-making power on such evidence has determined 
the existence of the emergency and has, in the main, dealt 
with it in a manner permitted by the constitutional limi- 
tations upon legislative power, so far as same affect the 
class of landlords now challenging the statutes, the legis- 
lation should be upheld.” 
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Judge Pound also held in the same case: “Emergency 
laws in time of peace are uncommon but not unknown. 
Wholesale disaster, financial panic, the aftermath of war, 
* * * earthquake, pestilence, famine and fire, a combina- 
tion of men or the force of circumstances may, as the 
alternative of confusion or chaos, demand the enactment 
of laws that would be thought arbitrary under normal 
conditions. * * * Although emergency cannot become the 
source of power, and although the Constitution cannot be 
suspended in any complication of peace or war, * * * an 
emergency may afford a reason for putting forth a latent 
governmental power already enjoyed but not previously . 
exercised.” 

These statements were made by Judge Pound in holding 
constitutional a statute suspending for two years in the 
city of New York possessory remedies to regain possession 
of real property. 

“In construing an act of the general assembly, Sucu a 
construction will be placed upon it as will tend to advance 
the beneficial purposes manifestly within the contempla- 
tion of the general assembly at the time of its passage; 
and courts will hesitate to place such a construction upon 
its terms as will lead to manifestly absurd consequences, 
and impute to the general assembly total ignorance of the 
subject with which it undertook to deal.” Brewster v. 
Wooldridge, 100 Ga. 305, 28 S. E. 48, cited in 2 Lewis’ 
Sutherland, Statutory Construction, 913, sec. 490. 

This court has afforded relief to the owners of Nebraska 
mortgages in almost every instance when it was proved 
that the value of the land was less than the amount of the 
mortgage debt standing against it. Clark v. Hass, 129 Neb. 
112, 260 N. W. 792; First Trust Co. v. Stenger, 180 Neb. 
750, 266 N. W. 642; Srajghans v. Mares, 180 Neb. 924, 267 
N. W. 82; State Life Ins. Co. v. Heffner, 181 Neb. 700, 269 
N. W. 629; Keller v. Griffith, 132 Neb. 393, 272 N. W. 2038; 
as well as many others. 

In a case brought by this same appellant, it was said 
such postponement by a moratorium was not intended to 
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enable the debtor to realize some speculative value out of 
the real estate or to delay indefinitely the day of reckon- 
ing. First Trust Co. v. Airdale Ranch & Cattle Co., 131 
Neb. 475, 268 N. W. 362. It would follow that one who 
has simply purchased an equity of redemption would be 
denied any delay under moratorium, and the mortgagee 
would promptly receive his confirmation. 

Even in a case after a moratorium had been granted, 
and it was found that the mortgage debt amounted to 
$160,446.39 and the real estate had only a value of $100,000, 
it was held by this court that moratorium stays are at all 
times under the contro] of the court, and may be reex- 
amined, and, upon good cause being shown, may be modi- 
fied or vacated. Security Mutual Life Ins. Co. v. Herpol- 
sheimer Bldg. Co., 182 Neb. 149, 271 N. W. 348. 

The holdings of this court have in the past been uniform 
that a moratorium stay is not granted to every one as a 
matter of right, but is only available to those who can 
show an equity in their land, as was recognized by Judge 
Donohoe, of the United States district court for Nebraska, 
in Union Central Life Ins. Co. v. Hoffman, 18 Fed. Supp. 
830, in which he added: “This is a matter, not of private 
concern, but of great public interest.” And further said: 
“The mortgagor is familiar with the property, and pre- 
sumably vitally interested in preserving ownership there- 
of and ready to exert himself to the uttermost to that end.” 

The First Trust Company might have been delayed 
for a few months by this moratorium stay if it had not 
been held invalid, but its decree is for $3,354.38, drawing 
10 per cent. interest, with $50 a month rent in the mean- 
time, and it is stipulated that its security in this case is 
worth from $8,500 to $12,000. I fail to see how appellant 
could have been injured in any way by abiding by the law 
passed by the legislature. 

The right of a state to exercise its power to give tempo- 
rary relief, when urgent public distress has been brought 
about by six years of drouths, insect pests, and economic 
and financial depression, is not, in the opinion of many 
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state and federal judges, such an abuse of the power of 
sovereignty ‘that a carefully considered moratorium law, 
of the same general character as enacted by many other 
states from the Atlantic to the Pacific, should be struck 
down by the court as an unwarranted act of the legisla- 
ture. 

In my opinion, this moratorium law was proper emer- 
gency legislation, fully justified by the conditions set out, 
and it has prevented, up to this time, widespread evictions 
of distressed farmers and homeowners, who have in many 
cases by this beneficial law been able to save their homes, 
as the legislature wisely provided. 

CARTER, J., concurring separately. 

I concur fully with the majority opinion in this case, 
but, in view of the contents of the dissenting opinion 
subsequently filed, I deem it necessary to express my views 
with reference thereto. 

The question involved in this case is whether the Ne- 
braska moratorium law of 1937 is repugnant to section 
16, art. I of the Constitution of this state, providing that 
“no bill of attainder, ex post facto law, or law impairing 
the obligation of contracts, or making any irrevocable 
grant of special privileges or immunities shall be passed.” 

The provision of the Constitution that no law impairing 
the obligation of contracts shall be passed does not admit 
of more than one interpretation. If this provision meant, 
at the time it was adopted, that the terms of a contract 
for the payment of money could not be altered by a state 
statute for the relief of unfortunate debtors by postponing 
payment or enforcement during an economic or financial 
emergency, obviously it means the same now. The ma- 
jority opinion in this case demonstrates that it was the 
intent of the people of this state when they adopted their 
Constitution, and continuing up to the present time, to 
prohibit the passage of such a law. They did not say that 
such legislation was prohibited except in case of dire stress 
and extreme emergency. The passage of such a law was 
prohibited by the supreme law of this state under all con- 
ditions and under all circumstances. : 
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The language of the provision is plain and concise. The 
writer of the dissenting opinion says that courts, in con- 
struing a statute, “will hesitate to place such a construc- 
tion upon its terms as will lead to manifestly absurd con- 
sequences, and impute to the general assembly total 
ignorance of the subject with which it undertook to deal.” 
I have no fault to find with this statement of the law, 
but, in applying the same rule to the constitutional pro- 
vision under consideration, I say that we as a court can- 
not impute to the people of this state total ignorance of 
the subject with which they were dealing when they in- 
cluded this clause in the Constitution, especially when it 
was included with full knowledge of the interpretation 
that had been placed upon it by many courts at that time. 

In the famous case of Ex parte Milligan, 4 Wall. (U. S.) 
2, Mr. Justice Davis ably stated the law, in a case in which 
it was argued that a grave emergency, the Civil War, 
gave rise to the exercise of power to deprive a citizen 
charged with crime of a right to a jury trial, in the fol- 
lowing words: “Time has proved the discernment of our 
ancestors; for even these provisions, expressed in such 
plain English words, that it would seem the ingenuity of 
man could not evade them, are now, after the lapse of 
more than seventy years, sought to be avoided. Those 
great and good men foresaw that troublous times would 
arise, when rulers and people would become restive under 
restraint, and seek by sharp and decisive measures to 
accomplish ends deemed just and proper; and that the 
principles of constitutional liberty would be in peril, unless 
established by irrepealable law. The history of the world 
had taught them that what was done in the past might be 
attempted in the future. The Constitution of the United 
States is a law for rulers and people, equally in war and 
in peace, and covers with the shield of its protection all 
classes of men, at al] times, and under all circumstances. 
No doctrine, involving more pernicious consequences, was 
ever invented by the wit of man than that any of its pro- 
visions can be suspended during any of the great exigen- 
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cies of government. Such a doctrine leads directly to 
anarchy or despotism, but the theory of necessity on which 
it is based is false; for the government, within the Con- 
stitution, has all the powers granted to it, which are neces- 
sary to preserve its existence; as has been happily proved 
by the result of the great effort to throw off its just au- 
thority.” 

In Dred Scott v. Sandford, 19 How. (U. 8S.) 393, Chief 
Justice Taney said that, while the Constitution remains 
unaltered, it must be construed now as it was understood 
at the time of its adoption; that it is not only the same 
in words but the same in meaning, “and as long as it con- 
tinues to exist in its present form, it speaks not only in 
the same words, but with the same meaning and intent 
with which it spoke when it came from the hands of its 
framers, and was voted on and adopted by the people of 
the United States. Any other rule of construction would 
abrogate the judicial character of this court, and make it 
the mere reflex of the popular opinion or passion of the 
day.” (Italics ours.) 

In the case of People v. Blodgett, 18 Mich. 127, the court 
said: ; 

“But it may easily happen that specific provisions may, 
in unforeseen emergencies, turn out to have been inex- 
pedient. This does not make these provisions any less 
binding. Constitutions cannot be changed by events alone. 
They remain binding as the acts of the people in their 
sovereign capacity, as the framers of government, until 
they are amended or abrogated by the action prescribed 
by the authority which created them. It is not competent 
for any department of the government to change a Con- 
stitution, or declare it changed, simply because it appears 
ill adapted to a new state of things. * * * 

“Restrictions have, it is true, been found more likely 
than grants to be unsuited to unforeseen circumstances. 
* * * But, where evils arise from the application of such 
regulations, their force cannot be denied or evaded; and 
the remedy consists in repeal or amendment, and not in 
false constructions.” 
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In Steinacher v. Swanson, 131 Neb. 489, 268 N. W. 317, 
we quoted with approval the following language from the 
case of State v. Fischl, 94 Mont. 92, 20 Pac. (2d) 1057: 
“It must be remembered that the provisions of the Consti- 
tution are mandatory and prohibitory unless otherwise ex- 
pressed, and these provisions read the same whether in 
fair weather or in foul. The proposition that an emergency 
justifies a removal of constitutional safeguards is an 
egregious fallacy. A safeguard once let down inevitably 
must lead to mischief. If one be let down, why not an- 
other? ‘And many an error, by the same example, will 
rush into the state.’ Our duty is clear. Each of us upon 
assuming office took an oath ‘to support, protect, and de- 
fend the Constitution of the state of Montana,’ and from 
this obligation we shall not shrink.” 

If we arbitrarily disregard the constitutional provision 
prohibiting the passage of a law impairing the obligation 
of contracts, on the ground that an emergency exists, or 
for any other reason, what will we do when the freedom 
of the press is interfered with by legislative enactment? 
What will the result then be when free speech, freedom 
of religion, the right to trial by jury, and our other con- 
stitutional guaranties are interfered with? Will it be a 
sufficient answer to say that such interference is justified 
because the legislature in its wisdom has declared that an 
emergency exists? Such an argument is not only unsound 
from a legal standpoint, but it rocks the very foundation 
of our constitutional form of government. 

The writer of the dissenting opinion bases his whole 
contention on the theory that an emergency exists. He 
frankly concedes that the contract in question was impaired, 
but that emergent conditions justify constitutional vio- 
lation. As has been many times said, “Emergency does 
not create power, but it may authorize the use of power.” 
. But how can it authorize the use of power that is plainly 
and clearly prohibited by constitutional provision? There 
can be but one answer unless we assume that there is an 
inherent power in government that transcends all consti- 


VoL. 134] JANUARY TERM, (1938 129 
First Trust Co. v. Smith 


tutional authority. And if such power exists, why should 
we have a Constitution? If a declaration and proof of an 
emergency can break the restraining chains of the Con- 
stitution, why have a Constitution? If the government 
created by the sovereign people may become superior to 
its creators, our hopes of a free constitutional government 
rest only upon the natural restraints of the persons whom 
we invest with authority. ; 

The writer of the dissenting opinion devotes much space 
in showing that our economic and financial condition is 
very bad and that it constitutes a grave emergency. I 
fully agree that our economic and financial situation is 
for all practical purposes as bad as it has been outlined. 
But such a situation is not limited in effect to mortgagors 
who mortgaged their lands prior to March 1, 1934. What 
of those persons who have mortgaged their properties since 
that date and who are entitled to no relief under this act? 
The conditions noted are so far reaching as. to affect mort- 
gagees as well as mortgagors. Why should frugal persons 
who have saved and invested in farm mortgages expecting 
to live off the income in their declining years be required 
to suffer in order that a mortgagor who has breached his 
contract may have a respite? Why should those persons 
who have purchased bonds secured by real estate suffer 
additional hardships in order that one who has violated 
his contract to pay a just debt should retain both the bor- 
rowed money and the security? What rule of fairness re- 
quires those dependent upon the income from farm mort- 
gages, including widows, orphans, beneficiaries of trusts 
and wards of guardians, to give up, not only their income, 
but the principal as well, in order that a mortgagor may 
have additional time to save an investment that did not 
prove to be sound? I fully agree that mortgagors have 
suffered by conditions as they now exist, but I fail to find 
any rule of law or reason advanced in the dissenting opinion 
that warrants protection to one class at the expense of 
all the others affected thereby. 

I necessarily conclude that the prohibition against the 
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impairment of contracts by the legislature is so clear that 
it is only by an unwarranted judicial distortion of its plain 
provisions that the moratory law could be upheld. The 
meaning of the constitutional provision is so clear that 
it is not subject to construction. The idea that an existing 
emergency could change its meaning is clearly disproved 
by a reading of the simple language contained in the pro- 
vision itself. The holdings of our court in the past have 
been consistent with the majority opinion. 


MINNIE M. KNOCHE, ADMINISTRATRIX, APPELLEE, V. PEASE 
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1. Evidence. Ordinarily, the speed of a motor vehicle is not a 
matter of exclusive expert knowledge and skill and any one with 
a knowledge of time and distance, and an opportunity to formu- 
late the basis for an opinion, is a competent witness to give an 
estimate. 

2. Appeal. Where it appears that a witness had no opportunity 
to formulate a basis for an opinion as to the speed of a motor 
vehicle, it is error to permit him to give an estimate. 

“Where a question of fact that is material to the 
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there is no evidence to support a finding, it constitutes preju- 
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JJ., and YEAGER, District Judge. 


CARTER, J. 
This action was brought by Minnie M. Knoche, special 


VoL. 134] JANUARY TERM, 1938 131 
Knoche v. Pease Grain & Seed Co. 


administratrix of the estate of John Henry Knoche, de- 
ceased, to recover damages for the death of John Henry 
Knoche alleged to have been caused by the negligence of 
the driver of a truck belonging to the defendant. The 
verdict of the jury was for plaintiff in the sum of $5,000. 
The trial court required a remittitur of $1,000 with which 
plaintiff complied. Judgment was thereupon entered for 
$4,000. Defendant’s motion for a new trial was over- 
ruled and from this order an appeal is taken. Plaintiff 
filed a cross-appeal claiming that the trial court erroneous- 
ly required the remittitur and praying that this court 
sustain the verdict for the full $5,000. 

The evidence discloses that the deceased was traveling 
west on Court street in the city of Beatrice and at the 
intersection of Court and Bluff streets made a left turn 
to the south apparently with the intent of proceeding south 
on Bluff street. The truck, belonging to the Pease Grain 
& Seed Company, was traveling east on Court street. 
At the intersection in question, the car and truck collided, 
causing the death of John Henry Knoche, the driver of the 
car. 

Plaintiff contends that the driver of the truck failed to 
keep a proper lookout, that he failed to yield the right of 
way to the deceased, that defendant failed to have suffi- 
cient brakes upon its truck, that the truck was driven at 
an excessive rate of speed, and that it was not equipped 
with booster brakes as required by statute. The defendant 
claims that the deceased failed to signal his intention to 
make a left turn, that he angled across or cut the corner 
of the intersection contrary to law, and that he entered 
the intersection at a time when the truck was proceeding 
through it. 

The plaintiff called as a witness one Arthur Engler who 
testified that he was standing near a window in a filling 
station located on the southwest corner of the intersection 
and that, upon hearing the crash resulting from the col- 
lision, he looked up and saw what happened from then on. 
He testified that he did not see the truck before the col- 
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lision occurred. This witness was permitted to testify over 
objection that in his opinion the defendant’s truck was 
traveling “right at 40 to 45 miles an hour” when it came 
into the intersection. Subsequently this witness testified 
that he considered how the truck pushed the car around, 
the fact that the truck proceeded on and broke off a tele- 
phone pole, and the tracks made by the truck, in determin- 
ing its rate of speed. He testified that the truck traveled 
12 or 18 feet during the time he saw it and that “it was 
just a flash like that and he was right under that pole.” 
Plaintiff produced no other evidence of excessive speed 
except that which the circumstances surrounding the acci- 
dent disclosed. The truck driver testified that he was not 
driving over 20 miles an hour. The question of excessive 
speed of the truck was submitted to the jury. The evidence 
that the truck was traveling 40 to 45 miles an hour was 
improperly admitted. In Bergendahl v. Rabeler, 133 Neb. 
699, 276 N. W. 673, we said: “This court has held that the 
speed of an automobile is not a matter of exclusive expert 
knowledge or skill and that any one with a knowledge 
of time and distance is a competent witness to give an 
estimate. Patterson v. Kerr, 127 Neb. 73, 254 N. W. 704; 
Serratore v. Miller, 130 Neb. 908, 267 N. W. 159. But it is 
very evident from the record that these witnesses had no 
reasonable time, means, distance or opportunity to formu- 
late a basis for an opinion as to the speed of defendant’s 
car.” The plaintiff claims that the testimony of the witness 
as to what happened after the collision was sufficient to 
provide the foundation for his testimony. Testimony based 
on these facts would be a mere conclusion of fact and an 
attempt to impinge upon the province of the-jury. The 
question of the speed of the truck is one of the important 
issues in the case. The only evidence of excessive speed, 
other than a conclusion which might be drawn from the 
circumstances surrounding the accident, is that of the wit- 
ness Engler. We are obliged to hold that this evidence was 
prejudicial to the rights of the defendant and constituted 
reversible error. 
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The trial court also instructed the jury with reference 
to the use of defective brakes when as a matter of fact 
there was no evidence by any one that the brakes on either 
the truck or the automobile were defective. We have re- 
peatedly held: “Where a question of fact that is material 
to the case is submitted to the jury by the trial court, 
upon which there is no evidence to support a finding, it 
constitutes prejudicial error.” Roseland v. Chicago, M., St. 
P. & P. R. Co., 180 Neb. 637, 265 N. W. 882. See, also, 
. Mannion v. Talboy, 76 Neb. 570, 107 N. W. 750; Tighe v. 
Interstate Transit Lines, 180 Neb. 5, 263 N. W. 483. 

The record shows that the gross weight of the truck 
and its load exceeded 12,000 pounds. It further shows that 
the truck was not equipped with ‘power brakes, auxiliary 
brakes, or some standard booster brake equipment,” as 
required by section 39-11,106, Comp. St. Supp. 1935. The 
trial court properly instructed the jury on this point, but 
the contention that the failure of the defendant to comply 
with this section of the statute justified the giving of the - 
instruction complained of relative to defective brakes is 
without merit. 

We have come to the conclusion that the trial court erred 
in the respects noted and that, under the circumstances of 
this case, the rights of the defendant were prejudiced 
thereby. The judgment of the trial court is therefore re- 
versed and the cause is remanded for a new trial in ac- 
cordance with the rules of law set forth in this opinion. 

REVERSED. 

PAINE, J., dissenting. 

This decision holds that the admission of the evidence of 
Engler as to the speed of the truck was prejudicial, and 
the judgment is reversed. 

The point involved is one which will come up frequent- 
ly, and in my opinion is not free from doubt. 

There are any number of decisions that, in considering 
the speed of an automobile and the competency of a wit- 
ness to testify thereto, permit one to take into considera- 
tion skid marks and circumstances portraying the physi- 
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cal facts immediately after the accident, and a person see- 
ing the crash, basing his opinion on all of the conditions 
and circumstances as he saw them, and virtually following 
through the accident, should be permitted to testify. 

“The question as to the opportunity of a witness to 
judge, under the particular circumstances, the speed of 
an automobile, has been held, as a general rule, to go to 
the weight of his testimony rather than to its admissibility.” 
5 Am. Jur. 860, sec. 651. 

“Statements based upon observation of witnesses who 
saw the progress of the car do not constitute the sole 
medium of proof upon this point. Various factors, such 
as skid marks, distance traveled after impact, force of . 
impact, etc., are pertinent in arriving at an estimate of 
the rate of speed of an automobile.” 5 Am. Jur. 850, sec. 
630. 

“Tt is clear that one who has had experience with ob- 
jects moving at speed, as an experienced railroad engineer, 
. or one who has operated an automobile for some time and 
observed the speedometer, may testify as to the speed of 
an automobile, and the opinion may be based on the dis- 
tance it skidded.” Babbitt, Motor Vehicle Law (4th ed.) 
1670, sec. 2306. 

“It is not essential to establish the negligence of a 
motorist, who has injured a traveler in the operation of 
his machine, that eyewitnesses of the accident be pro- 
duced. Circumstantial evidence may constitute adequate 
proof of negligence.” 10 Blashfield, Cyclopedia of Auto- 
mobile Law and Practice (Perm. ed.) 152, sec. 6555. 

“Tt has been held that a witness will not be permitted to 
give his opinion of the speed of an automobile upon a 
particular occasion, where he was not an observer, and 
the only information he has on which to base his estimate 
is the track of the machine on the pavement. On the con- 
trary, such evidence has been held to be proper. The dis- 
tance which a certain car has skidded in the attempt to 
stop it should furnish some basis for the opinion of an 
expert, and skid marks may be considered by the jury 
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on the question of speed.” 15-16 Huddy, Cyclopedia of 
Automobile Law (9th ed.) 347, sec. 180. 

We find the case of Lewis v. Miller, 119 Neb. 765, 230 
N. W. 769, in which it was held: “A witness who has 
shown himself qualified to give an opinion as to the speed 
of a moving automobile may express an opinion as to the 
speed a car is moving, although the same be coming di- 
rectly toward him, such fact not affecting the competency 
of his testimony but rather the weight to be given the 
same.” 

Our court in the case of Showers v. Jones Co., 126 Neb. 
604, 253 N. W. 902, held: “Where the rate of speed of an 
automobile is the question, the time and place with refer- 
ence to the scene of the accident as of which evidence is 
admissible rests largely in the discretion of the court, and, 
unless abused, its ruling will not constitute reversible 
error.” 

In the case of Patterson v. Kerr, 127 Neb. 78, 254 N. W. - 
704, our court, in considering the proposition of speed, 
stated: “The defendant was competent to testify as to the 
speed of the car. ‘A witness who sees a moving car, and 
. possesses a knowledge of time and distance, is competent 
to express an opinion as to the rate of speed.’ ” 

In the discussion upon this proposition in the same 
case, the court cites and quotes the case of Owens v. Iowa 
County, reported in 186 Ia. 408, 169 N. W. 388, wherein it 
was held: “Testimony of one, several hundred yards direct- 
ly in front of an automobile in the nighttime, as to the 
speed thereof, might be of little value, but should not be 
excluded on that account.” (169 N. W. 388.) 

When an independent observer of a moving object ex- 
presses an opinion as to speed, the testimony is received 
and appraised according to the means of the observer and 
the standards he has. Coffee v. Omaha & C. B. Street R. 
Co., 79 Neb. 286, 112 N. W. 589. 

Arthur Engler operated a filling station at the south- 
west corner of the intersection where the collision oc- 
curred. He was standing at his cash register, heard the 
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crash, instantly looked out of the window, saw the cloud 
of dust, and saw the truck continue east, taking the auto- 
mobile with it. The truck dropped the car off, and kept 
going around 50 to 55 feet from where the collision oc- 
eurred. “Q. When you saw this Ford 8 truck going into 
that intersection, do you know about how fast that truck 
was traveling? A. I do. Q. What is that opinion? A. I 
would judge right at 40 to 45 miles an hour.” He testifies 
that there was a telephone pole at the southeast corner of 
the street on the south side, and that he saw the truck as it 
shattered the base of the pole and left it swinging back 
and forth; that after the truck broke off the telephone 
pole, which was 8 to 10 inches through, it continued on 
east in its course about 88 feet before it came to a stop. 

If a close observer watches a heavy truck pushing a 
lighter car along for some distance, then it veers off and 
cuts off a heavy telephone pole, and then he sees it con- 
. tinue 38 feet after doing that until it can be brought to a 
stop, he has observed sufficient of the speed, power, and 
momentum of such truck to be able to give the jury a 
positive idea of the speed of the truck just before the 
crash as it came into the intersection. It would be physi- . 
cally impossible for a car moving at 5, 10, 20, or 30 miles 
an hour to do the things which this witness saw the car 
do, and from the physical facts which he observed, and 
from his experience with cars and judging speed, it does 
not appear to me that it was prejudicially erroneous for 
him to give his estimate of the speed of the car just before 
the crash. 

But, assuming that the witness Engler could not testify 
to the speed, yet the undisputed evidence is that Knoche 
was in the intersection first, had made his turn to the 
left, and was proceeding in the direction in which he had 
a perfect right to go, and which right the law gave him. 
The defendant had, under. the circumstances, no business 
in the intersection at that time and under the conditions. 
It would make no difference about the brakes, or the 
speed, or anything else in this connection. He just did 
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not have a right to be there under the law, and certainly 
the only question would be the amount of damage, if any, 
that the widow of this blacksmith, killed by this truck, 
would be entitled to recover. This apvarently is all there 
is to the lawsuit: The rights of the respective parties in 
the intersection. Defendant’s own witness placed Knoche 
there, stated he gave the signal, and there is no evidence 
to the contrary. In my opinion, the judgment should have 
been affirmed. 


S. J. LEON, APPELLEE, V. KITCHEN BROTHERS HOTEL CoMm- 
PANY, APPELLANT. 
277 N. W. 823 


FILED FEBRUARY 22, 1938. No. 30144. 


1. Judgment. During the trial of a case, the court overruled a 
motion for directed verdict for plaintiff and submitted case to 
jury. Jury returned verdict for defendant. Plaintiff filed mo- 
tion for judgment notwithstanding verdict. Court at same term 
.sustained motion in part and entered judgment for plaintiff 
for a portion of amount claimed. Held, that the trial court had 
jurisdiction to vacate, set aside, amend or correct any judg- 
ment or orders made by it at the same term. 

2. Evidence. Justice does not require a court or jury to accept as 
absolute verity any statement of a witness not contradicted by 
direct testimony. Circumstantial evidence is equally competent 
with direct testimony; their relative convincing powers as 
against each other are for the jury’s determination. 

3. Innkeepers: “GuEST.” Plaintiff. and his wife, prior to the 
alleged loss from his room, had lived at defendant’s hotel for 
nearly two years, under agreement whereby he was given a 
monthly rate, received a bill every week with percentages 
figured according to the days, and paid the bill weekly; it all 
figuring up at end of the month to the agreed monthly rental. 
He registered at hotel; was assigned rooms; was furnished the 
same service and accommodations as transient patrons of hotel. 
He had no other home or domicile and was not a traveler; but 
so far as actual relationship between plaintiff and management 
of the hotel ‘was concerned, it was identical with that existing 
between the hotel management and temporary,. guests, except 
that he was charged, and _ paid, as above specified. Held, that 
the plaintiff and his wife were “guests” within the meaning 
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of section 41-118, Comp. St. Supp. 1935, and section 41-119, 
Comp. St. 1929, with rights and liabilities governed thereby. 
BURDEN OF PRooF. Where hotel company claims the 
benefit of a statute altering its common-law liability, the burden 
is on it to show compliance with the provisions of such statute 
on its part. 

LIABILITY TO GuEST. A platinum wrist watch is 
neither an article of “jewelry,” nor an article of “personal 
ornament,” within section 41-118, Comp. St. Supp. 1935, 
exempting operators of hotels who have provided metal safe 
fit for custody of money, jewelry, personal ornaments, etc., 
and who keep suitable locks on sleeping rooms, and a copy of 
law posted in ten places in hotel, from liability for loss of the 
guest’s property specified therein, where guest does not offer to 
deliver it for custody in such metal safe. 

: A lady’s Tiffany diamond ring and a lady’s 
14-carat Tiffany wedding ring band are articles of “jewelry” 
and “personal ornament,” and held to be within the provisions 
of said section 41-118, Comp. St. Supp. 1935, requiring that 
they be delivered to keeper of hotel for custody in metal safe, 
regardless of specific use to which rings may be avaiable and 
adapted, or the occasion which may have brought them into 
possession of owner, or the fact that they may be part of 
owner’s ordinary wearing apparel. 

In a case involving said section 41-118, 
Comp. St. Supp. 1935, if a proprietor of a hotel has complied 
with the requirements on his part by furnishing metal safe, 
suitable locks, and posting notices, a guest’s failure to deliver 
money, claimed to have been lost from his room, to keeper 
of hotel for custody in metal safe, held, to relieve the proprietor 
of the hotel of liability therefor, notwithstanding the amount 
of money, considering guest’s financial standing, his business 
connections and requirements of hotel life, may have been a 
reasonable sum for the guest to carry on his person or retain 
in mee room. 


Section 41-118, Comp. St. Supp. 1935, pro- 
vides: “Provided, however, that the proprietor of such business 
place, shall not be obliged to receive from any one guest for 
deposit in such safe or vault, any property hereinbefore de- 
scribed, exceeding a total value of $300, and shall not be iiable 
for the value of any such property in excess of $300, whether 
receipted for or not.” Held, that such proviso limits the lia- 
bility of the proprietor of the hotel for all property lost by 
guest to the sum of $300, in the absence of pleading and proof 
of actual negligence; and, further, that by its terms, it ap- 
plies to all property whether receipted for or not. 
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APPEAL from the district court for Douglas county: 
ARTHUR C. THOMSEN, JUDGE. Reversed. 


Finlayson, Burke & McKie, for appellant. 
Leon & White and Louis E. Lipp, contra. 


Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ., and ELDRED, District Judge. 


ELDRED, District Judge. 

This action was instituted by S. J. Leon, appellee and 
cross-appellant, herein referred to as plaintiff, against 
Kitchen Brothers Hotel Company, a corporation, appellant 
and cross-appellee, herein referred to as defendant, to 
recover the value of personal property alleged to have been 
lost in the Paxton Hotel in Omaha while the plaintiff and 
his wife were living at said hotel. The petition alleges 
that about July 22, 1935, plaintiff and his wife were 
guests at defendant’s Hotel Paxton, occupying rooms 1021- 
1024, As a first cause of action it is alleged that plaintiff’s 
wife had on her person, as a part of her ordinary wearing 
apparel and wearing outfit, one lady’s Tiffany diamond 
ring of the value of $498.50, one lady’s 14carat Tiffany 
wedding ring band of the value of $10, and one lady’s 
platinum diamond wrist watch of the value of $285; that 
on said date when retiring for the night she removed said 
articles from her person and placed the same in her purse 
on a dresser in a sleeping room constituting a part of 
rooms 1021-1024; and that said articles were missing when 
she awoke the following morning. Plaintiff alleges that 
his wife assigned her claim for the loss of said property 
to him. In the second cause of action plaintiff alleges that 
he removed $60 from his person on retiring on said date, 
and placed the same upon the dresser in said sleeping 
room; and that said money was missing the next morning. 
As applicable to both causes of action, it is alleged that 
there were no suitable locks or bolts on the doors of the 
sleeping rooms used by plaintiff and his wife; and that 
keys were available to numerous persons other than plain- 
tiff and his wife, contrary to their wishes and without 
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their consent, and that defendant knew, or should have 
known, of said facts. 

The answer of the defendant admits it operated the 
Paxton Hotel, and alleges that as a hotel keeper it com- 
plied with the provisions of the statutes of Nebraska with 
reference thereto. It also alleges that plaintiff and his 
wife failed to deliver said articles to the defendant for 
safe-keeping ; and further denies that plaintiff and his wife 
were guests, but alleges that they were tenants and 
lessees, leasing the premises occupied by them from month 
to month on a monthly rental basis, and denies generally 
all other allegations. The reply was general denial. 

On trial to jury, after the taking of evidence had been 
completed, plaintiff moved the court that the jury be in- 
structed to return a verdict in his favor in the amount of 
$840, which motion was overruled and case submitted to 
the jury. Verdict was returned for defendant. Plaintiff 
thereupon moved for judgment in the sum of $840, not- 
withstanding verdict of the jury. Motion was sustained 
in part, and the court found the plaintiff entitled to re- 
cover from defendant for the following items: Wrist 
watch, $285, wedding ring, $10, and cash, $60, total $355, 
for which judgment was rendered. Motions of both plain- 
tiff and defendant for a new trial were overruled. De- 
fendant has appealed. Plaintiff has filed cross-appeal. 

The first proposition urged by defendant is: that judg- 
ment notwithstanding the verdict may be rendered only 
when statements in the pleadings, without the introduction 
of evidence, require a judgment in favor of one of the 
parties. Section 20-1315, Comp. St. 1929, and a number 
of decisions of this court are cited in support of this 
contention. But this case comes within the exception to 
this general rule announced in Netusil v. Novak, 120 Neb. 
751, 235 N. W. 335, where it is said: 

“During the trial of a case, the court overruled a motion 
to direct a verdict for defendant and submitted the case 
to the jury. The jury returned a verdict for plaintiff and 
judgment was entered thereon. A motion for new trial 


Vou. 134] JANUARY TERM, 1938 141 
Leon v. Kitchen Bros. Hotel Co. 


was filed and argued, whereupon, at the same term, the 
court, on its own motion, set aside the verdict of the jury 
and the judgment and dismissed the action. Held, that the 
trial court had the right and power to vacate, set aside, 
amend or correct any judgments or orders made by it at 
the same term.” 
Defendant urges that an issue for the jury was pre- 
sented on question of loss of property. While the plaintiff 
seeks to apply the rule that, when an allegation is sup- 
ported by competent testimony, which is uncontroverted 
and uncontradicted, it is error to submit the same to the 
jury as a question for their determination. The rule urged 
by plaintiff is to be followed when the facts justify its ap- 
plication. However, direct testimony may be controverted 
by circumstantial evidence. The administration of justice 
does not require the establishment of a rule which would 
compel the court or jury to accept as absolute verity every 
statement of witness not contradicted by direct evidence. In 
this case the plaintiff was the only witness who testified as 
to the loss. There was no contradiction of his testimony by 
direct evidence. Under the nature of the case, the evidence 
as to any loss was wholly within the knowledge of the plain- 
tiff (and his wife, who did not testify), and of such a nature 
that direct contradictory evidence could not ordinarily be 
found or presented; but, there were circumstances in evi- 
dence which the jury, as triers of the facts, were entitled to 
consider in arriving at their verdict. It appears from the 
bill of exceptions that plaintiff and his wife and som 
occupied a suite of three rooms; the hallway was on the 
west of these rooms; the living room on the south end of 
the suite; plaintiff’s bedroom immediately north of living 
room; son’s room north of plaintiff’s bedroom. Between 
plaintiff’s bedroom and living room there were no locks or 
bolts upon the door. Plaintiff testified he returned to the 
apartment about 11:30 at night; entered through room 
1024, the living room; turned the two inside bolts:so as 
to fasten the door; before retiring checked bolts on that 
door again; also checked bolts on door into son’s bedroom 
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and found both doors bolted by both bolts on each door. 
Son’s room was vacant that night, son being out of the city. 
Only two doors led to the corridor from this suite of rooms, 
one from living room and one from son’s room. The 
lower lock was one that the key would open from the out- 
side, the regular Yale lock. The middle lock was a turn 
bolt that would turn from the inside. The third, the top 
lock, was what they call the night bolt, a bolt you turn 
from the inside, but did not go through the door, and 
could not be reached from the outside at all. There were 
no transoms over the doors. Rooms on tenth floor; no 
access from the street. Windows had usual fastenings. In 
morning both bolts on both doors turned so doors could 
open. Wife had put rings in small coin purse in pocket 
in large purse that opened with a snap. On dresser where 
purse and money were left were some rather fragile per- 
fume bottles. They were in the center of the dresser; 
the money was on one side and the purse on the other. 
Heard no disturbance during the night. Witness and wife 
were sleeping in this room. No light came on in the room. 
Before retiring had been in bathroom and closet; came 
through living room and had been in son’s bedroom. 
Jewelry had been taken from inside of purse and purse 
left there. 

The jury were entitled to consider not only the interest 
of the witness and the probability or improbability of his 
testimony, but also to consider all the facts and circum- 
stances surrounding the transaction as disclosed by the 
evidence in the case, in connection with the direct testi- 
mony, in arriving at their verdict. Circumstantial evi- 
dence is equally competent with direct testimony; their 
relative convincing powers as against each other being for 
the jury’s determination. We conclude that the issue as 
to the ownership of the property should have been sub- 
mitted to the jury. for their determination. 

Defendant also urges that issue as to the value of the 
property, under the evidence, was.for the jury. Only one 
witness testified as to its value. So far as appears from 
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record, he was a disinterested witness; he fixed specific 
valuations on the several items and his testimony was in 
no manner contradicted or controverted by either direct 
testimony or circumstantial evidence. As to that issue 
the evidence was such that different minds could not rea- . 
sonably have drawn different conclusions. “It is not error 
for the court in an instruction to assume as true facts 
that are established by the evidence without controversy.” 
Major v. Harrison, 182 Neb. 3638, 272 N. W. 201. 

It is urged by defendant that plaintiff and his wife were 
not “guests” of the Paxton Hotel, but tenants or lessees. 
As to this, the plaintiff testified he paid $150 a month; 
that he was billed by the day; and received a bill every 
week with the percentages figured according to the days; 
that he paid the bill every week, and it all figured up at 
the end to $150 a month. This evidence was in no manner 
controverted. Defendant cites Pullman Co. v. Lowe, 28 
Neb. 239, 44 N. W. 226, wherein the syllabus states that 
the term “guest” is defined, but might have more accurate- 
ly stated, discussed. Defendant apparently stresses the 
following statement from that opinion: “In short, any 
one away from home receiving accommodations at an inn 
as a traveler is a guest, and entitled to hold the innkeeper 
responsible as such. This we think is a correct definition 
of the word ‘guest,’ and we adopt the same.” But in the 
opinion in that case the court also states: ‘‘The supreme 
court of Connecticut defines the word ‘guest’ as follows: 
‘A “guest” is one who patronizes an inn as such. But it 
is said that none but a traveler can be a guest at an inn in 
the legal sense.’ We do not suppose that the court in- 
tended in the definition above quoted to lay stress upon 
the word traveler. It (the word guest) is used in a broad 
sense to designate those who patronize inns.” This last 
statement we deem to properly define the word “guest” 
as now generally used and understood. Furthermore, 
the statute here involved was not then in force. In 
1921 the legislature passed chapter 27, Laws 1921, here 
involved; one section thereof being amended in 1935, being 
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now designated as section 41-118, Comp. St. Supp. 1935, 
and section 41-119, Comp. St. 1929. Both parties to this 
controversy cite different provisions of the foregoing sec- 
tions. By that act, all distinction as to liability and rights 
of hotels, apartment houses and rooming houses was abro- 
gated and such places of business placed in one classifica- 
tion; all provisions of said law being applicable alike to 
keepers of hotels, apartment houses and rooming houses. 
By section 41-119, Comp. St. 1929, it is provided: 

“For the purpose of this act, a bona fide guest shall 
mean and include all persons who have registered on a 
register, provided for such purpose, by hotels and room- 
ing houses, whether assigned a room or rooms, or not, or 
occupants of apartments, or patrons of restaurants, or 
persons who have signified their intention in writing to 
become a guest of such hotel, restaurant, apartment house 
or rooming house.” 

The plaintiff and his wife come within the term “guest” 
as there defined. Whether that portion of defendant’s 
premises occupied by the plaintiff and his wife is to be 
treated as a hotel, apartment house or rooming house is 
not material. It appears from the record that the defend- 
ant signed the hotel register and was assigned to a room. 
He had no other home or domicile and was not a traveler. 
But he was treated in the same manner with the same 
rights and privileges and furnished the same service and 
accommodations as other guests. So far as the actual re- 
lationship between the management of the hotel and plain- 
tiff is concerned, it was identical with that existing be- 
tween the hotel and temporary guests, except that he was 
charged, and he paid therefor, as heretofore specified. 
In a New York case involving analogous facts, evidence 
held to establish that plaintiff was a ‘“‘guest’” and not a 
“roomer.” Hart v. Mills Hotel Trust, 144 Misc. 121, 258 
N. Y. Supp. 417. 

“Operator of 9 or 10-room establishment which was 
operated like hotel with separate keys for each room, and 
which catered fo transients and local guests who were re- 
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quired to register, was ‘innkeeper,’ and hence responsible 
under statute for effects of guest which were stolen by 
servants or strangers, notwithstanding that guest rented 
room by week and that his home was in city in which 
establishment was located; particularly where operator 
posted innkeeper’s rules.” Babin v. Thormander, 167 So. 
(La. App.) 241. 

“Plaintiff, who, prior to alleged theft of money from his 
room, had lived in defendant’s hotel for about a year, 
under an arrangement whereby he was given a lower rate 
than that of transient guests, and paid his bills usually 
once each month, while transient guests paid each day, or 
at end of each week, held a ‘guest,’ rather than a ‘roomer,’ © 
as respects defendant’s liability for such loss.” Driskill 
Hotel Co. v. Anderson, 19 S. W. (2d) (Tev. Civ. App.) 216. 
See Kieffer v. Keough, 188 8S. W. (Tex. Civ. App.) 44. 

While the holdings in other jurisdictions as to who come 
within the term “guest,” in the absence of statutory pro- 
vision, are not harmonious; in view of our statute, under 
the facts in this case, we conclude that the plaintiff and 
his wife were guests at the hotel, and that their rights, as 
well as the rights of defendant, are to be determined by 
the provisions of such statute. 

Plaintiff complains of the failure of the court, by the 
instructions to jury, to place upon defendant the burden 
of proving facts essential to exempt it from liability under 
the statute. This complaint appears to be well founded. 
This court states the rule on such question in the opinion 
in Dunbier v. Day, 12 Neb. 596, 607, 12 N. W. 109, as 
follows: “When the fact of loss having occurred within 
the inn is established, which devolves upon the guest, the 
burden of showing it to be within one of these exceptions 
rests upon the innkeeper.” This seems to be in accord with 
the general rule which is announced in 32 C. J. 559: 
“Whether innkeepers are held liable as insurers of goods 
of their guests, or only for negligence, proof that goods of 
‘a guest have been lost or injured makes out a prima facie 
case of liability and casts on the innkeeper the burden of 
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establishing such facts as will exonerate him. Thus the 
burden of proving plaintiff’s contributory negligence is on™ 
the innkeeper. Also where an innkeeper claims the benefit 
of a statute, altering his common-law liability, the burden 
is on him to show compliance with the statute.” 

It is further urged by the plaintiff that the evidence 
offered was insufficient to show a compliance by the hotel 
company with the provisions of the statute to exempt it 
from liability for loss. That question, under the evidence, 
was a question of fact for determination by the jury; and, 
as there may be further testimony thereon, if the case is 
retried, this court will express no opinion as to the weight 
‘ or the sufficiency of the evidence appearing in this record 
on that question. 

On the part of plaintiff it is contended that the provi- 
sions of the statute (Comp. St. Supp. 1935, sec. 41-118) 
for the exemption of innkeeper from liability to the guest 
for loss of “money, bank notes, jewelry, articles of gold 
and silver manufacture, precious stones, personal orna- 
ments, railroad mileage checks or tickets, negotiable or 
other valuable papers, and bullion” were not intended to 
cover watches, wedding bands and engagement rings, and 
a reasonable sum of money, being property which is usual- 
ly carried and worn as a part of the ordinary apparel and 
outfit of a person, or is ordinarily carried and is con- 
venient for use by travelers. The statute referred to pro- 
vides: 

“No person, firm.or corporation, operating a hotel, res- 
taurant, apartment house or rooming house, who constant- 
ly has in his place of business a metal safe or vault in 
good order, and fit for the custody of money, bank notes, 
jewelry, articles of gold and silver manufacture, precious 
stones, personal ornaments, railroad mileage checks or 
tickets, negotiable or other valuable papers, and bullion; 
and who keeps on the doors of the sleeping rooms used by 
guests, suitable locks or bolts, and on the transoms and 
windows of said rooms, suitable fastenings; and who keeps 
a copy of this section printed in distinct type, constantly 
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and conspicuously posted in not less than ten places in all, 
in said place of business, shall be liable for the loss or 
injury to such property suffered by any guest, unless such 
-guest has offered to deliver the same to such keeper of 
hotel, restaurant, apartment house or rooming house, for 
the custody in such metal safe or vault, and the proprietor 
of such business has omitted or refused to take it, and 
deposit it in such safe or vault for custody, and to give 
such guest a receipt therefor.” 

Reference is made in briefs of counsel as to the con- 
struction placed on this section by the trial court on enter- 
ing the judgment notwithstanding the verdict from which 
appeal was taken. The record is silent as to how the trial 
court arrived at its conclusion, and counsel appear to have 
different theories with reference thereto; but from the 
findings it would seem quite apparent how the result 
was obtained. This action is for the recovery of losses 
claimed to have been sustained by two different parties. 
The trial court found plaintiff entitled to recover for two 
items in the first cause of action, that is, watch, $285, 
and wedding ring, $10, total, $295; and on second cause 
of action, cash, $60, the only item involved therein, mak- 
ing the total recovery awarded plaintiff $355. Whether 
this recovery was awarded on the theory that defendant 
had not proved compliance with provisions of statute essen- 
tia] to relieve it of liability, or that the property was not 
such as guest required to deposit, is not apparent. No 
mention is made in the findings of the court as to the 
Tiffany diamond ring, which the evidence discloses to 
have been of the value of $485, the petition claiming 
$498.50 therefor, and no recovery is allowed for that item. 
The court may well have concluded, as the defendant con- 
tends, that under the issues in this case defendant would 
not be liable for that item in any event; there being no 
charge of actual negligence as a proximate cause of the 
alleged loss, and the property exceeding the value of $300. 
By section 41-118, Comp. St. Supp. 1935, following the 
provision above quoted, it is provided: . 
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“Provided, however, that the proprietor of such business 
place, shall not be obliged to receive from any one guest 
for deposit in such safe or vault, any property herein- 
before described, exceeding a total value of $300, and 
shall not be liable for the value of any such property in 
excess of $300, whether receipted for or not.” 

The wording of this provision of the statute is definite. 
By the first clause it is provided that the hotel company 
shall not be obliged to receive from any one guest for 
deposit in its safe any of the property described in said 
section exceeding a total value of $300. Under such pro- 
vision the defendant in this case would have been under 
no obligation to have accepted from the plaintiff the ring 
designated in petition as lady’s Tiffany diamond ring, per- 
fect top Wesselton, of the value of $498.50. The second 
clause of said subdivision provides that the hotel company 
“shall not be liable for the value of any such property in 
excess of $300, whether receipted for or not.’’ We are at 
a loss to see how any language could be made plainer, 
where it was the intention to relieve the hotel company of 
liability for the value of any property in excess of $300. 
In a case involving the construction of a statute almost 
identical, the supreme court of Maine, in an action in 
which the evidence failed to show that the hotel company 
had complied with the conditions of the statute by posting 
the notices, held that the proviso limited the liability of 
the hotel company for all property lost by guest to the 
sum of $300; and, further, that by its terms, it applied to 
all property, whether received for safe-keeping or not. 
Wagner v. Congress Square Hotel Co., 115 Me. 190, 98 Atl. 
660. We conceive this to be the correct construction to be 
placed upon the statute here involved. 

Is a platinum watch included within the articles specified 
in said statute? It is not specifically mentioned. If it can- 
not be held to be within the specification of “jewelry,” or 
“personal ornament,” there is no other article or specifica- 
tion in statute that could possibly include a platinum watch. 
The statute being in derogation of the common law must 
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be, strictly construed; its application is to be limited to 
the particular species of property named; and, while in 
its construction its object and purpose may be taken into 
consideration, it cannot be extended in. its operation and 
effect so as to include articles of property not fairly within 
its terms. There is nothing in the statute to indicate 
that the words there used are to be given any meaning 
other than that in which they are ordinarily used and 
understood. A watch is not ordinarily considered as “jewel- 
ry” nor as a “personal ornament,” but a timepiece, an 
article of utility, carried for use and convenience. Ramaley 
‘vy. Leland, 43 N. Y. 539, 3 Am. Rep. 728; Hart v. Mills Hotel 
Trust, supra; Kennedy v. Bowman Biltmore Hotel Corpo- 
ration, 157 Misc. 416, 283 N. Y. Supp. 900. The authorities 
are not in entire accord on this question, but when the 
difference in the wording of the statutes is considered, as 
well as the material of which the watch involved is made, 
there is not so much difference as might at first appear. 
In some instances the statute includes in its description 
“valuable articles,” which has been held to include watches. 
While in other instances, watches with a gold case have 
been held to come within the provision “articles of gold 
and silver manufacture;” although the authorities are not 
in harmony upon that. Whatever conclusion might be 
reached, were the watch here involved a gold case watch, 
is not important. It is obvious that a platinum watch does 
not fall within the description of any of the articles speci- 
fied in said section. If the legislature had intended to 
. Include in the statute an article of such general and com- 
mon use as a watch, we think it would have used the word 
“watch.” 

Plaintiff contends that the two rings, that is, one lady’s 
Tiffany diamond ring, blue white, perfect top Wesselton, 
and one lady’s 14-carat Tiffany wedding ring band, being 
part of her ordinary wearing apparel, do not come within 
the articles specified in said section. No authority for so 
holding has been cited by plaintiff. Among the articles in- 
cluded in the statute are “jewelry” and “personal orna- 
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ments.” If they, the rings, do not fall within such specifi- 
cations, the statute could have but little application. Re- 
gardless of the specific use to which these rings may be 
available and adapted, or the occasion which may have 
brought them into possession of the owner, it is obvious 
that they are both “jewelry” and articles of ‘personal 
ornament,’ and manifestly included within the specified 
articles which must be deposited with the hotel in safe 
provided for that purpose, under the law here involved, 
if a guest desires to place the responsibility for their safe- 
keeping upon the hotel company. In Jones v. Savannah 
Hotel Co., 141 Ga. 530, 81 S. E. 874, 51 L. R. A. n. s. 1168, © 
the supreme court of Georgia, in considering such ques- 
tion, states: 

“It may seem somewhat of a hardship to require a 
traveler on retiring at night to deposit articles of personal 
adornment, like those involved in the present case; but the 
statute is absolute and must be complied with, else the 
innkeeper will be relieved from liability for the loss of 
such articles. The statute was not enacted for the benefit 
of travelers ; for without it they could rely on the common- 
law liability of the innkeeper. Its purpose was to relax 
the stringent rule of the common law, so as to permit the 
innkeeper to protect himself against lability under cer- 
tain circumstances.” 

The responsibility of the hotel keeper under the statute 
here involved is always subject to the provision of that 
statute limiting the liability of the proprietor of a hotel 
to a valuation of $300. 

Plaintiff further contends that the $60 in money which 
he is seeking to recover by the second cause of action did 
not come within the provision of said law, for the reason 
that such an amount of money, considering the plaintiff's 
financial standing, his business connections and require- 
ments of hotel life, was a reasonable sum which he was not 
required to deposit with the hotel company under the pro- 
visions of said statute. The statute makes no such excep- 
tion. Its language is clear and explicit. If the legislature 
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had intended such an exception as is contended for, it 
would have been easy to have so provided. But, if the 
legislature intended, as we conclude it did, to relieve the 
hotel company from responsibility for all money and 
articles mentioned, on compliance, on its part, with the 
provisions of said statute, it would certainly have been 
difficult to have more clearly expressed their intention 
than by the language used. There is no evidence of any 
different intent to be derived from the terms of the statute. 
Where a hotel company has complied with the provisions 
specified by the statute for the purpose of relieving it from 
liability for the money and articles of a guest specified 
therein, if a guest, on account of convenience to himself, 
sees proper to retain his money on his person or in his 
own room, he does so at his own risk in the absence of 
pleading and proof of actual negligence on the part of the 
hotel company. We can put no other construction on this 
statute without disregarding its plain terms and interpo- 
lating something into the statute that is not there. Rains 
v. Maxwell House Co., 112 Tenn. 219, 79 S. W. 114; Hart 
v. Mills Hotel Trust, 144 Misc. 121, 258 N. Y. Supp. 417. 

The judgment of the district court is reversed and 
cause remanded. 

REVERSED. 


PETER MEHRENS, APPELLEE, V. ELECTION CANVASSING BOARD 
OF DOUGLAS COUNTY ET AL., APPELLANTS. 
278 N. W. 252 


FILED FEBRUARY 25, 1938.. No. 30174. 


Elections. In an election contest on the ground that, through 
“ignorance and mistake” of election officers, enough illegal 
votes were cast in a voting precinct to change the result of the 
election, the burden is on contestant te prove the casting of the 
illegal votes and alse the candidates for whom they were cast. 


APPEAL from the district court for Douglas county: 
JOHN W. YEAGER, JUDGE. Reversed and dismissed. 
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Mehrens v. Election Canvassing Board 


Swarr, May & Royce, James T. English and Jack W. 
Marer, for appellants. 


Benjamin S. Baker, Edward Shafton and William Raab, 
contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, ee 
CARTER and MESSMORE, JJ. 


ROSE, J. 

This is an election contest between Peter Mehrens, plain- 
tiff and contestant, and George W. Pratt, defendant and 
contestee, in the district court for Douglas county to de- 
termine which one of the two was elected a member of the 
board of education of the school district of Omaha at the 
general election November 3, 1986. Both were eligible and 
their names were printed on the official ballots with the 
names of 42 other candidates for membership on the school 
board. Electors were at liberty to vote for six candidates 
only—the number to be elected. 

Each party to the contest pleaded that he was elected 
and that the other was defeated. The main issue between 
the two, therefore, was: Who was elected? The burden of 
proof was on contestant. 

The issue of illegal voting was confined to the single 
voting precinct of Dundee, where school district ballots 
were handed to some of the electors residing in the voting 
precinct, but outside the school district, returned to the 
judges of election and by them placed in the ballot box. 

Approximately one-third of the Dundee voting precinct 
is outside the Omaha school district, but all of it is in 
Douglas county. Ballots were cast by 772 voters in Dundee 
precinct and two-thirds of them resided within the school 
district. Contestant Mehrens received 74 votes in Dundee 
precinct and contestee Pratt 182 votes therein. Other 
candidates for membership fell behind. Excluding that 
portion of the school district outside of Dundee precinct, 
contestant received 16,985 votes and contestee 16,936. 

The Douglas county canvassing board canvassed the 
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school district votes with results as follows: Dundee pre- 
cinct, Pratt, 182; Mehrens, 74. School district of Omaha, 
Pratt, 17,068; Mehrens, 17,059. The election of Pratt as 
one of six members of the school board was certified by 
the canvassing board to the Douglas county election com- 
missioner who issued to him a certificate of election. The 
ballots cast for school district officers in Dundee precinct 
by nonresidents of the school] district did not show by 
whom any vote was cast nor did any other record of the 
election show that fact. 

The facts outlined were either shown by stipulation of 
the parties to the contest or were established by other evi- 
dence. Upon a spirited trial the district court found that 
at least 98 illegal votes were cast at the school district 
election in Dundee precinct; that the election officers there- 
in committed fraud in giving school district ballots to non- 
residents of the school district, in receiving them, in placing 
them in the ballot box with legal ballots and in counting 
the illegal ballots; that such fraud and the illegal ballots 
cast were sufficient to change the result of the election. 
One of the findings reads thus: 

“The court further finds that there is no way by which, 
from all the facts in the case, there can be determined the 
number of illegal votes cast at said election for the said 
members of the said board of education; the court further 
finds that all votes cast at said election for members of the 
school board in said precinct should be disregarded and 
set aside and not counted for either of the said candidates, 
Peter Mehrens or George W. Pratt.” 

It was decreed that George W. Pratt, contestee, was not 
elected and that Peter Mehrens, contestant, was elected. 
The election commissioner was ordered to issue a certifi- 
cate of election to Mehrens. Pratt appealed. 

The position of contestee on appeal is illustrated by ex- 
cerpts from the law of election contests as he understands 
it: 

“While it is well settled that where enough illegal votes 
are cast at an election to change the result or leave it in 
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doubt the election is void, yet it is equally well settled that 
the result of an election will not be disturbed because of 
illegal votes received unless the aggregate of such votes 
would change the result. If the true result can be ascer- 
tained by eliminating the illegal votes the election will be 
upheld. In order to reject illegal votes it must appear 
for whom they were polled; they cannot be taken from 
the majority candidate unless it is proved that they were 
polled for him. Neither should the entire vote of a pre- 
cinct be rejected because of illegal votes cast, where there 
has been no effort to purge the returns of such votes by 
showing for whom they were cast.” 20 C. J. 182. 

“The contestant had the burden, and that burden was 
only partially sustained by showing that illegal votes were 
cast. In order to make out his case he must show for whom 
they were cast.” Napier v. Cornett, 24 Ky. Law Rep. 576, 
68 S. W. 1076. 

This doctrine is in harmony with the law of Nebraska. 
The statute relating to election contests provides: 

“The court may require any person called as a witness 
who voted at such election to answer touching his qualifi- 
cations as a voter; and if he was not a qualified voter in 
the county where he voted, then to answer for whom he 
voted; and if the witness answer such questions, no part 
of his testimony on that trial shall be used against him in 
any criminal action.’”’ Comp. St. 1929, sec. 32-1030. 

The remedy by contest is available, “When illegal votes 

‘have been received or legal votes rejected at the polls 
sufficient to change the result.” Comp. St. 1929, sec. 32- 
1002. 

Contestant, in making his case on the controverted issue 
that illegal votes sufficient to change the result of the elec- 
tion were placed in the ballot box and counted, was required 
to prove both the illegal voting and the candidates for 
whom the illegal votes were cast. White v. Slama, 89 Neb. 
-65, 180 N. W. 978; Mosiman v. Weber, 107 Neb. 737, 187 N. 
W. 109. There is no evidence to identify any candidate 
for whom illegal votes were cast. By rejecting the entire 
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vote of Dundee precinct for school district officers on the 
ground that 98, or at most 102, illegal votes were cast, 514 
legal electors therein were disfranchised at the school dis- 
trict election after they gave lawful expression at the 
ballot box to their choice for school officers. These legal 
voters did not commit any election fraud or any other 
wrongful act. It is the policy of the law to protect them 
in their civil rights. That is a purpose for which courts 
were established. Their processes may be directed to illegal 
voters to learn the truth in the administration of justice. 
The candidates themselves were not guilty of any fraud 
that forfeited their rights. There is no evidence that any 
election officer or other person intentionally attempted to 
influence any voter in the casting of a ballot or to corrupt 
the election. The parties to the contest stipulated: 

“By ignorance and mistake the election officials in said 
Dundee precinct, on November 3, 1936, gave school board 
ballots containing the names of all candidates for members 
of the board of education of the school district of Omaha 
to approximately one hundred of the electors of said Dundee 
precinct who resided in that part of said Dundee precinct 
which is not within said school district of Omaha.” 

There is no evidence of a sinister purpose on the part of 
any one to perpetrate an election fraud. It is true, as found 
by the trial court, that at least 98 illegal votes were polled, 
but that alone, with the “ignorance and mistake” of elec- 
tion officers in furnishing and counting illegal ballots, did 
not make a case in favor of contestant. He was required, in 
addition, to prove by the best evidence obtainable the 
identity of the candidates for whom those illegal votes 
were cast. The statute and judicial precedents so con- 
template. Comp. St. 1929, sec. 32-1030; White v. Slama, 
89 Neb. 65, 130 N. W. 978; Todd v. Cass County, 30 Neb. 
823, 47 N. W. 196. The election records did not disclose 
the identity of the candidates for whom the illegal ballots 
were cast. The secrecy of the ballot prevented that, but the 
door to other sources of information was open to con- 
testant and the court. The election commissioner was 
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asked on the witness-stand to explain the method of con- 
ducting the election in Dundee precinct November 3, 1936, 
and answered: ; 

“As the voter presents himself at the polling place, 
they ask him if he lives there and he must sign on Poll 
Book No. 1, give his name and address. After he has done 
that another clerk copies that name from this record on 
Poll Book No. 2. Poll Book No. 2 comes back to our office. 
Book No. 1 stays there and is sealed up and can only be 
opened up under a court order, as you have seen here, and 
these numbers are numerical right down the line as they 
come. As they come they are put right down in order in 
this book.” 

Poll Book No. 2 contained the names and addresses of 
the illegal voters as officially copied from the poll book 
wherein each voter, legal or illegal, in numerical order, 
wrote his own name and address. This was a public record 
of voters available to contestant before and pending the 
election contest. This public record, a map of the school 
district and reasonable diligence on the part of contestant 
could have been made a means of discovering the identity 
of the illegal voters. No effort was made to bring any of 
them into court to testify for whom they voted for mem- 
bers of the school board or whether school district ballots 
generally were returned unmarked to the judges of election. 
Litigants and courts are not helpless when such informa- 
tion is essential to the administration of justice. 

The failure to identify the candidates for whom the 
illegal votes were cast under the circumstances disclosed 
was a fata] defect in contestant’s case. The only judgment 
which could properly have been pronounced under the evi- 
dence was a dismissal of the election contest. This conclu- 
sion makes the discussion of other questions unnecessary. 
The judgment of the district court is reversed. A judg- 
ment of dismissal will be entered on appeal at the costs of 
plaintiff and the cause remanded for enforcement thereof 
pursuant to statute. Comp. St. 1929, sec. 20-1926. 

REVERSED AND DISMISSED. 
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Donisthorpe v. Vavra 


LOUISE B. DONISTHORPE, GUARDIAN, ET AL., APPELLEES, V. 
FRANK VAVRA, JR.: TENA VAVRA, APPELLANT. 
278 N. W. 151 


FILED FEBRUARY 25, 1938. No. 30231. 


Appeal: PARTIES. “All parties to a cause tried in the district court 
who may be affected by the modification or reversal of the 
judgment must be made parties in the proceedings to review 
the said cause in the supreme court.” Barkley v. Schaaf, 110 
Neb. 223, 193 N. W. 267. 


APPEAL from the district court for Fillmore county: 
ROBERT M. PROUDFIT, JUDGE. Motion to dismiss sustained. 


Waring & Waring, for appellant. 
Guy A. Hamilton, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


EBERLY, J. 

This is a suit in equity to foreclose a real estate mort- 
gage, commenced in the district court for Fillmore county 
by Louise B. Donisthorpe, the duly appointed, qualified, 
and acting guardian of Elizabeth H. Donisthorpe, incompe- 
tent, and John Wittmack, plaintiffs, against Frank Vavra, 
Jr., Tena Vavra, his wife, La Vera Vavra and Charles B. 
Hroch, administrator of the estate of Frances Vavra, de- 
ceased, defendants. : 

To the petition of plaintiffs, the defendants Frank Vavyra, 
Jr., and Tena Vavra, his wife, filed their joint motion to 
make more definite and certain. This motion was there- 
after denied. 

This was followed by a joint demurrer presented in 
behalf of Frank Vavra, Jr., and Tena Vavra, his wife, 
which, in turn, was overruled. 

Thereupon, on leave obtained, said Frank Mave and 1 his 
wife filed a joint answer. 

Thereafter a hearing on the merits was had, and a judg- 
ment for foreclosure and sale, as prayed, in favor of plain- 
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tiffs and against the defendants, was entered by the trial 
court. A motion for a new trial was filed by Tena Vavra 
alone, which was overruled on the 12th day of May, 1937. 

On May 17, 1937, there was filed by Frank Vavra, Jr., 
defendant, and subscribed by him alone, a written request 
for a nine months’ stay. 

On July 8, 1937, the defendant Tena Vavra filed in this 
court a transcript on appeal, accompanied by a precipe on 
appeal which concludes, as follows: “In the court below 
the above-named Louise B. Donisthorpe, guardian of Eliza- 
beth H. Donisthorpe, incompetent, and John Wittmack 
were plaintiffs and are appellees in this court. In the 
court below the above-named Tena Vavra, his wife, was 
defendant and is the appellant in this court.” 

The cause was docketed on appeal in strict obedience 
to the terms of the precipe, and the name of Frank Vavra, 
Jr., as neither plaintiff nor defendant is thus docketed. 

Appellant, as sole appellant, filed her brief on August 6, 
1937, and the name of Frank Vavra, Jr., does not appear 
in the title thereof, and neither is the service of such brief 
upon him in any manner disclosed by the record. 

On November 6, 1937, appellees filed in this court their 
motion to dismiss. We find it necessary to consider but 
one of the grounds relied upon, viz.: “That all the parties 
interested in the judgment sought to be reversed, as 
shown by the record, have not been brought before the 
court.” 

It is quite apparent that Frank Vavyra, Jr., has an inter- 
est in the decree appealed from, and is a necessary party to 
this appeal. The rule appears to be: “Generally. speaking, 
all the parties to the cause below, including interveners, 
should be parties in proceedings upon appeal.” 2 Standard 
Encyclopedia of Procedure, 215. 

Sections 20-317 and 20-318, Comp. St. 1929, are appli- 
cable to appellate proceedings, and are as follows: 

Section 20-817: “Any person may be made a defendant 
who has or claims an interest in the controversy adverse 
to the plaintiff, or who is a necessary party to a complete 
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determination or settlement of the question involved there- 
in.” 

Section 20-318: “Of the parties to the action, those who 
are united in interest must be joined as plaintiffs or de- 
fendants; but if the consent of one who should have been 
joined as plaintiff cannot be obtained, he may be made a 
defendant, the reason being stated in petition.” 

We have long been committed to the doctrine: “All par- 
ties to a cause tried in the district court who may be af- 
fected: by the modification or reversal of the judgment 
‘must be made parties in the proceedings to review the 
said cause in the supreme court.” Barkley v. Schaaf, 110 
Neb. 2238, 198 N. W. 267. See, also, Wolf v. Murphy, 21 
Neb. 472, 32 N. W. 303; Curten v. Atkinson, 29 Neb. 612, 
46 N. W. 91; Hendrickson v. Sullivan, 28 Neb. 790, 44 N. W. 
1135; Collins Mfg. Co. v. Seeds Dry Plate Co., 55 Neb. 576, 
715 N. W. 1099; Dickens v. Dickens, 174 Ala. 305, 56 So. 
806; Hook v. Mercantile Trust Co., 95 Fed. 41, 36 C. C. A. 
645; Fagan v. Hook, 134 Ia, 381, 390, 105 N. W. 155, 111 
N. W. 981; Wolfenbarger v. Britt, 105 Neb. 778, 181 N. W. 
932; Reilly v. Merten, 125 Neb. 558, 251 N. W. 114; Bliss 
v. Farmers Grain & Stock Co., 127 Neb. 147, 254 N. W. 725. 

It follows that as Frank Vavra, Jr., is a necessary party 
to the appeal, the motion to dismiss must be sustained. 

MOTION TO DISMISS SUSTAINED. 


STATE, EX REL. WILLIAM H. WRIGHT, ATTORNEY GENERAL, 
PLAINTIFF, V. CECIL V. SOWARDS, DEFENDANT. 
278 N. W. 148 


* FILED FEBRUARY 25, 1938. No. 30068. 


1. Attorney and Client: DISBARMENT. The misconduct of an at- 
torney indicative of moral unfitness sufficient to deny an ap- 
plicant admission to the bar, even if the act is not committed 
ina igen, capacity, justifies disbarment. 

An attorney upon his admission to practice 

. law assumes certain obligations and duties, and in their per- 

formance he must conform to certain standards in regard to 
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eueriey to the courts, to the profession, and to the public. 


3. In general, it may be stated that a con- 
viction ‘of a felony or misdemeanor involving moral turpitude as 
such term is defined by the statutes is conclusive evidence war- 
Tanting disbarment. 

4, The purpose of a disbarment proceeding is 


not so teen to punish the attorney as it is to determine in 
the public interest whether he should be permitted to practice. 


Original proceeding by the state, on the relation of the 
attorney general, to disbar the defendant. Judgment of 
disbarment. : 


Richard C. Hunter, Attorney General, Milton C. Murphy 
and Francis V. Robinson, for plaintiff. 


Cecil V. Sowards, W. F. Wehmiller and HE. L. Hyde, for 
defendant. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


Day, J. 

The attorney general has filed this proceeding for dis- 
barment against Cecil V. Sowards. The complaint is that 
on or about December 8, 1936, he was convicted of two 
felonies. An answer admits the convictions described, 
but alleges that the judgments of conviction are not final 
and absolute. The answer also alleges that at the time he 
was only a clerk and was not employed as an attorney. 
This court appointed the Honorable Bern R. Coulter as 
referee, who held an open public hearing. A motion now 
requests that we enter a judgment on the report of the 
referee. 

At the time of the conviction of embezzlement he was 
employed by the Resettlement Administration, and was 
charged with embezzling the sum of $150. He was tried 
in the district court for Cheyenne county on the 2d day of 
December, 1936, and the jury returned a verdict finding 
the defendant guilty of embezzlement. He was also charged 
with another embezzlement of $35, and was tried to a jury 
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which convicted him on December. 7, 1936. The sentence 
and judgment in each of the two felony cases were entered 
on the 8th day of December, 1936, and no appeal was taken 
from the judgment. In the first case he was sentenced to 
the penitentiary for eighteen months, and in the second 
case for a period of a year. In the instant case the defend- 
ant was called as a witness in his own behalf, and offered 
to explain the misapplication of the funds which were the 
basis of the claim against him. The referee sustained the 
objection of the state to this line of testimony on the 
theory that the sentence of the jury and the judgment in 
the criminal case were conclusive as to these matters, and 
for the further reason that the defendant was not charged 
in this proceeding with a misapplication of funds, but 
with conviction of these two felonies, which conviction had 
become final and absolute. 

At the time of this hearing before the referee, the de- 
fendant was serving a sentence in the penitentiary. No 
appeal was taken within the statutory time. It was also 
found as a fact that the defendant was acting as a clerk 
and not as an attorney at the time of the wrongful acts. 

The referee in his report makes the following conclu- 
sions of law: The misconduct of an attorney indicative 
of moral unfitness sufficient to deny an applicant admission 
to the bar, even if the act is not committed in a professional 
capacity, justifies disbarment. State v. Scoville, 123 Neb. 
457, 2438 N. W. 269. 

An attorney upon his admission to practice law assumes 
certain obligations and duties, and in their performance 
he must conform to certain standards in regard to clients, 
to the courts, to the profession, and to the public. State v. 
‘Ireland, 125 Neb. 570, 251 N. W. 119. 

In general, it may be stated that a conviction of a felony 
or misdemeanor involving moral turpitude as such term 
is defined by the statutes is conclusive evidence warrant- 
ing disbarment. State v. Scoville, supra. 

The purpose of a disbarment proceeding is not so much 
to punish the attorney as it is to determine in the public 
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interest whether he should be permitted to practice. State 
v. Ireland, supra. 

The report of the referee as to findings of fact and con- 
clusions of law is approved and adopted by this court. 
The judgment is that admission of Cecil V. Sowards is 
canceled, and his name stricken from the roll of attorneys. 
It is further ordered that Cecil V. Sowards is enjoined 
from practicing law directly, or indirectly through his 
agents or attorneys. 

JUDGMENT OF DISBARMENT. 


STATE, EX REL. RICHARD C. HUNTER, ATTORNEY GENERAL, 
PLAINTIFF, V. JOSEPH B. BOE, DEFENDANT. 
278 N. W. 144 


FILED FEBRUARY 25, 1988. No. 30080. 


Attorney and Client: DISBARMENT. An attorney is subject to dis- 
barment because of delinquency in accounting to clients for 
money received in his professional capacity, in violation of his 
duty to the public. 


Original proceeding by the state, on the relation of the 
attorney general, to disbar the defendant. Judgment of 
disbarment. 


Richard C. Hunter, Attorney General, and Francis V. 
Robinson, for plaintiff. 


Joseph B. Boe, pro se. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


Day, J. 

The attorney general began a disbarment proceeding 
against Joseph B. Boe by filing an original complaint in 
this court that the defendant has pursued a course of con- 
duct in his practice that has violated his oath of office, and 
that he has failed to discharge his duty to the public. This 
court appointed the Honorable Floyd E. Wright as referee, 
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who, after a full public hearing, reported to this court a 
finding of fact and conclusions of law. 

The complaint specifically charged that in ten different 
instances the defendant had, as an attorney, failed to ac- 
count to his client for money which he had received in a 
professional capacity. In brief, the finding of facts of the 
referee found that the defendant admitted eight of the 
charges, and denied only two of them. These two charges 
were contested and depended upon disputed evidence, and 
the referee found that the evidence did not sustain them. 

In his finding of law, the referee found that the defend- 
ant had violated his oath as an attorney, and failed to dis- 
charge his duty to his clients and to the public. 

It has been held by this court that an attorney is subject 
to disbarment because of delinquency in accounting to 
clients for money received in his professional capacity, in 
violation of his duty to the public. State v. Priest, 118 Neb. 
47, 223 N. W. 635. All of the charges filed in this case 
reveal a course of conduct on the part of the defendant 
indicative of his attitude toward his duty as an attorney 
to his clients and to the public. It is therefore the judg- 
ment of this court that we approve the finding of fact and 
the conclusions of law of the referee herein, and it is 
ordered that the admission of the defendant, Joseph B. 
Boe, to the bar of this state shall be canceled and his name 
stricken from the roll of attorneys and counselors at law; 
that the defendant is enjoined from practicing law directly, 
or indirectly through his agents, or other attorneys. 

JUDGMENT OF DISBARMENT. 


MATILDA M. GARDNER, APPELLEE, V. METROPOLITAN UTILI- 
TIES DISTRICT OF OMAHA, APPELLANT. 
278 N. W. 187 


FILED FEBRUARY 25, 1938. No. 30225. 


1. Negligence. “Negligence” is a lack of due care under the cir- 
cumstances. 
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One entering a darkened room on own premises where 
a trapdoor to the cellar steps is liable to be open, without 
ascertaining whether the door is open or shut, is guilty of 
more than slight negligence as a matter of law. 

3. Trial. A’ plaintiff in a personal ‘injury case should not appear 
in court upon a stretcher, or attended by a nurse, when the 
physical condition does not require it. . 

4, Damages. Evidence that a judgment secured as damages for 
personal injuries has not been paid is not admissible in another 
action to recover damages for personal injuries. 


APPEAL from the district court for Douglas county: 
WILLIAM A. DAY, JUDGE. Reversed and dismissed. 


Dana B. Van Dusen, for appellant. 
Henry F. Pedersen and Gray & Brumbaugh, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and FALLOON, District Judge. 


DAY, J. 

Matilda M. Gardner brings this action for damages for 
personal injuries sustained by a fall through a trapdoor 
in her house on the theory that it was negligently left 
open by a district meter reader. She recovered a judgment 
for $10,000 in the trial court. 

The first and most serious question presented by this ap- 
peal is the liability of the district for the accident. There 
was no one else present when the plaintiff fell down the 
cellar steps through the trapdoor. Briefly, the story as 
told by the record is that a meter reader for the district 
called at the home of Mrs. Gardner for the purpose of read- 
ing the meter. She admitted him to the kitchen, and he 
went down cellar through the trapdoor to read the meter, 
and then left the premises. There is a dispute in the evi- 
dence that he found the trapdoor open, but there is no 
dispute about the fact that he did not close it. Soon after 
the visit of the meter reader, the plaintiff went to a near-by 
grocery store, and returned to her kitchen with groceries. 
While trying to put them away in the pantry she fell 
through the trapdoor and down the cellar steps. 

In order that the situation may be better understood, 
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the premises are described. The pantry door opened :di- 
rectly from the kitchen: .The floor of the pantry was a 
trapdoor “2’- 014” X 4’-9”,” which, when opened, revealed 
the steps to the cellar. In the basement where the water 
meter was located was a furnace room. In this room was 
a hot water heater. Here-was stored the coal, and here 
also was kept about a ton of Jead which Mrs. Gardner’s 
sons used in their business as painters. The usual en- 
trance to the cellar was by the steps covered by the trap- 
door in the pantry. This trapdoor and the cellar steps 
were maintained by Mrs. Gardner upon her own premises. 

It is undisputed that the accident occurred in premises 
leased by plaintiff as a home, and that the trapdoor and 
cellar steps were maintained and used by her as the only 
way of access to the basement. This was the average home 
basement with its room in constant use. The hot water 
heater, a common type which required lighting and ex- 
tinguishing each time it was used, was located here, as was 
also the furnace which heated the home. It was considered 
by the plaintiff as a proper place to keep the coal used for 
fuel. The plaintiff’s sons found it a convenient place to 
store about a ton of white lead used in their painting busi- 
ness. The plaintiff cannot ignore the hazards of the entry 
to such a basement, and place the entire burden upon one 
whose casual duty requires its use. There is a duty rest- 
ing ‘upon the plaintiff to exercise ordinary care for her 
own safety. If her negligence was more than slight as re- 
lated to the accident, and the resultant injury, she cannot 
recover. In this connection her own testimony defeats her 
recovery; it is that she stepped into a darkened room, the 
floor of which was a trapdoor likely to be open, without 
ascertaining whether it was open or closed, and fell down 
the cellar steps in her own home. The record reveals that 
it was the usual way, continually and constantly used by 
her and her family, to pass to the basement. Her negli- 
gence in stepping into the darkened room, where she well 
knew that the floor was a trapdoor regularly opened upon 
the cellar steps, was niore than slight negligence and ‘de- 
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feated her recovery. She was not entitled to rely solely 
upon the belief that no one would leave it open. It was 
her duty to use the ordinary means at her disposal to 
ascertain whether it was open or closed. She knew of its 
dangers, and it' was her duty to exercise some care to 
avoid the hazard for her own safety. 

In Martin v. Davis, 111 Pa. Super. 420, 170 Atl. 307, the 
well-established rule was stated that ‘‘negligence is lack 
of due care under the circumstances,” and that the house 
owner was not negligent where a domestic servant fell 
down a stairway while groping for a light switch. 

In an almost identical case, Swanson v. Schoenhofen 
Brewing Co., 215 Ill. App. 185, the court held: “Entering 
a dark room where a trapdoor leading into a cellar is liable 
to be open, without using the means at hand to ascertain 
whether the trapdoor is open or shut, is negligence per se.” 
A bartender, who had worked in a saloon for two years 
and seven months, fell into a cellar through a trapdoor 
in a dark room adjoining the bar. The reasoning of that 
case leads to the inevitable conclusion that one who enters 
a darkened room containing a trapdoor, as in this case, is 
negligent per se. There are many other similar cases, as 
when one steps through an elevator door and the elevator 
is not there. But if more than natural reason is needed 
to maintain the proposition, those cited seem to be suffi- 
cient, particularly when none is cited clearly to the con- 
trary. 

Recently the court, in Van Avery v. Platte Valley Land 
& Investment Co., 183 Neb. 314, 275 N. W. 288, held that 
even a stranger to the premises must exercise ordinary 
eare for his own safety. How much more is one logically 
responsible for one’s own safety where he daily uses and 
is familiar with the premises. 

Because of the reliance of the appellee in Pomerene Co. 
v. White, 70 Neb. 171, 97 N. W. 282, some notice should be 
taken of that case. It is not in conflict with the rule here 
adopted because the circumstances are entirely different. 
In the Pomerene case the trap in the middle of the floor 
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was only an emergency opening rarely opened. : The trap- 
door did not, as in the present éase,; cover almost the entire 
floor of the pantry. In this case the door was the floor 
when shut, and when opened it was the ordinary ‘opening 
to the stairs to the basement. 

In view of the foregoing conclusion, it would not be 
necessary ordinarily to discuss the complaint that the 
verdict is excessive, but it is merely mentioned as it may 
hereafter be of some importance. The plaintiff, a woman 
sixty-eight years of age, had an expectancy of about ten 
years. She was not permanently injured, and her pain was 
slight. The evidence, if believed by the jury, is not suffi- 
cient to sustain such a large verdict. 

In this connection, mention might be made of the fact 
that the plaintiff was brought into court upon a stretcher. 
This was calculated to influence the jury and impress them 
with her serious condition. She was attended by a nurse 
in uniform. A doctor, who was a witness, looked after her. 
During the recess, she was wheeled into the hall of the 
courthouse where the jury were at liberty. The record 
does not disclose any necessity for such solicitude and care 
for the plaintiff. The trial judge, of course, did not know 
at the time that this was not necessary. It amounted to a 
representation on the part of the plaintiff as to her condi- 
tion. She had been injured months ago, and had never 
had a nurse. She had lived with her two sons without a 
woman in the house. A physician had ministered to her 
infrequently. She had gone down-town upon at least two 
occasions. This was a trial, and the unusual incident no 
doubt influenced the jury and tended to increase the size 
of the verdict. 

The defendant offered in evidence the files of other cases. 
This was admissible for the purpose of showing the plain- 
tiff’s physical condition before the accident. In one of 
these cases a default and judgment were rendered, at 
least in her presence, in favor of plaintiff for injuries 
sustained in a previous accident. Immaterial to the issues 
here is the evidence that it was never paid. Of course it 
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was not offered for the purpose, but it was in fact an in- 
vitation to the jury to require the defendant to pay the de- 
linquent judgment. 

In view of the fact that the negligence was more than 
slight, and that the plaintiff cannot recover under the cir- 
cumstances shown by the record, the verdict cannot stand, 
and the case should be dismissed. 

REVERSED AND DISMISSED. 


GEORGE G. CRONKLETON, RECEIVER, APPELLEE, V. HASTINGS 
THEATRE & REALTY CORPORATION, APPELLANT: RALPH E. 
BRYANT ET AL., APPELLEES. 

278 N. W. 144 


FILED FEBRUARY 25, 1938. No. 30277. 


1. Bills and Notes. A promissory note is not negotiable unless it 
is payable to order or bearer. Comp. St. 1929, sec. 62-101. 

2. Assignments: Notice. Notice to the obligor is immaterial un- 
less the party liable on the assigned chose in action has acquired 
some defense subsequent to the assignment. 

CHOSES IN ACTION: DEFENSES. The assignee of a 

chose in action generally acquires no greater rights than those 

of the assignor, and takes it subject to all the defenses existent 
at the time. 


“Ordinarily, an assignee of a chose 
in detion takes the same right as was possessed by, and subject 
to the same defenses and equities which could be enforced 
against, his assignor at the time of the assignment, and such 
defenses and equities accruing thereafter in the absence of 
notice to the debtor of such assignment.” Union Nat. Bank v. 
Village of Beemer, 123 Neb. 778, 244 N. W. 303. 

7 : Defenses arising against the as- 
signor, after notice of the assignment, cannot be set off against 
the claim of the assignee. 


APPEAL from the district court for Adams county: 
FRANK J. MUNDAY, JUDGE. Affirmed. 


Loren H. Laughlin, for appellant. 


Tibbets, Canaday & Hewitt and Stiner, Boslaugh & 
Stiner, contra. 
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Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and ELDRED, District Judge. 


Day, J. a 

This is a suit to foreclose a second mortgage on real 
estate located in Hastings. The trial court found for the 
receiver of the bank, and entered a decree from which the 
“Hastings Theatre & Realty Corporation” appeals. In the 
beginning of this transaction Bryant owned some vacant 
property in the heart of the city which he sold to the com- 
pany. This second mortgage was given subject to a first 
mortgage as a part of the purchase price. The company 
gave the first mortgage to secure money to build a com- 
bination hotel and theater building. The hotel portion was 
’ rented to Bryant at a stipulated rental. Bryant held notes 
for $70,000 secured by this second mortgage as the purchase 
price of his real estate. He was lessee of a part of the 
building erected thereon, and was indebted to the company 
for a stipulated amount of rent. On January 4, 1929, he 
assigned these notes to the then president of the First 
National Bank of Hastings in trust to sell certain bonds 
or notes against them to third persons to pay the indebted- 
ness due the bank from him. The conflicting claim be- 
tween the receiver of the said bank and the successor 
trustee to the former president of the bank as to priorities 
under the trust agreement, and the second mortgage, are 
not in controversy in this suit, because they united here 
against a common opponent. Bryant did not pay his rent 
in full in 1932, and paid nothing after January 1, 1938. 
He continued to occupy the building with a hotel, and at 
the time of the trial was owing under his lease the sum of 
approximately $40,000. The claim before this court is 
made by the company that the accrued rental should be 
set off against the company’s indebtedness to Bryant, as 
represented by the notes. secured by this second mortgage. 

The receiver of the bank filed his petition. in January, 
1936, on the theory that the nonpayment of interest on the 
notes accelerated the payment of all, although, the first of 
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a series of ten notes was not due until September 1, 1936. 

It is the contention of the appellant company that the 
sale by Bryant of the real estate and the lease to him by the 
company constituted one transaction, and together they 
made an arrangement for mutual credit between them. 
Two theater men, who later formed the “Hastings Theatre 
& Realty Corporation,” were interested in a theater on 
this property, and negotiated with the owner who desired 
a hotel there. The result was an agreement between them 
for the sale, erection of a building, and the lease. On the 
15th of February, 1926, Monroe and Bard, acting as in- 
dividuals, entered into a written agreement with Bryant 
for the sale of the real estate for $70,000 of notes, se- 
cured by this second mortgage, subject to a first mortgage 
of $125,000, which was to be a part of the money used to 
erect a hotel and theater building. Bryant agreed to lease 
a portion of the building by executing. an attached lease 
when the building was inclosed. The building was to be 
ready for occupancy September 1, 1926. The notes were 
executed in a series, the first for $7,000 being due Septem- 
ber 1, 1986, and one of $7,000 due each year thereafter 
until the sum of $70,000 was paid. It does not seem neces- 
sary to set out in full the contract and the attached lease, 
because the chief question relates to the right of set-off 
of the amount of accrued rent against the amount due on 
the notes secured by this second mortgage. This was evi- 
dently one contract and included the several instruments, 
but let us examine the evidence to determine if there was 
any arrangement for mutual credit between Bryant and 
the company. 

It is not disputed that these were nonnegotiable notes. 
The notes of the company were made payable only to 
Bryant. By our statute a promissory note is not negotiable 
unless it is payable to order or bearer. Comp. St. 1929, 
sec. 62-101. It is argued this evidences that an arrange- 
ment was made by the parties to the agreement for mutual 
credit between them. On the other hand, the notes secured 
by the mortgage consist of a series of ten notes each for 
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$7,000, the first of which was due September 1, 1936, and 
one each year thereafter. The building was to be finished 
if possible by September 1, 1926, but the ‘lease which was 
to be signed when the building was inclosed was not signed 
until March 7, 1927, for a term of fifteen years beginning 
April 1, 1927. The term of the lease and the period during 
which the mortgage indebtedness would mature did not 
approximately coincide. The rent due in the meantime 
was much more than any amount due on the mortgage 
notes. The rent was due almost ten years before the first 
principal note matured. This would in effect have made 
the mortgage debt payable before the time stipulated in 
the notes. This negatives the contention that there was 
any intention to make an arrangement for mutual credit. 
Such an idea is not expressed in any of the several written 
instruments signed by the parties. It was not contemplated 
by them at the time. The subsequent acts of the parties 
indicate that no agreement between the company and 
Bryant was made relative to mutual credit. Although no 
rent was paid after January 1, 1933, and the rent was 
not paid in full for 1932, the company paid the interest on 
these notes until May 1, 1933. This is significant evidence 
that there was no arrangement for mutual credit. Other 
acts of officers of the company in evidence do not require 
further comment. 

It is argued however that the receiver and trustee, as 
assignees, had no greater rights against the company than 
their assignor, Bryant, and are subject to all the equities 
and defenses of the company against Bryant. These notes 
were assigned to the bank as collateral security by Bryant 
about November 21, 1928, and were in the collateral note 
case of the bank when it closed on October 5, 1931. Cronkle- 
ton became receiver thereafter, and took charge of the 
assets of the bank, including these notes. The assignment 
was made to the bank as collateral to Bryant’s notes, 
which amounted: on February 1, 1937, to $31,384.57. It is 
evident that these notes were assigned either to the bank 
or to the trustee. The applicable statutory provisions are: 
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“An action by the assignee of a thing in action shall be 
without prejudice to any set-off or other defense existing 
between the original parties; but this section shall not ap- 
ply to negotiable bonds, promissory notés, or bills of ex- 
change, transferred in good faith, and upon good con- 
sideration before due.”’ Comp. St. 1929, sec. 20-308. “When 
cross-demands have existed between persons under such 
circumstances that if one had brought an action against 
the other a counterclaim or set-off could have been set up, 
neither can be deprived of the benefit thereof by the assign- 
ment or death of the other, but the two demands must be 
deemed compensated, so far as they equal each other.” 
Comp. St. 1929, sec. 20-818. 

Now the appellant company takes the position that 
notice is not so important, since the notes are subject to 
a set-off under any circumstances. We do not follow its 
reasoning or its conclusions. It has been stated by a recog- 
nized authority: “(1) An assignee’s right against the 
obligor is subject to all limitations of the obligee’s right, 
to all absolute and temporary defenses thereto, and to all 
set-offs and. counterclaims of the obligor which would 
have’ been available against the obligee had there been 
no assignment, provided that such defenses and set-offs 
are based on facts existing at the time of the assignment, 
or are based on facts arising thereafter prior to knowledge 
of the assignment by the obligor. (2) Except as stated in 
subsection (3), an assignee’s right against the obligor is 
subject to all set-offs and counterclaims which would have 
been available against the assignee if he were the original 
obligee.” Restatement, Contracts, sec. 167. 

Among cases cited in the annotations is that of Henefin v. 
-Live Stock Nat. Bank, 116 Neb. 331, 217 N. W. 91. It sup- 
ports the general rule stated in the text quoted, and is par- 
ticularly applicable to our problem here. That rule is fol- 
lowed in Citizens Nat. Bank v. Rawley, 131 Neb. 10, 267 N. 
W. 151, and there stated in the following language: “Notice 
is immaterial unless the party liable on the assigned con- 
tract has after the assignment acquired some defense. As 
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to such defenses, the assignment takes effect from the time 
notice is given the obligor and not from.the time. of. the 
assignment.” . 

Certainly the assignee of a ahese in ee tag each nate 
in this case) generally acquires no greater rights: than 
those of the assignor, and takes it subject to all the de- 
fenses existent at the time. See the discussion of this rule 
in 4 Am. Jur. 304 and 305, and the many cases cited there- 
under, including the Nebraska case of Henefin v. Live 
Stock Nat. Bank, supra. The Henefin case involved a 
check, indorsed and deposited in one bank, and-drawn on 
another. The factual situation as to the ownership of the 
check was in dispute, but: when .that was:once determined, 
there was no great difficulty with the law applicable. ‘The 
case is reviewed in 6 Neb. Law Bulletin,. 416. It: is cited 
with approval in other cases. Long ago this court stated 
the rule. in another way when it said: “School district 
warrants do not possess the qualities of negotiable paper, 
and the purchaser thereof takes them subject to all equities 
existing against the original holder.”: State v. Melcher, 
87 Neb. 359, 127 N. W. 241. This latter case and the 
Henefin case. are cited, followed and approved more re- 
cently by this court.in Lincoln Nat. Bank & Trust Co. v. 
School District, 124 Neb. 588, 247 N. W. 433. 

There was no defense against the notes at the time of 
the assignment. .They were: not due, and the: rent was 
due periodically during that. time. The notes would not 
have been an offset again? the rent PECHUEE es were not 
due. . 

It has been held by this ee “Ordinarily, an assignee 
of a chose in action takes the same right as was possessed 
by, and subject to the same defenses and equities which 
could be enforced against, his.assignor at the time of the 
assignment, and such defenses and equities accruing there- 
after in the absence of notice to the debtor of: such assign- 
ment.” Union Nat. Bank v. valinge of Beemer, 123 Bey 
778, 244 N. W. 308. 

A well-known aathionity discusses this question as fol- 
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lows: “Until the debtor receives notice of the assignment, 
or, as the rule is sometimes stated, until he has knowledge 
of such facts concerning the same as are sufficient to put 
him on inquiry, he may deal with the assignor as if no 
assignment had been made. He may pay the assignor, 
even though the debt is not due at the time he makes such 
payment, or he may pay a subsequent assignee of whose 
assignment he has notice, or any person vested with ap- 
parent authority to receive payment, or an attaching credi- 
tor of the assignor under order of the court, the whole 
or any part of the debt. The debtor may subject the chose 
in the hands of the assignee to all equities against the 
assignor * * * prior to the time when he received notice 
of the assignment; but as to equities arising thereafter the 
rule is otherwise.” 5 C. J. 978. 

At another place, this same authority discusses the ques- 
tion under the subject of set-off and counterclaim as fol- 
lows: ‘‘Demands arising in favor of defendant against 
the assignor after notice of the assignment cannot be set 
off or counterclaimed against the claim of the assignee, at 
least where such subsequently accruing claims are inde- 
pendent of their origin, not arising from the same con- 
tract or transaction as the assigned claim, and even though 
they had their origin in transactions previous to the giving 
of notice.” 57 C. J. 485. 

There are many authorities cited under these last two 
quotations in Corpus Juris, and they indicate that the great 
weight of authority supports the rule. No cases have come 
to our notice which are contrary. The rule applicable to 
this case is that defenses arising against the assignor, after 
notice of the assignment, cannot be set off against the 
claim of the assignee. 

The trial court found from conflicting evidence that the 
“Hastings Theatre & Realty Corporation” had notice or 
knowledge of facts which charged it with notice of the 
assignment as to the receiver as of October 31, 1932, 
and the trustee is charged with notice as of the 25th of 
January, 1933. As far as the issues in this case are con- 
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cerned, it is immaterial, and no great complaint is made 
to that finding by the appellant. In fact, the dispute is 
only about a few months, anyhow. 

It is our conclusion, therefore, that there is no error 
in the record, and that the offset offered as a defense was 
not available against the assignee. 

AFFIRMED. 


CHARLES PAVLIK, SR., APPELLEE, V. NORMAN BURNS, 
SHERIFF: THOMAS PROKOP, APPELLANT. 
278 N. W. 149 


FILED FEBRUARY 25, 1938. No. 30232. 


1. Judgment: VacaTIoN. Statute enumerating grounds under 
which a judgment may be vacated after expiration of term at 
which judgment was rendered does not provide exclusive remedy, 
but such grounds are concurrent with independent equity ju- 
risdiction. 

RELIEF IN Equity. Where the circumstances call for 

equitable relief, a decree may, upon petition in equity, be set 

aside by a court of equity having jurisdiction of the parties 
and of the subject-matter of the suit, after expiration of the 
term at which it was rendered. 


APPEAL from the district court for Knox county: 
CHARLES H. STEWART, JUDGE. Affirmed. 


James P. Marron and D. E. Rissler, for appellant. 
Arthur L. Burbridge and Leigh & Krajicek, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ., and FALLOON, District Judge. 


PAINE, J. 

This is an action in equity to enjoin defendant and the 
sheriff from enforcing a judgment against plaintiff on the 
ground that such judgment was obtained by fraud. The 
trial court set the judgment aside, enjoined defendant 
from collecting it, and granted plaintiff a new trial in the 
original action, with 30 days to file an answer therein. 
Defendant appeals. 
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For many years the parties to this suit lived near 
Verdigre, Nebraska. On April 7, 1925, the plaintiff herein 
signed a promissory note as surety with his brother-in-law, 
Charles S. Mlady, to assist him in borrowing $3,500 from 
the defendant herein. 

On May 1, 1938, the defendant secured a judgment upon 
said note in the amount of $4,572.31, with interest at 10 
per cent., and when it was attempted to levy an execution 
on plaintiff’s land he saw an attorney for the first time, 
and this suit was brought. 

It appears from the evidence of plaintiff and his wit- 
nesses that, when defendant in this case brought suit on 
the note and summons was served on him by the sheriff, 
he went right over to see defendant, and asked what about 
it, and was answered: “T’ll not sue you and it will never 
come to judgment. You don’t need to bother about it.” 
The son, Charles Pavlik, Jr., and his wife testified they 
called defendant over to their car one day and asked him 
about it, and they testify that defendant assured them: 
“Tell Mr. Pavlik not to worry. I’m not going to do any- 
thing to him.” This was also soon after the summons had 
been served on the plaintiff. 

The fraud alleged is that defendant promised he would 
not take a judgment, or attempt to collect the note from 
plaintiff herein, in the suit he had brought on the note; 
that, in violation of that promise, he did take judgment 
and did attempt to collect it. 

On the other hand, the defendant relies on the holdings 
of this court to the effect that a court of equity will not 
relieve a party from a judgment which he might have 
prevented but for his own negligence. Shufeldt v. Gandy, 
84 Neb. 82, 51 N. W. 302. And, further, that it is a general 
rule that a court of equity will not set aside a judgment 
rendered in a case where the party complaining had full 
notice and knowledge of the pendency of the suit and took 
no steps. to protect his interest at that time. Campbell v. 
Harvard State.Bank, 103 Neb. 562, 173 N. W. 587. 

The defendant charges that no fraudulent intent jis 
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shown, which is a necessary element of every actionable 
fraud, and that, in order to enjoin the enforcement of a 
judgment, it must be shown, not only that the judgment 
debtor has a valid defense, but that he was prevented 
from interposing it by fraud, mistake or accident, and 
without fault on his part. Losey v. Neidig, 52 Neb. 167, 
71 N. W. 1067;.City of Broken Bow v. Broken Bow Water- 
Works Co., 57 Neb. 548, 77 N. W. 1078. 

It is then charged that plaintiff has failed to resort to 
his statutory remedy provided in section 20-2001, Comp. 
St. 1929. ere: _ 

The authorities appear to hold that, if the petition fails 
to set forth that the facts were not discovered within the 
two-year period from the date of the trial, and fails to 
show any reason for extending the two-year period, equity 
will be powerless to relieve. 

However, in a recent case of Howard Stove & Furnace 
Co. v. Rudolf, 128 Neb. 665, 260 N. W. 189, Chief Justice 
Goss held: “The provisions of section 20-2001, Comp. St. 
1929, enumerating grounds under which judgments may 
be set aside after the expiration of the term at. which they 
were rendered, are concurrent with independent equity 
jurisdiction.” 

This being a clear case for equitable relief on the ground 
of fraud, let us also consider that the note became due 
April 7, 1927. No payments were ever made on the note 
by the plaintiff, nor did he ever acknowledge his liability 
in writing, either before or after the running of the statute 
of limitations. At any rate, the plaintiff should have an 
opportunity to set up his defense and be heard thereon. 
The plaintiff was deprived of his day in court by being 
lulled into security by the direct promises made repeatedly 
by defendant that no harm would come to him if he paid 
no attention to the summons which had’ been served on 
him. This was fraud. 

Finding no error in the record, re + judgment of the 
district court is 

AFFIRMED: 
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RUBY RAY ET AL., APPELLANTS, V. SANITARY GARBAGE COM- 
PANY, APPELLEE. 
278 N. W. 139 


FILED FEBRUARY 25, 19388. No. 30327. 


1. Action. “Where a right has been created by statute which did 
not exist at the common law, the legislature may impose re- 
strictions thereon, and the conditions so imposed qualify and 
are an integral part of the act and must be fully complied 
with in the manner therein prescribed.” Duhrkopf v. Bennett, 
108 Neb. 142, 187 N. W. 813. 

2. Limitation of Actions. “No exception can be claimed in favor 
of minors in a statutory provision limiting the time for com- 
mencing actions given by such statute, unless they are expressly 
mentioned by the statute as excepted.” 37 C. J. 1021. 

WoORKMEN’S COMPENSATION. “Where no exception is 
provided by the statute, the requirement for the filing of a 
claim within a specified time applies to a minor dependent of 
an employee, whose failure to comply with the act precludes 
him from recovering compensation.” 71 C. J. 1025. 

4, Workmen’s Compensation: LIMITATION OF ACTIONS. The work- 
men’s compensation act, relating to the filing of claims for 
compensation, makes no exception in favor of minor dependents 
as to the limitation of time for filing claims and removal of 
their legal disability, and such sections must be construed as 
written, and any change therein to include such minor depend- 

~ ents must be accomplished by legislative enactment. 

: Where, in the course of his employment, an 
emoiayes is injured on October 4, 1931, and his death occurs 
on October 15, 1931, and his widow fails to file a claim for com- 
pensation within one year from such employee’s death, and re- 
marries on November 28, 1982, and no claim is filed in behalf 
of minor dependents by next friend or guardian until September 
26, 1936, such claim is barred by the statute of limitations, as 
provided in section 48-138, Comp. St. 1929. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


Homer L. Kyle and Clifford L. Rein, for appellants. 
Hall, Cline & Williams, contra. 


Lloyd E. Chapman and Holeman & Holeman, amici 
CUTIL. 
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Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ., and FALLOON, District Judge. 


MESSMORE, J. 

This is an appeal from the district court for Lancaster 
county, dismissing plaintiffs’ action, and holding that such 
action was barred by the statute of limitations. We are 
first concerned with the statute of limitations as it affects 
the plaintiffs’ action. 

Wallace B. Ray, an employee of defendant company, 
was injured in the course of his employment in an acci- 
dent on October 4, 1931. He died on October 15, 1931. 
At that time he was living with his wife and one minor 
child. Subsequently, another child was born to deceased’s 
widow, who remarried November 28, 1932. Both minor 
children were of tender years, being five and four years 
of age, respectively, at the time this action was filed on 
September 26, 1936, by the next friend and legal guardian 
of the minors and the administratrix of deceased’s estate. 
On the trial of this cause a compensation judge dismissed 
the case as barred by the statute of limitations. The com- 
pensation court also dismissed the case, as did the district 
court, for the same reason. Plaintiffs contend that such 
dismissal constitutes error and rely on the proposition 
that the minor children of tender years were mentally and 
legally incapacitated to sue until such time as they ob- 
tained a next friend or legal guardian; that the widow of 
deceased failed to file a claim, as required by the workmen’s 
compensation law, and, on her remarriage, the minor chil- 
dren, dependents of the deceased, are entitled to any com- 
pensation that may be owing. 

The following are the sections of the statute involved 
and requiring our consideration: Section 48-132, Comp. 
St. 1929, reads: “If an injured employee is mentally in- 
competent or is a minor at the time when any right or 
privilege accrues to him under this article, his guardian 
or next friend may, in his behalf, claim and exercise such 
right or privilege.” Section 48-133, Comp. St. 1929, as 
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amended by section 21, ch. 57, Laws 1935, is in part as 
follows: “Or in case of death of the employee, or in'event 
of his physical or mental incapacity, within six months 
after death or the removal of such physical or mental 
incapacity,” etc. The words “within six months after 
death” apply to the time of filing the claim. 

Section 48-138, Comp. St. 1929, reads: “In case of 
personal injury, all claim for compensation shall be for- 
ever barred unless, within one year after the accident, the 
parties shall have agreed upon the compensation payable 
under this act, or unless, within one year after the acci- 
dent, one of the parties shall have filed a ‘petition as pro- 
vided in section 3680 (48-139) hereof. In case of death, 
all claims for compensation shall be forever barred unless, 
within one year after the death, * * * one of the parties 
shall have filed a petition as provided in section 3680 
(48-139) hereof. * * * In the event of legal disability of an 
injured employee, said limitation shall not take effect 
until the expiration of one year from the time of removal 
of such legal disability.” 

It will be noted that from the date of the death of the 
deceased employee until this action was filed nearly five 
years had elapsed, and from the date of the remarriage 
of deceased’s widow nearly four years had elapsed. Clear- 
ly, the statute has run against the plaintiffs’ action, unless 
this court can so interpret the compensation law as to 
give to it a liberal construction, extending the statutory 
time to meet the conception of plaintiffs’ contention. 

Plaintiffs contend that in the exception the term “legal 
disability,” both by definition and by previous history of 
its use in law, includes minority or infancy, and that the 
term “injured employee” includes dependents of the de- 
ceased employee; and plaintiffs concurrently contend that 
the concluding exception in section 48-138, Comp. St. 1929, 
should be construed to read: “In the event of the mental 
incompetency, mental incapacity or minority of an injured 
employee ‘or his dependent or dependents in case of death, 
said limitation shall not take effect until the expiration of 
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‘one year from the time of removal of such mental in- 
competency, mental incapacity, or minority.” It is also con- 
tended by plaintiffs that sections 48-133 and 48-138, Comp. 
St. 1929, are to be construed together ;-that so construing 
said sections and placing the meaning thereof in one sen- 
tence would make it read as follows: “‘In death cases the 
claim for compensation must be made in six months and the 
petition for compensation filed in one year from the death of 
the employee or the removal of any legal disability of the 
claimant.” 

There can be no doubt of the legal disability of the 
minors in this case, and no objection can be had to con- 
struing the statutes together as contended. We must, how- 
ever, recognize that the language of both sections 48-133 
and 48-1388, supra, fails:to include minor dependents, and 
to include minor dependents would require language to be 
written into the act. 

Plaintiffs cite Walgreen Co. v. Industrial Commission, 
323 Jl. 194, 153 N. E. 831. In that case the petitioner ad- 
mitted that no claim for compensation was made by or on 
behalf of the injured boy until almost four years after the 
accident happened, but based her contention on a para- 
graph. of the compensation act of Illinois as follows: “In 
case an injured employee shall be incompetent at the time 
when any right or privilege accrues to him under the pro- 
visions of this act, a conservator or guardian may be ap- 
pointed, pursuant to law, and may, on behalf of such in- 
competent, claim and exercise any such right or privilege 
with the same force and effect as if the employee him- 
self had been competent and had claimed or exercised said 
right or privilege; and no limitations of time by this act 
provided shall run so long as said incompetent employee 
is without a conservator or a guardian.” 

Plaintiffs review the above case in detail and their 
analysis is correct. However, it must be remembered that 
the Illinois court was construing a statute that expressly 
provided, in case an injured employee shall be incompetent, 
that no limitation of time by the act provided shall run so 
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long as said incompetent employee is without a conservator 
or guardian, and the court declared that minority was 
incapacity. We do not have the same act in Nebraska, 
nor the same limitations as set forth in the section of the 
statute quoted. 

Plaintiffs cite Chase v. Ulster & D. R. Co., 215 App. Div. 
581, 214 N. Y. Supp. 615, wherein it was held: ‘ ‘Next 
friend,’ within workmen’s compensation law 1914, sec. 
116, as it existed in May, 1922, providing that limitation 
shall not run against minor dependent, unless minor has 
committee, guardian, or next friend, is one who had al- 
ready performed services for minor respecting matter in 
hand, and not one who might perform them in future.” 
In construing the act in question in the case cited, we find 
language very specific: “No limitation of time provided 
in this chapter shall run as against any person who is 
mentally incompetent or a minor dependent so long as he 
has no committee, guardian, or next friend.” The above 
ease is not analogous to the case at bar. It specifically 
mentions minor dependents and involves an additional 
statute of limitations directly affecting such dependent 
minors. 

Plaintiffs cite Southern R. Co. v. Grigsby, 155 Tenn. 285, 
292 S. W. 3. In that case it was held (292 8S. W. 3): “De- 
tailed and specific treatment of subject of limitation of ac- 
tions, under workmen’s compensation act, * * * must 
control and limit general and broad provisions * * * pro- 
viding that right to compensation shall be forever barred 
unless notice is given and claim made within one year 
after: accident.” The above case was based on a provision 
of the Tennessee act, providing that a minor’s claim is 
barred unless suit is filed within one year after the date of 
notice in writing, given by the employer to the bureau, 
stating his willingness to pay compensation when it is 
shown that the death is one for which compensation is 
payable. Suffice it to say that we have no such provision 
in the Nebraska law, and the above case does not meet 
the situation with which we are confronted in the case at 


VoL. 134] JANUARY TERM, 1938 183 
Ray v. Sanitary Garbage Co. 


bar. The statute itself made the exception in favor of the 
minor employee. The claim of a minor dependent was not 
involved. 

Plaintiffs cite Follmer v. Nuckolls County, 6 Neb. 204, 
wherein it was said: “Words are to be interpreted with 
reference to the general object and scope of the statute,” 
citing State v. Button, 25 Wis. 109. Plaintiffs also cite Heve- 
lone v. City of Beatrice, 120 Neb. 648, 2384 N. W.. 791, 
wherein this court held: “ ‘In the exposition of statutes, 
the reason and intention of the lawgiver will control the 
strict letter of the law when the latter would lead to 
palpable injustice or absurdity.’ Kelley v. Gage County, 
67 Neb. 6.” 

We have set forth sufficiently the contention of the plain- 
tiffs and their citations of authority that are pertinent to 
the issue here involved. There can be no denial that this 
court zealously safeguards the rights of minors under the 
law in construing the law as written. In this case we are 
met with an exclusive, independent act. The sections of the 
statute referred to are specific as to the time claim should 
be filed, and contain no exception tolling the statute in favor 
of a dependent minor. We find expression of this court 
on the subject in City of South Omaha v. McGavock, 72 
Neb. 382, 100 N. W. 805, wherein it was said (p. 384): 
“Where a statute grants a new remedy, and at the same 
time places a limitation of time within which the person 
complaining must act, the limitation is a limitation of the 
right as well as of the remedy, and, in the absence of 
qualifying provisions or saving clauses, the party seeking 
to avail himself of the remedy must bring himself strictly 
within the limitations.” The above holding was followed in 
Gengo v. Mardis, 108 Neb. 164, 170 N. W. 841. 

Our statutes and sections thereof relating to the work- 
men’s compensation law make no exception in favor of a 
minor dependent, and, in fact, no right of limitation is 
extended to a minor dependent until such time as he ob- 
tains a next friend or guardian; reference is only to an 
injured employee. Therefore, to make the act apply to 
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minor dependents in removing a legal disability until a 
next friend or guardian should be obtained would require 
that this court write into the act that which other legis- 
latures have seen fit to write therein. Walgreen Co. v. In- 
dustrial Commission, supra; Chase v. Ulster & D. R. Co., 
supra. We are also cognizant of the proposition of law that, 
in construing the workmen’s compensation act, this court 
will construe it liberally so that its beneficent purposes 
will not be thwarted by technical refinement. Such inter- 
pretation applies to the act as written and not to the addi- 
tion of words that require an extension of limitation ex- 
pressly written in the statute. Under the law we give a 
broad and comprehensive meaning to all statutes, in order 
to arrive at the legislative intent. By so doing, we cannot 
go to the length of placing in the act that which the legis- 
lature did not supply. We find expression for this state- 
ment in the case of Park v. School District, 127 Neb. 767, 
257 N. W. 219, wherein we said (p. 772): “While, as ap- 
plied to the questions presented by this record, the statu- 
tory provisions above quoted are to be liberally construed, 
yet we must approach the questions so presented, ‘having 
full regard for the fact that, under the division of powers 
found in the Constitution, our duty is not to enact but to 
expound the law (as written), not to legislate (to include 
a class not contained in the statute of limitations of ju- 
dicial rule in supplying language to meet the situation) 
but to construe legislation; to apply the law as we find it, 
to maintain its integrity as it has been written by a co- 
ordinate branch of the state government. If the law as 
written works hardships in a special class of cases the 
remedy lies with the branch of the government charged 
with the duty of enacting laws. If one does not protect 
himself and his rights under the law as written it is his 
misfortune, and this court should not, by judicial legisla- 
tion, for the purpose of relieving that misfortune, write 
into the statute a provision that the legislature has not 
seen fit to enact.”’ The above holding was followed in Price 
v. Burlington Refrigerator Express. Co., 131 Neb. 657, 269 
N. W. 4265. 
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In Duhrkopf v. Bennett, 108 Neb. 142, 187 N. W. 818, 
this court said (p. 144): “It appears that under the ex- 
press provisions of the workmen’s compensation act, here- 
inbefore cited, plaintiff’s suit is barred. * * * The remedy 
provided by the act being complete in itself and being a 
departure from the common-law remedy, the period of 
limitation for beginning suit which is named in the act 
controls, to the exclusion of the general act of limitations 
with respect to the time within which actions generally 
may be commenced.” 

The general rule is stated in 37 C. J. 1021, as follows: 
“No exception can be claimed in favor of minors in a 
statutory provision limiting the time for commencing ac- 
tions given by such statute, unless they are expressly 
mentioned by the statute as excepted.” We also find this 
language in 71 C. J. 1025: ‘Where no exception is pro- 
vided by the statute, the requirement for the filing of a 
claim within a specified time applies to a minor dependent 
of an employee, whose failure to comply with the act pre- 
cludes him from recovering compensation.” 

The rule is fundamental and recognized in Nebraska 
that, where the legislature has created a new right and 
fixed a statute of limitations which contains no saving 
clause, the genera] statute of limitations has no bearing. 

We believe that to hold as contended for by plaintiffs 
would amount to legislation by judicial rule, and that the 
relief asked for should be addressed to the legislature. 

For the reasons given in this opinion, the judgment of 
the district court is 

AFFIRMED. 
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MUTUAL BENEFIT LIFE INSURANCE COMPANY, APPELLAN1, 
v. CARL LONG ET AL., APPELLEES. 
278 N. W. 270 


FILED Marcu 4, 1938. No. 30201. 


Mortgages: Moratorium. In a suit in equity to foreclose a mort- 
gage on land, a moratorium granted under the void moratory 
act as amended in 1937 (Comp. St. Supp. 1937, sec. 20-21,168) 
is reversible on appeal. First Trust Co. v. Smith, ante, p. 84, 
277 N. W. 762. 


APPEAL from the district court for Stanton county: 
DE WITT C. CHASE, JUDGE. Reversed. 


Galvin, Byers & Sullivan, Moyer & Moyer and Perry W. 
Morton, for appellant. 


A. E. Wenke, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ., and WILLIAM A. DAY, District Judge. 


ROSE, J. 

This is a suit in equity to foreclose a mortgage for 
$16,000 on a quarter-section of land in Stanton county. 
On account of an unpaid debt of $16,233.04, a decree of 
foreclosure was entered May 27, 1935. Under the moratory 
act as amended in 1937 the district court granted a mora- 
torium staying a judicial sale of the mortgaged premises 
until March 1, 1939. Plaintiff appealed. 

The moratory act as amended in 1937 (Laws 1987, ch. 
42, sec. 8, Comp. St. Supp. 1937, sec. 20-21,168) has been 
held void. Furst Trust Co. v. Smith, ante, p. 84, 277 N. 
W. 762. It follows that the district court was in error in 
granting the moratorium from which the appeal was taken. 
The judgment granting defendant such relief is therefore 
reversed and the cause remanded for further proceedings. 

REVERSED. 
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MUTUAL BENEFIT LIFE INSURANCE COMPANY, -APPELLANT, 
v. JAKOB LONG ET AL., APPELLEES. 
278 N. W. 270° 


FIneD Marcy 4, 1938. No. 30202. 


Mortgages: MORATORIUM. “In a suit in equity to foreclose a mort- 
gage on land, a moratorium granted under the void moratory 
act as amended in 1937 (Comp. St. Supp. 1937, sec. 20-21,168) 
is reversible on appeal. First Trust Co. v. Smith, ante, p. 84, 
277 N. W. 762.” Mutual Benefit Life Ins. Co. v. Long, ante, 
p. 186, 278 N. W. 270. 


APPEAL from the district court for Stanton county: 
DE WITT C. CHASE, JUDGE. Reversed. 


Crossman, Munger & Barton, Varro H. Rhodes, Fay H. 
Pollock and Perry W. Morton, for appellant. 


A. E. Wenke, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ., and WILLIAM A. Day, District Judge. 


’ Rose, J; 

This is a suit in equity to foreclose a mortgage on a 
quarter-section of land in Stanton county for an unpaid 
debt of $16,086.82. A decree of foreclosure was rendered 
February 21, 1986. Under the moratory act as amended 
in 1937 the district court granted a moratorium staying 
a judicial sale of the mortgaged premises until March 1, 
1939. Plaintiff appealed. 

The moratory act as amended in 1937 (Laws 1987, ch. 
42, sec. 8, Comp. St. Supp. 1987, sec. 20-21,168) has been 
held void. First Trust Co. v. Smith, ante, p. 84, 277 N. 
W. 762. It follows that the district court was in error in 
granting the moratorium from which the appeal was taken. 
The judgment granting defendants such relief is therefore 
reversed and the cause remanded for further proceedings. 

REVERSED. 
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Barish-Sanders Motor Co. v. Fireman’s Fund Ins. Co. 


BARISH-SANDERS MOTOR COMPANY, APPELLANT, V. FIRE- 


MAN’S FUND INSURANCE COMPANY, APPELLEE. 
‘278 N. W. 374 


Finep Marcu 4, 1938. No. 30118. 


1. Insurance: PoLicy: CONSTRUCTION. The rule to construe am- 
biguous or inconsistent terms of an insurance contract in favor 
of insured, because insurer selected: the language used, does 
not Justity. the imposing of insurance risks not assumed. 

“Under policy insuring against loss 

or daimaee to BGoas while loaded for shipment, or in transit on 

described truck, by ‘collision’ of truck with any other automo- 
bile, vehicle, or object, insurer held not liable for damage to 
goods on top of load which came in contact with overhead 
bridge, where no part of truck itself came in contact with 
bridge.” Mendelsohn v. Automobile Ins. Co., 290 Mass. 228, 195 
N. E. 104. 


: When, by express terms, a limited 
collision coverage of cargo was specifically added to the policy, 
it cannot be extended by construction beyond the limitations 
contained in the language thus employed. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


Johnsen, Gross & Crawford, for appellant. 
Swarr, May & Royce, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and TEWELL, District Judge. 


EBERLY, J. 

This is an appeal from the judgment of the district 
court for Douglas county sustaining a demurrer to plain- 
tiff’s amended petition, on the ground that the same did 
not state facts sufficient to constitute a cause of action. 
The action is one at law upon a “Transportation Floater” 
policy. It is not a suit in equity to reform the policy, and 
to recover upon the instrument so reformed. Plaintiff’s 
petition properly pleads the terms of the policy in suit, 
and attached to its pleading, with due reference, is a 
photographic copy of the policy. As the basis for its claim 


VoL. 134] JANUARY TERM; .1938 189 


Barish-Sanders Motor Co. v. Fireman’s Fund Ins. Co. 


for indemnity, plaintiff alleges that four automobiles, con- 
stituting a cargo covered by the terms of the insurance 
policy, while en route and in transit, while “passing be- 
neath an overpass near Iowa: City, Iowa,’’. collided with 
and struck said overpass, and three of said automobiles 
were damaged -in the sum of. $1,056.10. The items of dam- 
age suffered are itemized, but there is no allegation that 
the vehicle on which the automobiles damaged were being 
carried collided with the overpass and the right to dam- 
ages is predicated solely on the collision of the cargo or 
load. 

The policy in suit is known as a “‘Transportation Floater” 
policy. By its terms, it insures certain goods and merchan- 
dise, including automobiles, trucks, and farm machinery in 
transit, against certain specified perils. The terms of the 
policy appear in part in the printed provisions of the form 
employed, and in part in typewritten additions thereto. 
“Transportation Endorsement C,” attached to and consti- 
tuting a part of the policy in suit, so far as material to this 
controversy, as part of the printed provisions embraces one 
following: 

“This policy insures (except as hereinafter provided): 
only against direct loss or damage by: 

(a) Fire and Lightning; 

“(b) Explosion; 

““(c) Tornado and Cyclone; Windstorm & Hail; 

“(d) Accidental collision of the vehicle with any other 
vehicle or object, excluding, however, contact with any 
portion of the roadbed, curbing, rails or ties of street, 
steam or other railroad, any stationary object while back- 
ing for loading or unloading,” 

The photographic copy attached to the petition discloses 
that in addition to item “(d)”’ quoted above, which termi- 
nates with a comma, the original blank policy as part of 
item ‘“(d)” contains the words ‘and collision of the load 
with any object.”’ It also appears that the last-quoted 
words were stricken at the time the policy was written, 
with the use, as plaintiff’s brief informs us, of red ink. 
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Plaintiff’s contention may be summarized in the follow- 
ing words, quoted from its brief, viz.: 

“Beginning with the word ‘excluding’ is a series of 
phrases separated by commas, until the end of the para- 
graph. The last phrase ‘and collision of the load with any 
object’ is stricken out. If a plain reading and understand- 
ing of the English language means anything, the phrase 
‘and collision of the load with any object’ is an exclusion 
in the original printed form. When it was deleted by the 
agent, the ‘exclusion’ no longer being a part of the policy 
contract, that hazard so excluded became ‘covered.’ A 
simple statement of the situation is to the effect that the 
striking of an ‘exclusion’ has the effect of making ‘cover- 
age.’ ”’ 

But the meaning of item “(d),” after the clause quoted 
was stricken out, still remains clear and definite. The 
language is not ambiguous. It plainly does not include 
damages occasioned by load or cargo collision as part of the 
coverage of the policy. 

“The rule to construe ambiguous or inconsistent terms 
of a life insurance contract in favor of insured, because 
insurer selected the language used, does not justify the 
imposing of insurance risks not assumed.” Himelbloom v. 
Metropolitan Life Ins. Co., 128 Neb. 52, 257 N. W. 525. See, 
also, Stone v. Physicians Casualty Ass’n, 1380 Neb. 769, 266 
N. W. 605. 

A similar situation involving the construction of similar 
language was presented in the case of Mendelsohn v. Auto- 
mobile Ins. Co., 290 Mass. 228, 195 N. E. 104, wherein the 
supreme judicial court of Massachusetts announced the 
rule, viz.: 

“Under policy insuring against loss or damage to goods 
while loaded for shipment, or in transit on described truck, 
by ‘collision’ of truck with any other automobile, vehicle, 
or object, insurer held not liable for damage to goods on 
top of load which came in contact with overhead bridge, 
where no part of truck itself came in contact with bridge.” 

But, it would seem that item “(k)” which follows item 
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“(d)” in the same division of the policy in suit, and which 
is a typewritten addition of coverage to the printed form, 
also supplies a negative answer to plaintiff’s contention. 
It reads as follows: 

“Loading and unloading hazards due to perils specified 
above, and in addition, damage by collision or overturning 
of cargo while being loaded or unloaded.” 

The effect of item “(k)” was to increase the insurance 
coverage by adding thereto damages for collision of cargo 
while being loaded or unloaded. It is a very limited colli- 
sion liability, but nevertheless it is, to the extent of its 
terms, strictly and wholly repugnant to the printed pro- 
vision, viz.,.“excluding * * * collision of the load with any 
object.” The Century Dictionary and Cyclopedia definition 
for ‘‘collision” includes ‘‘the meeting and mutual striking 
or clashing of two or more moving bodies, or of a moving 
body with a stationary one.” Therefore, when the latter 
provision of limited liability for collision damages was 
added by item ‘“‘(k),” reasonable care on the part of the 
draftsman would dictate the striking of the provision of 
the printed form repugnant thereto. This was necessary 
to harmonize the terms of the instrument after this type- 
written addition thereto was made. Under these circum- 
stances the “striking out” of the last clause of item “(d)” 
ig not the creation of an extended coverage. 

When by express terms a limited collision coverage of 
cargo was specifically added to the policy, it cannot be 
extended by construction beyond the limitations contained 
in the language thus employed. The controlling maxim is: 
“Kapressum facit cessare tacitum.” Broom’s Legal Maxims 
(9th ed.) p. 420. 

It follows, therefore, that the judgment of the district 
court is in all respects correct. and it is 

AFFIRMED. 
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JAMES P. MOONEY ET AL., APPELLEES, V. DRAINAGE DISTRICT 
No. 1 oF RICHARDSON COUNTY ET AL., APPELLANTS. 
278 N. W. 368 


Fitrep Marcu 4, 1938. No. 30049. 


1. Constitutional Law. Landowners held to have acquired vested 
property rights by payment of legal assessments on their lands 
by a public drainage district for drainage proving to be in- 
effective because the district failed to comply with the valid 
judgment of a court ordering it to enlarge the outlet to the 
drainage system. : 


2. “The private rights of parties which have been vested 
by the judgment of a court cannot be taken away by subse- 
quent legislation, but must be thereafter enforced by the court 
regardless of such legislation.” Hodges v. Snyder, 261 U. S. 
600. 

3. An amendatory or repealing legislative act may re- 


lease penalties imposed for the protection or benefit of the state 
under a former statute, but private property rights acquired 
under a statute and established by the valid judgment of a 
court are not subject to legislative invasion by means of a new 
statute. 
4, In Mooney v. Drainage District, 183 Neb. 197, 274 N. W. 467, 
opinion and judgment directed by it vacated on rehearing. 
APPEAL from the district court for Richardson county: 
JOHN B. RAPER, JUDGE. Opinion on motion for rehearing 
of case reported in 133 Neb. 197. Former opinion vacated 
and judgment of district court affirmed. 


Flansburg, Lee & Sheldahl and Archibald J. Weaver, for 
appellants. 


Jean B. Cain, Kennedy, Holland, De Lacy & Svoboda and 
Edson Smith, contra. 


George H. Heinke, amicus curiz. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


EBERLY, J. 

This is a suit in equity for a mandatory injunction to 
prevent Drainage District No. 1 of Richardson county 
and the supervisors thereof, defendants, from dissolving 
the drainage district before they comply with an affirmed 
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judgment of the district court for Richardson county, re- 
quiring them to enlarge the outlet of their drainage system 
between Burlington railroad bridge 64 and the Missouri 
river to the minimum carrying capacity of 20,000 cubic 
feet of water a second. James P. Mooney and others simi- 
larly situated, plaintiffs, are owners of lands which were 
assessed by the district for drainage benefits. 

The former judgment of the district court for Richard- 
son county required defendants to increase the capacity of 
the outlet to a minimum of 11,000 cubic feet of water a 
second. From this judgment defendants appealed to the 
supreme court, and plaintiffs appealed from the order limit- 
ing the minimum capacity to 11,000 cubic feet of water a 
second. On appeal the supreme court found, referring to 
the legislation on the subject: 

“That a district organized under this act has the power 
to construct a drainage system and to maintain, improve, 
and repair it, within the limit of the appraised benefits to 
the land within the district; that whenever such drainage 
system becomes out of repair, defective, or inefficient for 
any reason, it is its duty to improve and repair it, within 
the limit of its power, so that it may serve the purpose for 
which it was constructed, and to the end that the land- 
owners may receive the benefits for which the land is as- 
sessed. 

“That the drainage system of the defendant district has 
become defective and inefficient because the outlet below 
bridge 64 is too small to properly care for water brought 
down by the ditches and canals of the district, and to pre- 
vent flooding of plaintiffs’ land; that such condition can 
be remedied and proper improvements and repairs can be 
made by the district within the limit of its powers.” 
Mooney v. Drainage District, 126 Neb. 219, 233, 252 N. W. 
910. 

After discussing the evidence, it was further found on 
appeal in the former case that the increase in the capacity 
of the outlet as fixed by the court below was inadequate. 
The following appears in the opinion in that case: 
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“We therefore hold that the findings and decree of the 
district court should be modified to require the defendant 
district to enlarge the outlet of its drainage system be- 
tween bridge 64 to the Missouri river to a minimum carry- 
ing capacity of 20,000 cubic feet per second, and that, as so 
modified, the finding and judgment should be affirmed.” 
Mooney v. Drainage District, 126 Neb. 219, 284, 252 N. W. 
910. 

A formal judgment was entered on these findings and 
later a mandate was issued, directing the district court to 
carry into effect its judgment as modified. Judgment on 
the mandate ordered compliance with the affirmed judg- 
ment. Before defendants complied therewith, the legis- 
lature changed the drainage law to read as follows: 

“Tf at any time after the final construction of such im- 
provement the same shall become out of repair, obstructed, 
inefficient, or defective from any cause, except such as are 
the result of the use of said improvements as a joint outlet 
for other systems of drainage improvements, the board of 
supervisors, if in its discretion it is practicable and feasible 
to make such repairs, remove such obstructions and correct 
such inefficiencies, may order an assessment upon the lands 
and property benefited by the drainage system for the 
purpose of placing the same in proper and suitable condi- 
tion for drainage purposes.” Comp. St. Supp. 1935, sec. 
31-463. 

Construing this provision of the new act to take from 
the drainage district and its officers the power to enlarge 
the outlet to their drainage system, they declined to make 
the improvements ordered. 

At this stage of the litigation plaintiffs commenced the 
case at bar, a new suit in equity, giving a history of the 
equitable relief already granted to them in the former 
suit, pleading that defendants were planning to dissolve 
the drainage district without performing their adjudicated 
duties to increase the capacity of the outlet to their drain- 
age system, refusing to obey the decree and mandate of 
the courts, alleging the change in the law did not relieve 
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them from the performance of their adjudicated duties, and 
praying for equitable relief by means of a mandatory in- 
junction to prevent the injuries enumerated and the in- 
vasion of the adjudicated property rights of plaintiffs. 

Defendants answered at great length the petition for 
an injunction, but their principal defense was the new 
statute, which they construed to take from them the power 
to increase the capacity of the outlet to their drainage 
system. The district court sustained a demurrer to the 
answer, and defendants, electing to stand thereon, were 
ordered to comply fully with the former orders and were 
enjoined from dissolving the drainage district and from 
taking any steps to do so until they enlarge the outlet as 
directed and discharge the other outstanding indebtedness 
of the district. From this judgment in the present case, 
defendants appealed to the supreme court, where a former 
opinion contains a statement of the facts in detail. Mooney 
v. Drainage District, 138 Neb. 197, 274 N. W. 467. 

Defendants insist that the district court erred in sus- 
taining the demurrer to the answer and in granting the 
injunction. The controlling question may be condensed to 
this form: Did plaintiffs acquire such rights and defend- 
ants incur such obligations as cannot be taken away by the 
change in the drainage laws? 

Defendants in their answer herein admitted the judicial 
proceedings in which they were ordered to increase the 
capacity of the outlet to their drainage system. In specific 
terms they answered further: 

“These defendants further say that after the entry of 
judgment on the mandate, on November 19, 1934, they, as 
supervisors of said district, proceeded in all good faith to 
comply with said judgment and order, * * * but that before 
definite action could be taken and contract rights estab- 
lished, the legislature repealed the provisions of the statute 
upon which said judgment was based.” 

Referring to the change in the law defendants state 
their position as follows: 

“A drainage district is a public corporation. It is a 
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little community within itself. It is composed of the land- 
owners, who elect directors and rule the district through 
popular vote. The duties of the board of supervisors are 
prescribed by statute. The: district is a department of 
government, with the sovereign power of taxation. The 
income of the district is applied under the direction of the 
statute. The county treasurer is the custodian of its funds; 
his disbursements are regulated as in the case of other 
public moneys. Such a drainage district, being a public 
corporation and creature of the legislature, is one over 
which the legislature has a particularly full power. Every 
landowner who becomes a member of such district does so 
with the implied understanding, and with the recognition, 
of the necessary reservation of power in the legislature to 
amend and alter the powers, rights and privileges of the 
district. = 

“No person can have a vested right in the continuance 
of any law, or in the continuance of the power delegated 
to the district to exercise the sovereign right of taxation. 
The legislature may terminate the powers of the district 
and withdraw the power of taxation whenever, in its judg- 
ment, it is deemed advisable, and before the board of 
supervisors has so acted within those powers or taken 
such steps as would create contractual or vested rights 
under the existing law. 

“That the legislature has full control over such public 
corporations, and may withdraw the power at any time 
before the board has exercised it, is, we believe, fully 
borne out by the decisions hereinafter cited in this brief. 
The amended law is broad in its terms and must be so 
interpreted. It looks backwards as well as forwards. It 
says: ‘If at any time after the final construction of such 
improvement the same shall become out of repair,’ that 
the board shall not have power to enlarge its channels in 
order to accommodate the increased volume of water poured 
into the ditch from other districts. 

“It prohibits that action, as applied to this particular 
ditch, at any time subsequent to the original construction 
of its ditches in 1906.” 
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The foregoing quoted paragraphs are taken from the 
brief of defendants, as showing their.:position. The power 
of the state to change the law to release penalties already 
imposed for its benefit.and to withdraw from public: cor- 
porations the authority to assess lands benefited by. public 
improvements was presented fully in connection with de- 
cisions cited. The: power to release, by means of-a new 
statute, penalties imposed for the benefit of the state is 
recognized in the recent case of Tukey v. Douglas County, 
183 Neb. 732, 277 N. W. 57. The repeal, even, of a statute 
abolishing capital punishment without a saving clause may 
set free a malefactor upon whom the death penalty. had 
been imposed, power to execute the judgment having been 
lost. It is also recognized law that rights and liabilities 
created by statute may be taken away by a subsequent 
statute operating prospectively. In the former opinion dis- 
cussing these problems in this case, the theory and argu- 
ment of defendants were adopted, the demurrer of plain- 
tiffs to the answer of defendants overruled and the judg- 
ment granting the injunction reversed. Mooney v. Drain- 
age District, 183 Neb. 197, 274 N. W. 467. 

After a reargument the questions for determination were 
reexamined. The rights now claimed by plaintiffs do not 
involve penalties which the legislature may waive on be- 
half of the state. The amendment of the drainage law cited 
is not limited to prospective operation. Its effect, if oper- 
ating retroactively, as argued by defendants, and as held 
in the reported opinion herein, is to set aside a district 
court judgment affirmed by the supreme court. The judg- 
ment was entered and affirmed according to law in the 
due exercise of judicial power conferred by the Constitu- 
tion and statutes upon the courts. Lands of plaintiffs in 
the drainage district were assessed for drainage and the 
assessments were paid. What plaintiffs acquired by paying 
their assessments for benefits was a property right in the 
improvement of their lands by drainage. It was adjudi- 
cated in the former suit as follows: 

“It was the intent of -the legislature ‘in. the siectment of 
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the provisions of article 4, ch. 31, Comp. St. 1929, to im- 
pose a duty on drainage districts organized thereunder to 
maintain and keep in repair the drainage systems con- 
structed under the powers given them by such act, to the 
end that landowners whose land was assessed for the con- 
struction of such system on the basis of expected benefits 
from such construction may be protected in the enjoyment 
of such benefits.” Mooney v. Drainage District, 126 Neb. 
219, 252 N. W. 910. 

It was also adjudicated in the same former suit that de- 
fendants failed to grant the relief to which plaintiffs were 
entitled under the drainage law and that failure of duty 
in that respect resulted in the flooding of plaintiffs’ lands 
and the impairment of drainage for which they paid. It 
was further adjudicated that defendants had the necessary 
power and means to increase the capacity of the outlet to 
20,000 cubic feet of water a second. Plaintiffs were not 
reduced to a status limited to a mere connection with the 
drainage district. They had individual property rights 
which they acquired by payment of assessments and these 
rights extended to the enlargement of the drainage outlet. 
The failure to recognize acquired individual property rights 
of drainage accruing to plaintiffs and to consider the 
judgment for costs seems to be fatal defects in the argu- 
ment that power to make the improvement ordered was 
lost by the change in the law. The better view seems to be 
that such rights, when adjudicated, should be classed in 
the law as vested private property rights beyond legis- 
lative invasion. An eminent text-writer stated the law as 
follows: 

“The power to open or vacate judgments is essentially 
judicial. Therefore, on the great constitutional principle 
of the separation of the powers and functions of the three 
departments of government, it cannot be exercised by the 
legislature. While a statute may indeed declare what 
judgments shall in future be subject ‘to be vacated, or 
when or how or for what causes, it cannot apply retro- 
spectively to a judgment already rendered and which had 
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become final and unalterable by the court before its pass- 
age. Such an act would be unconstitutional and void on 
two grounds; first, because it would unlawfully impair the 
fixed and vested rights of the successful litigant; and 
second, because it would be an unwarranted invasion of 
the province of the judicial department.” 1 Black, Judg- 
ments (2d ed.) sec. 298. 

Judge Cooley expressed the same view: 

“Legislative action cannot be made to retroact upon 
past controversies, and to reverse decisions which the 
courts, in the exercise of their undoubted authority, have 
made; for this would not only be the exercise of judicial 
power, but it would be its exercise in the most objection- 
able and offensive form, since the legislature would in 
effect sit as a court of review to which parties might ap- 
peal when dissatisfied with the rulings of the courts.” 
1 Cooley, Constitutional Limitations (8th ed.) 190. 

As recently as 1922, the supreme court of the United 
States said: 

“The private rights of parties which have been vested 
by the judgment of a court cannot be taken away by sub- 
sequent legislation, but must be thereafter enforced by the ; 
court regardless of such legislation.” Hodges v. Snyder, 
261 U.S. 600. 

The state by an amendatory or repealing legislative act, 
operating retroactively, as already explained, may release 
penalties imposed for the protection or benefit of the state 
under a former statute. By the same method the state 
may abandon its own claims and rights, if not forbidden 
by the Constitution. But private property rights acquired 
under statutes and established by valid judgments of 
courts are not subject to legislative invasion by means of 
new statutes. Judgments for costs recovered by private 
individuals against public corporations for nonperformance 
of duties and obligations and adjudicated property rights 
of individuals under statutes are not lost by operation | 
of subsequent statutes amending or repealing the former 
statutes under which such rights were granted and ad- 
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judicated. State of Pennsylvania v. Wheeling and Belmont 
Bridge Co., 18 How. (U. 8S.) 421; Ettor v. Tacoma, 228 U. 
S. 148; The Clinton Bridge, 10 Wall. (U. S.) 454; United 
States v. Klein, 13 Wall. (U. S.) 128; Coombes v. Getz, 285 
U.S. 484. 

The drainage district is not dissolved, nor can it be, 
until it discharges its outstanding obligations, including 
the affirmed judgment requiring it to protect the private 
property rights of plaintiffs by increasing the capacity of 
the outlet to its drainage system to 20,000 cubic feet of 
water a second. 

The former opinion and judgment herein are vacated 
and the judgment of the district court is 

AFFIRMED. 

PAINE, J., dissents, for the reasons set out in former 
opinion, Mooney v. ree District, 183 Neb. 197, 274 
N. W. 467. 


KATHERINE H. FITZSIMMONS, APPELLEE, V. HUBERT GIL- 
MORE ET AL., APPELLANTS. 
278 N. W. 262 


FILeD Marcu 4, 1988. No. 30249. 


Licenses. Under the facts disclosed by this record, even if the 
original license granted by defendants to plaintiff’s predecessors 
in title rested wholly in parol, and the terms thereof being 
now in dispute and not established by the evidence, the open 
entry on the defendants’ premises by the licensee (pursuant 
to and in conformity with the terms of such license and with 
actual knowledge of the licensor), the constructing of the im- 
provement here in suit, substantial in material and permanent 
in plan, at the sole cost of the licensee, followed by thirty 
years’ continuous and undisturbed use under claim of right, 
render such license wholly irrevocable. 


APPEAL from the district court for Dodge county: 
FREDERICK L. SPEAR, JUDGE. Affirmed. 


John F. Rohn, for appellants. 
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Robins & Yost, contra. 


‘Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and TEWELL, District Judge. 


EBERLY, J. : 

This is a suit in equity to enjoin defendants from re- 
moving certain water and sewér pipes, which, in 1906, 
had been installed by plaintiff’s predecessors in title in 
and across the church grounds of defendants, and which, 
in 1936, under the authority and direction of such defend- 
ants, had been in part removed and in part destroyed. 

Plaintiff, by. her pleadings, asks for a complete restora- 
tion of the status quo as existing prior to this interruption 
and for recompense for injuries suffered thereby. De- 
fendants joined issue by general denial, and, in addition, 
pleaded affirmatively certain facts, and prayed also for 
denial of plaintiff’s prayer for relief, and “that plaintiff 
be required to remove all water and sewer pipes from the 
defendants’ property forthwith, or in the alternative that 
the defendants be permitted to remove all of said pipes 
and other property belonging to plaintiff from the defend- 
ants’ property described herein, and. that the plaintiff be 
enjoined from placing or attempting to place any water 
or sewer pipes upon or under any portion of the defendants’ 
property above described.” 

Trial was had which resulted in a finding and judgment 
for plaintiff. Defendants appeal. 

The pleadings, in connection with the evidence, disclose 
that plaintiff and her predecessors in title had, for more 
than thirty years, owned and occupied the north half of 
lots 5 and 6 in block 93 of the original town (now city) 
of Fremont, Nebraska; that the defendant corporation 
during the same period owned and occupied the south 
half of the same lots; and that during the same period the 
city water mains and public sewer had been continuously 
maintained along the public street paralleling the south 
boundary of defendants’ lots. It also appears, without sub- 
stantial contradiction, that. the sewer and water -pipes in 
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suit were originally emplaced and laid from these water 
and sewer mains by a licensed plumber of the city of Fre- 
mont in and across the south half of lots 5 and 6, then 
owned and occupied by defendant church, pursuant to an 
official permit granted by municipal authority on March 
31, 1906, and said water and sewer pipes terminated at 
and were connected with’a dwelling-house situated on the 
north half of the described lots. Part of this improvement 
was a stop box placed near the intake from the city water 
main, and a grease trap situated south and east of the 
residence of plaintiff, both at all times in plain view. This 
permit was secured by plaintiff’s predecessors in title then 
residing in the dwelling-house last referred to. The im- 
provement was made under the authority and direction of 
plaintiff’s predecessors in title, and was completed on July 
2, 1906, on which date it was left by the constructing 
plumber with “the water left turned on.” -Plaintiff alleges 
that these acts were performed and authorized by a con- 
sent in writing of the defendant church, and also by oral 
consent thereof duly given.. From and after their installa- 
tion until the summer of 1936, substantially without inter- 
ruption, these water and sewer pipes continuously per- 
formed their essential functions for plaintiff and her prede- 
cessors in title occupying the residence herein referred to. 
In 1920-1922, the exact date not being definitely stated, 
plaintiff testifies that she employed a plumber who went 
upon the church property and made excavations thereon for 
the purpose of repairing the pipes. During the thirty-year 
period, the record is silent as to objections or protest of 
defendants as to construction, maintenance, or continu- 
ation of this improvement across the church land of de- 
fendants. The evidence in the record tends to support the 
inference that knowledge of the existence of these water 
and sewer pipes beneath the surface of the church grounds 
had been, by lapse of time, wholly lost to those charged 
with the transaction of the church’s business and the care 
of its property. In October, 1936, in making excavations 
on their lands for improvements of their religious edifice, 
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the workmen employed by defendants, and those engaged 
in that work, came in contact with the pipes in suit, and 
severed and in part removed them. This was done without 
plaintiff’s consent. Negotiations were had between the 
parties to this suit, the ultimate termination of which was 
an election on part of defendants to terminate all rights 
which plaintiff might possess in their premises, and in 
pursuance to such election an unconditional demand was 
made upon plaintiff to remove from defendants’ premises 
the pipes and improvements in suit, but no compensation 
was paid or tendered to plaintiff. The present suit is 
brought by plaintiff to establish and perpetuate rights 
which, for thirty years, had been uninterruptedly enjoyed 
by plaintiff and those through whom she derived her pos- 
session. The defendants’ contention is that no rights have 
ever been conferred by them upon any one, save by “a 
mere oral license,” revocable by-its inherent nature, and 
which has been duly revoked, and the affirmative relief 
which defendants demand is predicated on that fact. 

While the pleadings designate Fitzsimmons as plaintiff 
and the Christian Church and its officers as defendants, 
yet the form as well as the substance of the issues disclose 
that both are “moving parties,” asking affirmative relief.. 
Indeed, it must be admitted that the first attack on the 
status quo which had continued thirty years was made by 
the defendants. By their forcible action taken, they had 
created a situation which rendered the litigation inevitable. 
The applicable maxim is, equity looks through forms to 
substance. 

Without reference to the correctness of the name by 
which defendants’ pleading is designated, the situation 
invokes the rule that, while the burden of proof is general- 
ly on the plaintiff, still, ‘“Where a defendant pleads an 
affirmative defense or sets up in his answer facts in avoid- 
ance, the burden of proof is upon him. So, too, the burden 
of proving allegations in a .cross-bill necessary to entitle 
defendant to. affirmative relief rests. upon him to the same 
extent as if he had brought an original action.” 22 C. J. 74. 
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Lydia Gaeth, a witness, testified: that she was married 
to Otto Gaeth on April 15, 1906; that, March 1 preceding, 
the construction of their residence on the north half of 
the lots (on the south half of: which the church property 
is located) began; that the details of making that im- 
provement were carried out by her husband; that the 
ditches were excavated across the church property and re- 
mained open several days; that the water and sewer pipes 
were laid therein by a plumber hired by her husband, and 
were in due time closed up. 

While Mrs. Gaeth was not able ‘ qualify as a competent 
witness as to the arrangement made with defendant church 
covering the placing of the pipes in the church ground, 
and her testimony on that subject was stricken out as 
hearsay, it is quite obvious, in the light of the surround- 
ings, that such pipes were installed openly, under a claim 
of right, and paid for by her husband; and the use of the 
water and sewer system continued uninterrupted and with- 
out protest from any one for the. three and a half years 
during which she and her husband occupied these premises 
as their home. In fact, both parties allege, in substance, 
that the water and sewer pipes were laid in their present 
position, under a license and permit, by plaintiff’s prede 
cessors in title, but no competent evidence has been intro- 
duced by either party as to the consideration given, whether 
the permission or grant: was oral or written, or what the 
terms and conditions of the same were. Mrs. Gaeth’s evi- 
dence is also that her husband who owned the property 
and personally looked after all the details of this building 
died in 1981. This man, in view of the situation established 
by the evidence, necessarily possessed complete knowledge 
of the transaction that resulted in putting in improve- 
ments, including the rights, if any, the extent of the same, 
and the manner and method by which they were obtained 
from the defendant church in 1906. Mrs. Gaeth could not 
now state the names of the board officers of defendant 
church as constituted in 1906. It is also established by 
uncontradicted evidence that a plumber employed by plain- 
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tiff, a Mr. Fletcher, repaired the water system across the 
church premises about a year or two after Armistice Day 
(1919), and that for that purpose excavations were made 
in the church yard; but that this man had left Fremont 
some years ago, and his whereabouts were at the time of 
the trial unknown. It appears without serious question 
that the occupants of this residence property continuously 
enjoyed the water and sewage system installed in and across 
the church premises, without interruption, for thirty years 
last past. 

So, also, defendants’ pleading setting forth that the water 
and sewer pipes were laid in their present situation by 
plaintiff under a license or permit granted by the defend- 
ant church, and alleging the limitations and . conditions, 
fairly established as a fact that action for that purpose 
was actually had by the appropriate. church authorities 
prior to the installation of this improvement in 1906. In 
the natural and regular course of business a church record 
made substantially contemporaneously would evidence the 
action taken. If, through. inadevertence, no such record 
was actually made, or if originally made it had been, in 
the. course of thirty years, lost or destroyed, then the 
actual participants in granting such permit, who were 
presumably members of the defendant corporation, if still 
living, would doubtless be able to establish what was done 
by competent parol evidence. At all events, this proof, 
whether found in the private corporate records of: the 
church, or within the memory of its membership, was 
peculiarly within the possession of defendants. But, though 
definite and positive allegations covering these matters 
are set forth in defendants’ pleading, we find they tender 
no evidence in support thereof as to the matters here dis- 
cussed. 

In view of the entire record, considered.in connection 
with the time that has elapsed since 1906, it would seem 
that the application of the following principles is invoked, 
viz.: 

“In the administration of justice it is often wise to 


206 NEBRASKA REPORTS [VoL. 134 


Fitzsimmons v. Gilmore 


place the burden of producing evidence on the party best 
able to sustain it, and ambiguity, concealment, or evasion 
react with peculiar force on a pleader who asserts a fact 
and fails to produce the evidence, which, if his assertion 
were true, would be in his possession. Hence it is very 
generally held that where the party who has not the gen- 
eral burden of proof possesses positive and complete knowl- 
edge concerning the existence of facts which the party 
having that burden is called upon to negative, or where 
for any reason the evidence to prove a fact is chiefly, if 
not entirely, within his control, the burden rests on him 
to produce the evidence.” 22 C. J. 81. 

Whatever the actual extent of plaintiff’s rights may in 
fact be, they have been vested for thirty years. They are 
not executory, but executed. It appears that defendants 
never questioned the use made of their premises until the 
three decades had fully elapsed. In the natural course of 
events, evidence that once existed is not now obtainable. 
Three persons, who, if alive, would be important witnesses 
in this case, have, according to the evidence, departed this 
life. This action is one in equity. Plaintiff asks only that 
the status quo be continued as it has existed for thirty 
years. Defendants ask for restoration as the situation 
. was in 1906 and prior thereto. 

But, “Equity regards stale claims with disfavor and long 
lapse of time, unexplained, even when not of itself a bar 
to relief, operates by way of evidence against the justice 
of the right asserted, and not only subjects plaintiff’s case 
to severer scrutiny than it would otherwise receive, and 
exacts of him a higher degree of proof than would other- 
wise be required, but moves the.court to look with more 
indulgence on the evidence adduced by defendant. Long 
lapse of time, if unexplained, may create or justify a pre- 
sumption against the existence of validity of plaintiff's 
right and in favor of the adverse right of defendant; or a 
presumption that if plaintiff was ever possessed of a right, 
it has been abandoned or waived, or has been in some 
manner satisfied, or that plaintiff has assented to or ac- 
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quiesced in the adverse right of defendant; or a presump- 
tion that the evidence of the transaction-in issue has been 
lost or become obscured, or that conditions have changed 
since the right accrued, and that in consequence the ad- 
verse party would be prejudiced by its enforcement. ” 21 
C. J. 226. 

‘In the discussion of this question, another text meee. 
in part: “Where important evidence in behalf of the de- 
fendant has been lost during the delay of the complainant, 
he will generally be barred from relief. The loss may re- 
sult from the death or incapacity of some of the witnesses. 
Again, the delay may be so long that under the circum- 
stances many of the important facts have become obscuréd. 
To allow. a complainant relief in such cases would fre- 
quently risk ‘a great hardship to innocent parties. Conse- 
quently, the courts decline to interfere.” 4 Pomeroy, Equity 
Jurisprudence (4th ed.) p. 3425. And, see, also, note 68 
appearing under the foregoing text, p. 3425. : 

Then again, “It is an ancient and well-settled doctrine 
of the common law that a mere license, whether by deed 
or by parol, is revocable at pleasure.” 17 R. C. L. 576, sec. 
89. But, to this rule there always has been two recognized 
exceptions, viz.: Where the license is executed, and where 
by reason of the expenditures'‘by the licensee on the 
strength of the license, it would otherwise be inequitable 
to permit the licensor to effect a revocation. 17 R. C. L. 
576, sec. 89. 

Thus it was that, “in an action on the case,” recovery 
was denied where the area which belonged to the defend- 
ant’s house had been inclosed and covered by a skylight 
placed above the plaintiff’s window by means of which the 
light and air were prevented from entering plaintiff’s win- 
dow, but with the express consent and approbation of plain- 
tiff obtained before the inclosure was made, and plaintiff 
also gave leave to have part of the frame-work nailed 
against his wall. But some time after it was finished plain- 
tiff objected to it and gave notice to have it removed. 
Winter v. Brockwell, 8 East, 308. In the last-cited case, 
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Lord Ellenborough, C. J., stated that the license given by 
the plaintiff to erect the skylight having been acted upon 
by defendant, and expenses incurred, could not be recalled 
and the defendant made a wrong-doer, at least without 
putting him in the same situation as before by offering to 
pay all the expenses which had been incurred in conse- 
quence of it. See, also, Woodbury v. Parshley, 7 N. H. 237, 
26 Am. Dec. 739; LeFevre v. LeFevre, 4 Serg. & Raw. (Pa.) 
*241; Giles v. Simonds, 15 Gray (Mass.) 441, 77 Am. Dec. 
373. 

On this record defendants contend that the rights pos- 
sessed by plaintiff are revocable, “at the will of the licensor, 
whatever expenditures licensee may have made, provided 
the licensee has reasonable notice and opportunity to re- 
move his fixtures and improvements.” This wholly ignores 
the situation created by the lapse of thirty years as dis- 
closed by the evidence in this case. These facts and condi- 
tions, fairly established, appeal strongly to the conscience 
of a court of equity for the continued maintenance of the 
status quo, after important witnesses are dead and the 
essential elements of the original transaction are vague 
and undetermined by the proof. 

We have carefully considered the discussion of certain 
Nebraska cases by defendants in their brief, and in learned 
argument at the bar of this court. We do not find defend- 
ants’ contention convincing. Besides, for more than a 
quarter of a century these cases have announced a prin- 
ciple which at this time constitutes a rule of property in 
this state. 

From these authorities, so discussed by defendants, we 
deduce the conclusion that, even if the original license 
granted by defendant church to plaintiff’s predecessors 
rested wholly in parol, the open entry on the church 
premises by the licensee (pursuant to and in conformity 
with the terms of such license and with actual knowledge 
of the licensor), the constructing of the improvement here 
in suit, substantial in material and permanent in plan, at 
the sole cost of the licensee, followed by thirty years un- 
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disturbed use, under the facts disclosed by this record, 
render such license wholly irrevocable. Arterburn v. Beard, 
86 Neb. 733, 126 N. W. 379; Gilmore v. Armstrong, 48 Neb. 
92, 66 N. W. 998; Johnson v. Sherman County Irrigation, 
Water Power and Improvement Co., 71 Neb. 452, 98 N. W. 
1096; Severson v. McKenzie,.122 Neb. 827, 241 N. ‘W. 774; 
2 Tiffany, Real Property (2d ed.) p. 1208. 
It follows that the judgment of the district court and its 
decree as entered are approved. 
AFFIRMED. . 


WILLIAM C. HEETER, APPELLANT, V. SAM NISI ET AL., AP- 
PELLEES. 
278 N. W. 271 


FILtep MarcH 4, 1938. No. 30228. 


1. New Trial. The statute requiring a motion for a new trial to 
be filed during the term at which the verdict, report or decision 
is rendered is mandatory. 

Where a motion for a new trial is filed after the 

adjournment of the term, it is a nullity even if filed within 

three days of the rendition of the verdict, report or’ decision 
appealed from, unless it is within the exceptions stated in sec- 

tion 20-1143, Comp. St. 1929. 


APPEAL from the district court for Douglas. county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Mossman, Anderson & Meissner and John A. McKenzie, 
for appellant. 


Wear, Boland & Nye, contra. 


Heard before Goss, C. J., ROSE, EBERLY, Day, PAINE, 
CARTER and MESSMORE, JJ. 


CARTER, J. ‘ 

This is an action to recover damages for personal in- 
juries alleged to have been sustained by plaintiff:at Hia- 
watha, Kansas,-on February 18, 19385, while plaintiff was 
riding in an automobile owned by the defendant Nisi and 
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operated by the defendant Pattavina. At the close of plain- 
tiff’s case, the defendants moved to dismiss the action for 
the reason that the evidence was insufficient to sustain the 
allegations of plaintiff’s petition, which motion was sus- 
tained and the action dismissed. From the overruling of 
his motion for a new trial, plaintiff appeals. 

The record discloses that the action was dismissed by 
the trial court on April 30, 1937, and that a motion for a 
new trial was filed on May 3, 1937. The record further 
shows that the trial was had at the February, 1937, term 
of court and that said term adjourned sine die on May 1, 
1937. 

The section of the statute applicable to the above facts 
is as follows: “The application for a new trial must be 
made at the term the verdict, report, or decision is rendered, 
and except for the cause of newly discovered evidence, 
material for the party applying, which he could not, with 
reasonable diligence, have discovered and produced at the 
trial, shall be within three days after the verdict or de- 
cision was rendered, unless unavoidably prevented.’’ Comp. 
St. 1929, sec. 20-1143. Newly discovered evidence is not 
alleged as a ground for a new trial in the motion filed, nor 
is there any showing that its filing in due time was un- 
avoidably prevented. 

In Carmack v. Erdenberger, 77 Neb. 592, 110 N. W. 315, 
this court held: ‘The statute requiring a motion for a new 
trial to be in writing and filed during the term at which 
the ‘verdict, report or decision’ is rendered, and, except for 
the cause of newly discovered evidence, within three days 
after the verdict or decision is rendered, unless unavoidably 
prevented, is mandatory.” 

In Harris v. Jennings, 64 Neb. 80, 89 N. W. 625, this 
court said: “A motion for a new trial must, in all cases, 
except for newly discovered evidence, be filed at the term 
at which the finding or decision sought to be vacated by 
the motion is rendered. When a motion for a new trial is 
overruled, because not filed within the time required by 
statute, all matters necessarily included therein as grounds 
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for a new trial are unavailing on review by proceedings in 
error.” 

Other cases to the same effect are Murten v. Garbe, 93 
Neb. 589, 141 N. W. 146; Solittgerber Bros. v. Skinner 
Packing Co., 119 Neb. 185, 227 N. W. 446. 

We are therefore obliged to hold that a motion for a 
new trial must be filed at the same term of court that the 
verdict, report or decision was rendered, and, in addition 
to this requirement, within three days from the rendition 
of the verdict, report or decision appealed from. A motion 
for a new trial that is not filed within the time specified 
by statute is a nullity and of no force and effect. In the 
case at bar the motion for a new trial was filed within 
three days after the rendition of the judgment but not 
within the same term of court. The filing of the motion 
for a new trial therefore availed the plaintiff nothing. The 
pleadings are sufficient to sustain the judgment rendered, 
and, under such circumstances, it ought to be and hereby is 

AFFIRMED. 


HAROLD E. WILSON, APPELLANT, V. BROWN-MCDONALD CoM- 
PANY ET AL., APPELLEES. 
278 N. W. 254 


FILED Marcu 4, 1938. No. 30329. 


1. Workmen’s Compensation: COMPENSABLE INJURIES. Section 48- 
121, Comp. St. 1929, after detailing the degree of disability, 
the awards therefor, and the specific schedule of awards for 
the loss of certain members of the body, and the loss of use 
and function of such members, uses this language: “Should the 
employer and employee be unable to agree upon the amount of 
compensation to be paid in cases not covered by the schedule,” 
etc. This language, construed and given a liberal construction, 
as required within the meaning and interpretation of the 
workmen’s compensation law of Nebraska, includes severe facial 
disfigurement. 

Section 11, ch. 57, Laws 1935, provides: “All 

disputed claims for workmen’s compensation shall be submitted 

to the Nebraska workmen’s compensation court for a finding, 
award, order or judgment.” This provision held to include 


212 


-NEBRASKA REPORTS [VOL. 134 
Wilson v. Brown-McDonald Go. 


eases not covered by the schedule contained in section 48-121, 
Comp. St. 1929. 

COMPENSATION COURT: JURISDICTION. Section 6, ch. 
57, Laws 1935, provides that the compensation court may adopt 
all reasonable rules necessary for carrying out the intent and 
purpose of the act, and shall administer and enforce all of the 
provisions of the Nebraska workmen’s compensation law and 
acts amendatory thereof, except such as are committed to the 
courts of appellate jurisdiction. 

In view of the language used in section 48-121, Comp. 
St. 1929, and in section 6, ch. 57, Laws 1935, pertinent to a 
disputed question between the employer and the employee “in 
cases not covered by the schedule,” an appellate court, in 
trying the case de novo, has power and authority to determine 
the rights of the respective parties under the law relating to 
cases not covered by the schedule in such workmen’s compen- 
sation act. 

COMPENSABLE INJURIES. Disfigurement resulting from 
severe third-degree burns to the face is to be considered in the 
light of the general statutory purpose to provide compensation 
for personal injuries, and is within the meaning of the language 
contained in section 48-121, Comp. St. 1929, viz., “in cases not 
covered by the schedule.” 

: It is the consequences of disability flowing 
from personal injury that the workmen’s compensation act of 
Nebraska seeks to alleviate.. Comp. St. 1929, secs. 48-101, 
sitar 


Impairment of ability to earn may result 
from ineligibility to obtain work to do, as well as from inability 
to do procurable work. 

Master and Servant: WoRKMEN’S COMPENSATION Law: COoN- 
STRUCTION. It has long been the policy of this court to give a 
liberal construction to the workmen’s compensation law, so that 
its beneficent purposes may not be thwarted by technical re- 
finement of interpretation. Maryland Casualty Co. v. Geary, 123 
Neb. te 244 N. W. 797. 

: ToTaL DIsaBILITy. “A workman, who, sole- 
ly because of his injury, is unable to perform or to obtain any 
substantial amount of labor, either in his particular line of 
work, or in any other for which he would be fitted except for 
the injury, is totally disabled within the meaning of the work- 
men’s compensation law.” Wingate v. Evans Model Laundry, 
123 Byes 844, 244 N. W. 635. 

MEDICAL AND HOSPITAL SERVICES. Where the 
viene discloses that further medical, hospital and surgical 
services would not definitely improve the condition of an injured 
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: employee,' and where such improvement would: be conjectural, 
_ the. employer’s liability, under section 48-120, Comp. St. 1929, 
to furnish reasonable medical and hospital . services and medi- 
cines, as and when needed, ceases. 
: PENALTY. “Where a reasonable controversy 
~ exists peuweeh an employer and an employee, as to the former’s 
liability under the workmen’s compensation act, the employer 
is not liable for the penalty for waiting time during the time 
the cause is pending in the courts for final determination.” 
Claus v. EeDeNers) 120 Neb. 812, 235 N. W. 450. 
ATTORNEY’S FEES. An allowance of at- 
torney’s fees to employee’s attorney is erroneous, where the 
evidence discloses that an employer has not refused or neglected 
to pay compensation, or appealed from an award made to the 
employee by the workmen’s compensation court or the district 
court. Comp. St. Supp. 1987, sec. 48-125. 


APPEAL from the district court for Merrick county: 
LOUIS LIGHTNER, JUDGE. Reversed, with directions. 


H.G. Wellensiek, for appellant. 


Kennedy, Holland, De Lacy & Svoboda anda Sora 
Cassem, contra. 


Heard before Goss, C. J., ROSE, EBERLY, CARTER and 
MESSMORE, JJ., and WILLIAM A. Day, District Judge. 


MESSMORE, J. 

This is an appeal from the. district court for Merrick 
county, wherein such court affirmed an award made by 
the compensation court, and in addition thereto allowed 
attorney’s fees for the claimant’s attorney in the sum of 
$300. The claimant appeals to this court from such award 
and finding as made by the district court, and the defend- 
ants cross-appeal on the question of attorney’s fees. The 
pleadings are proper in form to present the issues con- 
tended for in this court. 

A brief summary of the evidence, as disclosed by the 
record, follows: The accident in question occurred on 
September 7, 1931. The claimant had graduated from 
high school; had received one and a half years of college 
education; was 20 years old at the time of the accident; 
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had done retail sales work in a grocery store, clothing 
store and in obtaining work for a laundry. His wages were 
$75 a month. He had worked steadily for a period of two 
years. The accident was caused when the claimant was 
taking some papers to be burned in an incinerator back 
of the store of the Brown-McDonald Company, and when 
he put the papers into a barrel that was used as an in- 
inerator there was an explosion, as a result of which he 
received severe third-degree burns over his entire face. 
He received emergency treatment, was taken by ambulance 
to St. Francis Hospital in Grand Island, Nebraska, re- 
mained there for three months under the care of doctors; 
then placed in the care of a plastic surgeon, at Milwaukee, 
‘Wisconsin, remained there from January, 1932, until the 
beginning of August, 1935, a great portion of which time 
was spent at St. Mary’s Hospital in Milwaukee, and sub- 
sequently he was sent to a hotel in Milwaukee. The insur- 
ance carrier paid the sum of $11.54 a week as compensation 
up to August 10, 1935, when payments ceased. The insur- 
ance carrier then endeavored to procure a settlement with 
the claimant, in which they offered him $800 in full settle- 
ment, which was declined. 

There appears in the record the testimony of John 
Knickrehm, retail grocer, of E. E. Clark, grocer, of the 
‘managers of the Brown-McDonald store and the Penney 
Store, and of L. S. Norstedt, a merchant, and R. Tooley, a 
merchant, to the effect that they would not employ the 
claimant in their places of business on account of his 
facial disfigurement, which is described as “terrible.” The 
only employment that the claimant has had since the acci- 
dent was invoicing for a few days. Some argument is 
‘made to the effect that the claimant has not made a sincere 
effort to obtain employment. The fact remains that the 
concerns for whom he worked at the time of his accident, 
and which employ many people in the different depart- 
ments of their business,.such as bookkeepers, clerks, and 
deliverymen, have not reemployed the claimant. The plastic 
surgeon’s testimony is that the appearance of claimant’s 
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face is steadily improving and the skin is looking better; 
that the surgical treatments stopped on August 10, 1935, 
and that the disfigurement would gradually lessen; that it 
was difficult to estimate the amount of surgical work that 
may be required, but that a person suffering from facial 
disfigurement is ordinarily sensitive about it, and where 
there is some detail work to be done, if it can be done 
handily after a certain healing period, then it might be 
the thing to do; that he had not discharged the claimant. 

The testimony of the doctor, called for defendant, is, in 
substance, that the claimant is not suffering from any 
physical disability and is not physically incapacitated to 
perform manual labor. The witness believed that the dis- 
figurement could be lessened by a further operation, and 
that it was a handicap to claimant in employment where 
he would have to meet the public, but that he had such a 
personality that people would learn to like him; that cer- 
tain plastic treatment ought to be had because the “inner 
angle of his left eye is broadened, that can be brought 
down, his left eye can be rather easily fixed;” that the con- 
dition of his skin is better. 

This case is tried de novo in this court. The record dis- 
closes that, previous to the award made by the compensa- 
tion court and the district court, there had been expended 
compensation to the claimant for 204 weeks, amounting 
to the sum of $2,354.16, and in addition thereto medical 
expenses in the sum of $10,924.91, or a total expenditure 
of $13,279.07. The hearing before the compensation court 
was had on November 25, 1936, award being made on 
March 16, 1937, granting claimant temporary total dis- 
ability at $11.54 a week from September 7, 1931, to No- 
vember 25, 1936, less $2,354.16 paid, plus $190 paid out 
by the claimant for living expenses, and the compensation 
court found that claimant was not entitled to compensation 
for disfigurement and made no allowance for attorney’s 
fees. Claimant then appealed to the district court, praying 
for a modification and additional compensation; that is, 
for total temporary disability, until his permanent dis- 
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ability was ascertained; for total permanent disability; 
for additional medical and surgical and hospital treat- 
ments; for 50 per cent. penalties for compensation unpaid; 
and for attorney’s fees. The district court sustained the 
compensation court -in its findings ang allowed $300 at- 
torney’s fees.’ 

The claimant seeks to reverse the finding and holding 
of the district court that the claimant was not entitled 
to compensation for permanent total disability for severe 
facial disfigurement. 

The workmen’s compensation act of the state of Ne- 
braska does not contain specific language having to do 
with facial disfigurement of a severe nature. Claimant 
cites section 48-121, Comp. St. 1929. This section pro- 
vides a schedule of compensation, established for injuries 
resulting in disability. It then gives a résumé of the 
amount of wages and per centwm thereof that may be re- 
covered for total disability not to exceed 300 weeks; pro- 
vides for total disability for the lifetime of the employee 
and fixes the per centum for partial disability followed by 
total disability, and for disability partial in character, with 
the exception of particular cases which are set out in sub- 
division 8 of said section. Subdivision 3 fixes amounts for 
disability resulting from permanent injury, in addition to 
the amount paid for temporary disability ; “provided, how- 
ever, the compensation for temporary disability shall cease 
as soon as the extent of the permanent disability is ascer- 
tained ;”” then fixes compensation for the loss of certain 
members of the body, and further fixes compensation, 
amount thereof and the length of time such payments are 
to run, for the loss of the use and function of certain mem- 
bers of the body, etc. 

In section 48-121, Comp. St. 1929, we find this language: 
“Should the employer and the employee be unable to agree 
upon the amount of compensation to be paid in cases not 
covered by the schedule, the amount of compensation shall 
be settled according to the provisions of section 3680 (48- 
189).’”’ (Italics ours.) Section 48-139 has been repealed 
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(Laws 1935, ch. 57, sec. 24), and in place thereof we have 
section 13, ch. 57, Laws 1935, which section enlarges upon 
section 48-139 to some extent, qualifies the procedure and 
makes some addition thereto, but retains the remedy pro- 
vided in section 48-139 in all cases of dispute with reference 
to workmen’s compensation. In addition thereto, section 
11, ch. 57, Laws 1935, provides: “All disputed claims for 
workmen’s compensation shall be submitted to the Ne- 
braska workmen’s compensation court for a finding, award, 
order or judgment.” 

Section 48-101, Comp. St. 1929, contains this provision: 
“When personal injury is caused to an employee by acci- 
dent arising out of and in the course of his employment,” 
etc. Thus, where an employee receives personal injuries 
in the course of his employment, section 48-121, Comp. St. 
1929, provides for compensation to be paid him for such 
personal injuries. The personal injury in this particular 
case not having been designated by the act, we then refer 
to that part of the act, as above set out, namely, “in cases 
not covered by the schedule,” which necessarily means all 
other cases that are not designated in the schedule but 
which would naturally fall within the provisions of the 
act. 

Section 6, hi 57, Laws 1935, provides, in substance, 
that the compensation court may adopt all reasonable rules 
necessary for carrying out the intent and purpose of the 
act, and shall administer and enforce all of the provisions 
of the Nebraska workmen’s compensation law and acts 
amendatory thereof, except such as are committed to 
courts of appellate jurisdiction. The appellate court, in a 
trial de novo, would then have the same power and au- 
thority, as granted to the compensation court by law, to 
fix the degree of disability and determine the award, if 
any, due claimant. 

In the case of Everhardt v. Newark Cleaning & Dyeing 
Co., 117 N. J. Law, 581, 189 Atl. 926, involving disfigure- 
ment of an employee’s face badly scarred by acid, the 
New Jersey supreme court held the facial disfigurement 
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not compensable, even though it lessened the employee’s 
earning power, since the New Jersey statutes provided for 
compensation for disability and for disability alone, dis- 
ability defined in that case being that which disqualifies 
an employee from doing work, in whole or in part. The 
opinion was filed by the supreme court of New Jersey 
February 6, 1937, and was definite in that if disfigurement, 
standing alone, is to be made the basis of compensation 
the same must be done by the legislature and not by an 
extension of the act by judicial construction. The opinion 
cited provisions of the New Jersey statutes, which we shall 
later refer to. The case of Everhardt v. Newark Cleaning 
& Dyeing Co. was subsequently taken to the court of errors 
and appeals of New Jersey, and an opinion in that court 
released on September 22, 1937, in which the holding by 
the supreme court of New Jersey was reversed. Everhardt 
v. Newark Cleaning & Dyeing Co., 119 N. J. Law, 108, 194 
Atl. 294, 

It is contended by the appellees that the holding in the 
Everhardt case in the court of errors and appeals was to 
the effect that because said court had, in a memorandum 
opinion 15 years previously, permitted recovery for facial 
disfigurement, the nonexercise of the amendatory power 
by the legislature during the intervening period is sufficient 
legislative acquiescence and ratification. A careful reading 
of the opinion by the court of errors and appeals discloses 
the following: The New Jersey act provided for compen- 
sation according to a schedule which is contained in para- 
graph 11 of such act, which paragraph was amended by 
Pamph. L. 1928, p. 281, section **236-11, Comp. St. Supp. 
1930, and provides (a) “for injury producing temporary 
disability,” (b) “for disability total in character and 
permanent in quality,” and (c) “for disability partial in 
character, but permanent in quality,” to be based on the 
extent of such disability. This latter subdivision then goes 
on to schedule specific compensation for loss of a member, 
or where the usefulness thereof or of any physical function 
is permanently impaired proportionate compensation shall 
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be paid. Similar language appears in our compensation 
law. Comp. St.- 1929, sec. 48-121. 

Referring to the language “in all lesser or other cases 
involving permanent loss,” which appears in the new Jersey 
law, the court of errors and appeals, in Everhardt v. 
Newark Cleaning & Dyeing Co., 119 N. J. Law, 108, 194 Atl. 
294, said: “If it be held that the significance of the adjective 
‘lesser’ is limited by the prior provisions for arbitrary 
allowances for the loss of a member or physical function, 
without regard to actual disability during the prescribed 
compensation period, the subsequent adjective ‘other,’ quali- 
fying the same noun ‘casés,’ is demonstrative of a legisla- 
tive purpose to include all other personal injuries ‘involving 
permanent loss,’ in the sense of disability.” The construc- 
tion of this language in the New Jersey court seems to be 
the principal reason for the court’s decision. While the 
language in our statute is not identical with that of the 
New Jersey statute, it is so closely related that there is 
very little distinction, if any, in the meaning of the various 
types of relief granted. Instead of using the words “in all 
lesser or other cases involving permanent loss,’ as found 
in the New Jersey compensation law, the Nebraska law, 
after setting forth the schedule, uses the words: “Should 
the employer and the employee be unable to agree upon 
the amount of compensation to be paid im cases not covered 
by the schedule.” 

The test of liability, as stated by the New Jersey court 
of errors and appeals in the EH'verhardt case, “is not the 
immediate impairment of earning power; it is rather the 
loss ensuing from personal injury which detracts from the 
‘former efficiency’ of the workman’s ‘body or its members 
in the ordinary pursuits of life.’” The English case of Ball 
v. William Hunt & Sons, Ltd., (1912) App. Cas. 496, 5 
B. W. C. C. 459, was cited in the opinion. Without dis- 
cussing the English case, suffice it to say that the court 
placed an interpretation on the British workmen’s com- 
pensation act, permitting recovery for facial disfigurement, 
when the act had no specific provision therefor. The House 
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of Lords has apparently. settled the question because it 
has, in unequivocal terms, laid down the proposition that 
incapacity for work may mean physical inability to do 
work so as to earn wages, or it may mean inability to se- 
cure employment, due to the belief of employers in the 
unfitness of the workman to perform work owing to the 
injuries they perceive he has sustained. The court -was 
interpreting the 1906 British workmen’s compensation act 
which was a prototype of the New Jersey act, as stated in 
the E’verhardt case. The New Jersey court of errors and 
appeals, in allowing recovery in the Everhardt.case, fol- 
lowed the English case of Ball v. William Hunt & Sons, 
Ltd., supra. ; 
Appellant cites Beal v. El Dorado Refining Co., 182 Kan. 
666, 296 Pac. 723. Plaintiff in that case suffered injuries 
constituting a partial loss. of the sight of one eye, and a 
partial loss of hearing in both ears, and was disfigured for 
life. The supreme court of Kansas applied the schedule 
and permitted recovery for the disfigurement, holding that 
impairment of earning power may result in ineligibility 
to obtain work to do, as well as inability to perform the 
work. The court in that case was interpreting paragraph 
22 of the Kansas workmen’s compensation act (R. S. Supp. 
44-510), and permitted recovery for disfigurement under 
paragraph 22, wherein we find this language: “Should the 
employer and the employee be unable to agree upon the 
amount of compensation to be paid in any case of injury not 
covered by the schedule, the amount of compensation shall 
be settled according to the provisions of this act as in 
other cases of disagreement.” (Italics ours.) Then follow 
certain provisos, which it is unnecessary to relate here. 
The value of this Kansas case to the case at bar is to dis- 
close that the language in the Kansas compensation act 
is similar to that in section 48-121, Comp. St. 1929, wherein 
it was stated, “in cases not covered by the schedule.” 
Neither our compensation act nor that of Kansas covered 
facial disfigurement, but recovery was permitted by the 
supreme court of Kansas in the above case under almost 
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the identical language-as. contained in section 48-121, supra. 

Appellant cites Ossie v. Verde Central Mines, 46 Ariz. 
176, 49 Pac. (2d) 396; filed September 23, 1935. In the 
state of Arizona disfigurement was included in the original 
compensation act, which was adopted and included in the 
Constitution of the state. The court said in the opinion that 
the legislature recognized that all injuries were not covered 
by the schedule in Arizona, and that “for unscheduled 

_ injuries, either total or partially permanent in their nature, 
compensation shall be awarded in accordance with the facts 
of the case.”’ The value of the cited case is that the Arizona 
court stressed the fact that one must look to the act itself 
and its meaning, and if there be no specific provisions 
relative to the subject-matter, the general purpose of the 
act should be so construed as to effectuate that purpose in 
justice to all interested parties. 

Appellant cites Maryland Casualty Co. v. Geary, 123 Neb. 
851, 244 N.. W. -797, wherein this court said (p. 855): 
“It has long been the policy of this state to give a liberal 
construction of the workmen’s compensation law, so that 
its beneficent purposes might not be thwarted by technical 
refinement of interpretation.” .And appellant also cites 
McGuire v. Phelan-Shirley Co.;.111 Neb. 609, 197 N. W. 
615; Baade v. Omaha Flour Mills Co., 118 Neb. 445, 225 
N. W. 117; Speas v. Boone County, 119 Neb. 58, 227 N. W. 
87, holding to like effect. 

Appellant cites Wingaté v. Evans Model Laundry, 123 
Neb. 844, 244 N. W. 635, wherein we held: “A workman, 
who, solely because of his injury, is unable to perform or 
to obtain any substantial amount of labor, either in his 
particular line of work, or in any other for which he would 
be fitted except for the injury, is totally disabled within 
the meaning of the workmen’s compensation law.” This 
holding is quoted in Flesch v. Phillips Petroleum Co., 124 
Neb. 1, 244 N. W. 925. In the above cases, the injuries 
sustained by the employees related to bodily. functions 
which prevented them from carrying on the work for 
which they had been previously trained. The principle of 
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law announced would be the same and apply to any injury 
suffered by an employee. 

Appellees contend that to allow claimant to recover for 
total disability would amount to judicial legislation, in 
supplying that which the legislature had failed to include 
in the act. They cite Hyett v. Northwestern Hospital, 147 
Minn. 418, 180 N. W. 552, filed December 24, 1920. The 
Minnesota compensation act did not contain a provision 
covering facial disfigurement. The plaintiff sought to 
bring an action for common-law negligence. The court 
held, in effect, that, having predicated his action on the 
compensation act, he could not bring an action for common- 
law negligence; that, if the compensation act did not 
cover facial disfigurement, it was within the province of 
the legislature to so amend the act. The act was amended 
in 1923 to cover facial disfigurement and an award made 
therefor. 

Appellees cite Boyer v. Crescent Paper Box Factory, 148 
La, 368, 78 So. 596. Without detailing the facts in that 
case, except to say that plaintiff was severely injured 
when she caught her hair in some machinery and was 
scalped, the original compensation act did not provide for 
compensation for disfigurement to the face or head. The 
plaintiff contended that she did not come within the pro- 
visions of the act. Subsequently, the act was amended to 
cover facial disfigurement of a serious and permanent 
nature. The court held that the subsequent amendment, 
which included the injury suffered by the plaintiff, did not 
affect her previous right to maintain a common-law action 
outside of the original act, where said action was started 
previously to the amendment. 

In Shinnick v. Clover Farms Co., 169 App. Div. 236, 154 
N. Y. Supp. 423, cited by appellees, the compensation act 
did not provide for recovery for the loss of a part of an 
ear. The court said: “If the schedules do not cover the 
injury suffered by an employee he does not fall within the 
purview of the act and cannot claim compensation under 
it, for the act provides no scale or gauge by which to de- 
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termine what compensation should be provided.” It was 
said that such an injury, having no tendency to impair 
the efficiency of the injured person in his employment, 
was not covered by the act. 

In Matter of Sweeting v. American Knife Co., 296 N. Y. 
199, 128 N. E. 82, cited by appellees, the court held that an 
amendment to the workmen’s compensation act providing 
for an award for serious facial or head disfigurement was 
constitutional so ‘far as facial disfigurement was related 
to the loss of earnings. In American Knife Co. v. Sweet- 
ing, 250 U. S. 596, which affirmed Matter of Sweeting 
v. American Knife Co., supra, the court said (p. 601): 

“Even were impairment of earning power the sole justi- 

fication for imposing compulsory payment of workmen’s 
compensation upon the employer in such cases, it would 
be sufficient answer to the present contention to say that 
a serious disfigurement of the face or head reasonably 
may be regarded as having a direct relation to the injured 
person’s earning power, irrespective of its effect on his 
mere capacity for work. 
_ “Under ordinary conditions of life, a serious and un- 
- natural disfigurement of the face or head very probably 
may have a harmful effect upon the ability of the injured 
person to obtain or retain employment. Laying aside ex- 
ceptional cases, which we must assume will be fairly dealt 
with in the proper and equitable administration of the 
act, such a disfigurement may render one repulsive or 
offensive to the sight, displeasing, or at least less pleasing, 
to employer, to fellow employees, and to patrons or custo- 
mers.” 

We have quoted the above language to disclose the trend 
of thought in such cases. 

Appellees cite Hull v. United States Fidelity & Guaranty 
Co., 102 Neb. 246, 166 N. W. 628, where a lineman, while 
working on a pole, fell to the ground and sustained a com- 
pound fracture of his left thigh bone and other injuries. 
As a result, his left leg was shortened an inch or more and 
his Jeft knee and ankle were rendered stiff and incapable 
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of normal motion. He had no other business than that of a 
telephone lineman and was disabled thereafter from follow- 
ing that occupation. This court permitted recovery for 
the loss of a leg, 50 per cent. of the amount of his wages 
for 200 weeks, stating that the compensation for per- 
manent loss of the use of a leg, unaccompanied by any 
other physical injury or loss of health, cannot exceed the 
amount specified under the law. This recovery was under a 
schedule as provided by law for the loss of a leg. 

Appellees also cite Schroeder v. Holt County, 113 Neb. 
736, 204 N. W. 815. The court held, under subdivision 3, 
sec. 3044, Comp. St. 1922 (now section 48-121, Comp. St. 
1929) : “An employee who receives an injury not affecting 
any other part of his person, but totally and permanently 
destroying the use of one leg, is only entitled to recover as 
if the leg had been removed.” Such injuries may be so 
defined and classified that the appropriate compensation 
may, with a fair average of justice, be estimated in ad- 
vance. Cases of severe facial disfigurement have their 
special problems. It is difficult, but not impossible, to define 
and classify the injuries. 

The above cases can be distinguished from the case at 
bar, in that the instant case is not covered by schedule, 
but recovery is permitted by the use of the language, “in 
cases not covered by the schedule,” contained in section 
48-121, Comp. St. 1929, which leaves the matter of award 
and the degree of disability for this court to determine. 
In this connection we must remember that the legislature, 
when it enacted the compensation act, took from the claim- 
ant his common-law action for damages for negligence. 
Is it reasonable to believe that the legislature intended no 
compensation for him, leaving him without a remedy? 
The word “disability” in the law means impairment of 
earning capacity and not loss of a member. Matter of 
Marhoffer v. Marhoffer, 220. N. Y. 548, 116 N. E. 379. Dis- 
ability has been defined as being that which disqualifies 
an employee from doing work, in whole or in part. Ever- 
hardt v. Newark Cleaning & Dyeing Co., 119 N. J. Law, 
108, 194 Atl. 294. 
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In the instant case, the evidence discloses that the claim- 
ant was severely burned about the face and shockingly 
disfigured. To say the least, his facial appearance and dis- 
figurement are of such a character that he will be greatly 
handicapped in procuring employment in the open labor 
market. The evidence adduced in the record is clear in this 
respect. There can be no doubt of his total disability prior 
to the time the payments of compensation ceased. He had 
worked as a salesman for grocery and clothing concerns 
and had solicited business for a laundry. He had worked 
steadily for a period of two years. Such employment was 
the only employment for which he was equipped. His in- 
juries are the sole and only reason for his inability to 
obtain or perform work in the line for which he has been 
trained or is fitted.. If he obtained employment, he could 
not perform the work. The very nature of his work would 
require him to meet the public, where appearance most 
assuredly would seriously handicap him in using his ability 
as a salesman and place him at a great disadvantage in 
competition with other salesmen, and, in fact, would rule 
him out altogether. 

Appellees set forth many occupations and professions 
that claimant might learn and follow, most of which would 
require a degree of technical knowledge and training, for 
which he is totally unfitted, and his prospects of earning 
a livelihood in such occupations would be speculative and 
conjectural. 

Appellees cite several instances where different states 
have amended their compensation laws to cover facial dis- 
figurement of a severe nature, and have fixed therein the 
length of time payments were to run and the maximum 
amount to be paid therefor, and point out that the claim- 
ant has received more than any of such states allow for 
disfigurement. Apparently, this is true, and, without ques- 
tion, appellees have made a sincere effort to rehabilitate 
the claimant to take his place in the world. Without re- 
peating, suffice it to say that the very nature of the third- 
degree burns, resulting in the severe facial disfigurement 
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of the claimant, totally and permanently disable him, and 
for the reasons stated in this opinion we believe that he 
was totally disabled from the date of the accident, and 
that, as provided by section 48-121, Comp. St. 1929, he is 
entitled to recover for a period of 300 weeks for total dis- 
ability the sum of $11.54 a week, the same constituting 
66 2/3 per cent. of his wages at the time of the injury, 
and after the period of 300 weeks he is entitled to receive 
45 per cent. of the amount of his wages at the time of the 
injury, or the sum of $7.79 a week, for the remainder of 
his life for total disability. Comp. St. 1929, sec. 48-121. 
Defendants are to be credited with compensation paid. 

The appellant contends that he is entitled to additional 
medical, surgical and hospital expenses. An examination 
of the evidence in this respect clearly discloses that the 
assistance that may be given by the plastic surgeon would, 
to a minor extent, be in the appearance of the claimant, 
and that improvement is doubtful. 

The appellant contends that penalties should be assessed 
against defendants. A reasonable controversy existed be- 
tween the claimant and the defendants, and an examination 
of the record discloses that the conduct of the defendants 
was, at no time, such that a penalty should be attached. 
Without citing the cases, we are convinced that a reasonable 
controversy existed between the claimant and the defend- 
ants. Claus v. DeVere, 120 Neb. 812, 235 N. W. 450. 

An allowance of attorney’s fees to employee’s attorney 
is erroneous where the evidence discloses that an employer 
has not refused or neglected to pay compensation, and has 
not appealed from an award made to the employee by the 
workmen’s compensation court, or the district court. 

The judgment of the district court is hereby reversed, 
and such court is directed to enter judgment in conformity 
with this opinion. 

REVERSED. 
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ALPHA ROGERS, APPELLANT, V. GAYLE CASADY.ET AL., AP- 
PELLEES. 
278 N. W. 267 


FILED Marcu 4, 1938. No. 30204. 


1. Specific Performance. Where it is sought to enforce an oral 
agreement of a person now deceased to convey or devise lands, 
the proof to establish the circumstances of such oral agreement 
must be clear, satisfactory and convincing. 

2. Appeal. Upon appeal of an action in equity, when the testimony 
of witnesses orally examined before the court on the vital 
issues is conflicting, this court will, while trying the case de 
novo, consider the fact that the trial court observed the wit- 
nesses and their manner of testifying, and must have accepted 
one version of the facts rather than the opposite. 

3. Witnesses. A witness is not disqualified merely because of being 
related to the plaintiff; relationship to the adverse party may 
affect his credibility, but not his competency as a witness. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


William Niklaus, for appellant. 
Jack Devoe and W. A. Robertson, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ., and WILLIAM A. DAY, District Judge. 


WILLIAM A. Day, District Judge. 

This is an appeal from the district court for Lancaster 
county, Nebraska, from a judgment denying the plaintiff 
specific performance of an alleged oral contract between 
the plaintiff and Fred W. Casady, now deceased, the action 
being brought by the plaintiff against Gayle Casady, as sox 
and sole heir at law of Fred W. Casady and the adminis- 
trator of the estate of said deceased, and Matilda Casady, 
wife of Gayle Casady. 

The plaintiff alleges as her cause of action against the 
defendants that in the fall of the year 1932 Fred W. 
Casady, by parol agreement, hired the plaintiff as a house- 
keeper and nurse to attend the household duties at his 
farm home during the remainder of his natural life, and 
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agreed to give or leave to the plaintiff, as compensation 
for such services, all of his property, both real and personal, 
of which he was possessed at the time of his death. She 
further alleges that she accepted this offer, and devoted 
all her time and attention to acting as housekeeper and 
nurse to said Fred W. Casady until the time of his death 
on the 2d day of June, 1936. The defendants, for their 
answer, deny generally these allegations. 

The lips of Fred W. Casady having been sealed in death, 
and those of the plaintiff, Alpha Rogers, having been sealed 
by the law, the plaintiff offers the testimony of one princi- 
pal witness, I. E. Wollman, her brother-in-law, in proof of 
her alleged contract with the deceased. This testimony con- 
sisted of three conversations which are alleged to have 
occurred between the deceased and this witness for the 
plaintiff. This is the only direct evidence offered as to 
the actual making of the contract in 1932. The witness 
Wollman testified that he had been acquainted with Mr. 
Casady for some time, and that in June, 1932, he had his 
first conversation with him relative to the employment of 
Mrs. Rogers, in which Mr. Casady told him that he wished 
Mrs. Rogers to work for him, and that he would pay her 
no salary, but, “‘If she will stay and do my work and look 
after me and tend to me when I am sick and stay right 
here until I kick off,’ that was his word, ‘kick off,’ ‘She 
can have everything there is here. I have nobody else to 
leave it to,’ he says.” He further testified that at a subse- 
quent time he had another conversation with the deceased 
Casady, as follows: “Well, I asked him how he made it 
with Mrs. Rogers, and he says, ‘I put that proposition up 
to her just like I told you, the same thing, and she accepted 
it,’ and she says, ‘I think we will get along fine,’ and she 
went out on that contract.” He further testified that on a 
subsequent date, in the presence of his wife, the decedent, 
Mr. Casady, and the plaintiff, a further conversation took 
place, as follows: “I says to him, I says, ‘Did she go out 
with the same understanding you talked to me about at 
my office?’ He says, ‘Yes, sir.” Well, I says, ‘Don’t you 
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think you ought to have a written statement of that fact 
so it would be better for both of you?’ And he said, ‘No,’ 
he says, ‘You are a witness to this,’ and he says, ‘I will 
leave it to you, if you are good enough to leave it to me.’ 
I says, ‘It is all right.’ Well, I says, ‘It is perfectly satis- 
factory to me then. I don’t want no trouble about it on my 
part, she could go out;’ and turned around and asked her 
if that was what Fred told her, * * * and she said, ‘Yes,’ 
that is what he told her.” 

The plaintiff called sundry. witnesses who testified of 
alleged statements made by the deceased Casady at a later 
time as to what he intended to do with his property, and to 
the effect that he intended to give his property to Alpha 
Rogers, the plaintiff, but not that he was indebted to the 
plaintiff in any way. No further testimony was offered 
relative to any contract existing between the plaintiff and 
the decedent Fred W. Casady. It is also to be noted that 
two of the witnesses who gave this class of testimony are 
a sister and a brother-in-law, respectively, of the plaintiff. 

To meet this testimony, the defendants offered the testi- 
mony of a Mr. J. W. Easton, for the purpose of impeaching 
the testimony of Mr. Wollman, the brother-in-law and wit- 
ness for the plaintiff. Mr. Easton gave his occupation as 
superintendent of the Iowa-Nebraska Light & Power Com- 
pany, and testified, in. substance and effect, that he was 
present in the bank at Havelock, Nebraska, at a time when 
the safety deposit box of the deceased Fred W. Casady 
was opened; that he had a conversation with Mr. Wollman, 
which was as follows: “I asked him if he thought there 
was a will made out and some place by Mr. Fred Casady, 
and he said that he didn’t know of any will. In fact, he 
said ‘I have never heard Mr. Casady say anything about the 
farm or what is to become of it or anything of that nature. 
I never have heard a conversation in which Mr. Casady 
made a statement as to what he wanted done with the 
farm.’” 

The defendants also offered the testimony of two addi- 
tional disinterested witnesses, to the effect that the plain- 
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tiff made statements that all she expected was wages, and 
that she expected to leave the farm and seek employment 
elsewhere upon the death of Fred W. Casady. The defend- 
ants also offered.in evidence a statement in the handwrit- 
ing of Alpha Rogers, the plaintiff, on a calendar, which 
reads, “Fred gave me check.” The defendants further of- 
fered in evidence the written notice to tenants of Fred W. 
Casady, signed by the plaintiff, in which she recognizes 
them as tenants of Fred W. Casady, which the defendants 
claim discredits the plaintiff’s contention that she was 
the owner and had the possession of the farm in 1932; 
and they further offered the testimony of several witnesses 
which clearly shows she had nothing to do with the farm 
and did not have possession of it until the death of Fred W. 
Casady, when she took possession of the same. This testi- 
mony tends to show that all leases for the years 1935 and 
1936 were made by the tenants with Fred W. Casady. 

The defendants further offered in evidence proof of the 
filing of a claim by the plaintiff in the county court covering 
all of the time that she was at the Casady place, and for 
all the services that she rendered Fred W. Casady between 
1982 and 1936. 

At the time that the first conversation took place be- 
tween the plaintiff’s witness Wollman and the deceased 
with reference to the employment of the plaintiff by the 
deceased, the plaintiff herself was not present, and there 
is no showing made that Mr. Wollman was an agent for the 
plaintiff. The same is true as to the second conversation. 
The only time when the plaintiff was present at any con- 
versation between Wollman and the decedent Casady was 
at the third conversation, which took place at Mr. Woll- 
man’s home in the fall of 1932. This conversation, the vital 
part of which has heretofore been quoted, is not sufficiently 
broad, we think, to establish the plaintiff’s case, in that it 
fails to state an oral agreement which is clear, satisfactory 
and convincing, nor is the evidence submitted in this case 
sufficient to establish an oral agreement clearly and by a 
preponderance of the evidence. McEntarffer v. Payne, 107 
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Neb. 169, 185 N. W. 329; Johnson v. Kern, 117 Neb. 536, 
225 N. W. 38; Young v. Gillen, 108 Neb. 311, 187 N. W. 900; 
Rine v. Rine, 100 Neb. 225, 158 N. W. 941; Overlander v. 
Ware, 102 Neb. 216, 166 N. W. 611; Weber v. Crabill, 123 
Neb. 88, 242 N. W. 267; Johnson v. Riseberg, 90 Neb. 217, 
133 N. W. 183; Remaly v. Sweet, 106 Neb. 327, 183 N. W. 
663; Hajek v. Hajek, 108 Neb. 503, 188 N. W. 181; Smith 
v. Raubach, 121 Neb. 703, 238 N. W. 314; Moore v. Moore, 
58 Neb. 268, 78 N. W. 495. 

In considering the testimony of the defendants’ wit- 
nesses offered in opposition to the plaintiff’s testimony by 
way of impeaching statements, and in considering the 
weight of this testimony, we must necessarily consider the 
fact that the trial court observed the witnesses and their 
manner of testifying, and must have accepted one version 
of the facts rather than the opposite. McE’ntarffer v. Payne, 
107 Neb. 169, 185 N. W. 329. 

In the consideration of the plaintiff’s evidence, it should 
be borne in mind that the plaintiff’s three principal wit- 
nesses were brothers-in-law and a sister, respectively. 
While this relationship does not affect their competency as 
witnesses, it may affect their credibility, and undoubtedly 
this fact was borne in mind by the learned trial judge who 
heard this case. Rine v. Rine, 100 Neb. 225, 158 N. W. 941. 

We are not unmindful of the fact that plaintiff and 
appellant has cited many cases in her brief in support of 
the proposition that an oral agreement to convey real estate 
will be specifically enforced where the evidence of such 
agreement is clear and satisfactory and the plaintiff has 
fully performed on his part, and its nonfulfilment on the 
one hand would amount to a fraud on the party who has 
fully performed it. Weber v. Crabill, 123 Neb. 88, 242 N. 
W. 267; Moline v. Carlson, 92 Neb. 419, 1388 N. W. 721. 

A careful reading of the cases above cited by the appel- 
Jant in her brief will reveal that in all of the cases so cited 
the evidence offered in support of the alleged oral con- 
tracts to give or devise lands in return for personal services 
was clear, convincing and satisfactory, and that the courts 
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in these cases so found. However, we are agreed that the 
evidence in this case falls short of being clear, convincing 
and satisfactory, and that the plaintiff fails to maintain her 
burden of proof by a clear preponderance of the evidence. 
Therefore, considering the case as a trial de novo, and giv- 
ing due attention to all direct evidence, facts and circum- 
stances appearing in the record, we are impressed that the 
plaintiff has failed to prove her case by a clear preponder- 
ance of the evidence, and has failed to establish the oral 
agreement by evidence that is clear, satisfactory and con- 
vincing. McEntarffer v. Payne, 107 Neb. 169, 185 N. W. 
829; Goodlett v. Banning, 127 Neb. 325, 255 N. W. 9; 
Petersen v. Hitchcock, 128 Neb. 381, 258 N. W. 669; Remaly 
v. Sweet, 106 Neb. 327, 183 N. W. 663; Smith v. Raubach, 
121 Neb. 703, 238 N. W. 314; Ward v. Hislop, 122 Neb. 15, 
238 N. W. 769; Powers v. Norton, 103 Neb. 761, 174 N. W. 
228. 

It therefore follows that this court is in accord with the 
judgment of the district court denying the plaintiff relief 
and directing the dismissal of her cause of action, which 
judgment is therefore hereby 

: AFFIRMED. 


VILLAGE OF UTICA, APPELLEE, V. DALE RUMELIN, APPELLANT. 
278 N. W. 372 


FILED Marcu 11, 1938. No. 30230. 


1. Licenses: COMPLAINT. A complaint as to the violation of a 
city ordinance, which charges an offense substantially in the 
language of the ordinance, and in such language that a person 
of ordinary intelligence may understand what is intended, is 
sufficient. 

2. Jury. “A prosecution for a violation of a city ordinance, which 
does not embrace an offense made criminal by the common law 
or by the laws of this state, is, while in form a criminal prose- . 
cution, in fact a civil proceeding to recover a penalty. In such 
a proceeding, the defendant is not entitled to a jury trial.” 
McLaughlin v. State, 123 Neb. 861, 244 N. W. 799. 

8. Constitutional Law: LiIceNsES. Under the facts stated in the 
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opinion, it is held that the occupation tax here involved is not 
unreasonable nor confiscatory. 


APPEAL from the district court for Seward county: 
Harry D. LANDIS, JUDGE. Affirmed. 


William Niklaus, for appellant. 


McKillip & Barth, George R. Mann and A. Leavens, 
contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


Goss, C. J. 

Defendant was convicted and fined for selling bread 
products from a truck in Utica without paying the occupa- 
tion tax. 

The amended complaint is in three counts. Each charged 
defendant with separate sales in Utica by wholesale to 
a retailer from a truck, without paying the occupation 
tax levied by the village ordinance. It is conceded that the 
occupation tax was not paid. The evidence shows that de- 
fendant made sales of the products baked by Smith Baking 
Company of Lincoln, selling at wholesale to business men 
in the towns along his route, including Utica. Smith Bak- 
ing Company owned the truck which defendant drove and 
paid him a salary for his services. Orders were not taken 
in advance, but he sold the product as opportunity offered 
in the place where he was at the moment. There were 16 
towns on his particular route. 

By ordinance 172 the Village of Utica revised all of 
its then existing ordinances on January 28, 1936, and 
caused them to be published as the Municipal Code of the 
Village of Utica, Nebraska. This is in evidence. The sub- 
ject of chapter 6 is “Occupation Tax.” Section 1 provides: 
“For the purpose of raising a revenue there is hereby levied 
an occupation tax upon each and every occupation and 
business carried on within the corporate limits of the Vil- 
lage of Utica, as hereafter specified and enumerated:’”’ And 
section 2 levies :the tax upon various occupations. Subdi- 
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vision B of that section fixes the applicable tax in these 
words: ‘‘Bread, pastry or baking products * * * Sellers of 
at wholesale, from truck, automobile or other vehicle, per 
day $1. Same, per year, $10.” 

The first assignment of error is that the court erred in 
overruling defendant’s motion to dismiss the original and 
amended complaint. 

The first point in the motion to quash and to dismiss the 
complaint is that it does not show that the alleged offense 
was committed within the territorial limits of the village 
of Utica. The complaint charges and the evidence shows 
that defendant made the sales in Utica. 

The second point in the motion to dismiss is that the 
complaint does not refer to or identify any particular 
ordinance or section thereby alleged to have been violated 
and does not refer to any ordinance by number, by date of 
passage or adoption. While it is true that the complaint 
did not identify the ordinance by number, it did identify it 
in language hereinbefore stated. The defendant is pre- 
sumed to know the law. The fact that it was for an occu- 
pation tax and for the sale of bread from a truck at whole- 
sale in the village of Utica would seem a sufficient identi- 
fication. Certainly the requirements as to pleading of 
ordinances are no more detailed than the pleading of 
statutes in a criminal case. It was held in Sandlovich v. 
State, 104 Neb. 169, 176 N. W. 81, that an information, 
which charges an offense substantially in the language of 
the statute, and in ordinary, concise language so that a 
person of average intelligence may know what is intended, 
is sufficient. Many other cases might be cited. The classical 
case in Nebraska criminal law holding that complicated 
and technical forms have been abolished here and that 
it is only necessary to charge a person in ordinary and 
concise language so as to apprise him of what he stands 
charged is that of Nichols v. State, 109 Neb. 335, 191 N. W. 
333. In that case, while affirming the judgment of convic- 
tion, Judge Rose criticized the involved verbiage of the 
form of information occupying a page and a half of the 
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printed report and suggested a form condensed to less than 
six lines. That opinion rendered a valuable service to the 
profession and to the administration of the criminal law. 
The suggested form of information is used almost entirely 
now. We think the point of defendant here is without 
merit and that the complaint sufficiently identified the 
ordinance in question. 

The third point, that the complaint does not allege that 
any ordinance has been duly adopted and passed by the 
village, is sufficiently covered by the description of the 
“occupation tax levied by the village of Utica,” aided by 
the charge that the failure to pay the tax was contrary to 
the ordinance; the fourth point, that it was not alleged that 
any tax had been levied, is plainly covered by the complaint. 

The second assignment of error is that the court erred in 
refusing a jury trial. The complete answer to this is found 
in McLaughlin v. State, 123 Neb. 861, 244 N. W. 799, where- 
in it was held: 

“A prosecution for a violation of a city ordinance, 
which does not embrace an offense made criminal by the 
common law or by the laws of this state, is, while in form 
a criminal prosecution, in fact a civil proceeding to recover 
a penalty. In such a proceeding, the defendant is not en- 
titled to a jury trial.” 

It is assigned that the penalty of .$25 a day was erro- 
neous because arbitrary, oppressive, excessive, and unrea- 
sonable and amounted to taking defendant’s property with- 
out due process of law in violation of section 1, art. XIV 
of the Constitution of the United States. The fine of that 
amount on each of the three counts was imposed by the 
trial court because defendant arbitrarily refused to comply 
with the ordinance. As a fine we cannot say that was 
erroneous. The ordinance itself was apparently reasonable. 
It levied an occupation tax of only $10 a year on the occu- 
pation followed by defendant, or $1 a day if he wished to 
follow it only for a day. 

It must be remembered that defendant’s company was in 
competition with other bakers from cities outside of Utica 
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as well as with local bakers. Figures were given on behalf 
of his company, showing, after every possible element of 
cost was ‘considered, that on all bread manufactured and 
sold by the company there was one-eighth of a cent profit on 
each loaf, and that if the company paid the occupation tax 
of $10 there would be only $2.48 profit left each year. So it 
cannot be said that the occupation tax is wholly confiscatory. 
The figures were those given by an officer of the company 
and they were difficult to question. There was a chance to 
increase the business done. No figures allocated costs to 
Utica business or to that done in any particular town or 
city. 

A somewhat parallel case was that of Gooch Food Prod- 
ucts Co. v. Rothman, 1381 Neb. 523, 268 N. W. 468, involv- 
ing an occupation tax on similar business in York. There 
the ordinance fixed the occupation tax on sellers from truck 
at wholesale at $2 a day and at $10 a year. The evidence 
shows the net profit by the Gooch company in York to be 
about 15 cents a day. It was held not to be confiscatory 
and to be valid. 

Defendant cites Petersen Baking Co. v. City of Fremont, 
119 Neb. 212, 228 N. W. 256. In that case plaintiff for 
itself and for another who assigned its claim each paid 
$300 a year occupation tax and successfully sued to re- 
cover the amounts on the ground that the tax was so ex- 
cessive and confiscatory as to amount to a prohibition to do 
business. A mere comparison of the taxes there and here 
shows that the case is of no value as a rule governing this 
case. 

Under the rule laid down in Gooch Food Products Co. v. 
Rothman, supra, this court declines to declare the ordinance 
void, because it has not been shown that the tax is unrea- 
sonable or confiscatory. 

The judgment of the district court is 

AFFIRMED. 
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ALBERTA SUMMERS, ADMINISTRATRIX, APPELLEE, V. RAILWAY 
EXPRESS AGENCY, APPELLANT. 
278 N. W. 476 


FILED MarcH 11, 1938. No. 30349. 


1. Workmen’s Compensation: HOSPITAL AND MEDICAL SERVICES. 
Section 48-120, Comp. St. 1929, as amended by section 19, ch. 57, 
Laws 1935, makes the employer liable for reasonable hospital 
and medical services and medicines, when needed and approved 
by the compensation commissioner. 

Under section 48-122, Comp. St. 1929, as amended by 
section 40, ch. 57, Laws 1985, if death results from injuries and 
the deceased employee leaves one or more persons wholly de- 
pendent, the compensation shall be two-thirds of the wages 
received at the time of the injury, but not more than $15 nor 
less than $6 a week, unless the employee was receiving less 
than $6 a week, in which case the compensation shall equal 
such wages. This compensation shall be paid during depend- 
ency, not exceeding 325 weeks from the date of the accident 
causing the injury; burial benefits are limited to $150. 
JOINT EMPLOYMENT. Section 48-129, Comp. St. 1929, 
provides that, where an employee is employed jointly by two 
employers, one of whom falls within the provisions of the 
workmen’s compensation law and one who is not within the 
provisions of the workmen’s compensation law, the obligation 
of that one within the workmen’s compensation law is to pay 
only that proportion of the entire compensation which his pro- 
portionate wage liability bears to the entire wages of the em- 
ployee. 


Where the workmen’s compensation law fixes the 
amount of compensation, such compensation can be measured 
only in the manner directed by the statute. Johnson v. David 
Cole Creamery Co., 109 Neb. 707, 192 N. W. 127. 


APPEAL from the district court for Lincoln county: 
J. LEONARD TEWELL, JUDGE. Reversed, with directions. 


Beeler, Crosby & Baskins and Robert B. Crosby, for ap- 
pellant. 


E. H. Evans and Urban Simon, contra. 


Heard before Goss, C. J., ROSE, PAINE, CARTER and 
MESSMORE, JJ. 
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Goss, C. J. 

The Railway Express Agency appeals from a compen- 
sation award in the district court, as it had appealed to 
that court from an award of the compensation commis- 
sioner. The only question involved is the amount of the 
compensation due from defendant. 

The district court found that Asa Summers was, when 
injured in an accident on September 12, 1936, then en- 
gaged in his joint employment by the Union Pacific Rail- 
road Company and the Railway Express Agency; that he 
died September 13, 1936, as a result of the injuries so re- 
ceived in the course of his employment and arising there- 
from, leaving his widow and three minor children; that he 
received wages of $29.16 a week, of which the Railway 
Express Agency paid him $17.44 a week (and he was 
entitled to compensation of $11.63 a week), and the Union 
Pacific Railroad Company paid the balance; that the Union 
Pacific Railroad Company was not subject to the work- 
men’s compensation law; that plaintiff was entitled to 
$11.63 a week for 325 weeks from September 13, 1936, 
with statutory burial benefits of $150 and all hospital bills, 
for which judgment was ordered. 

The assignments of error suggest that the court erred 
in computing the weekly wage of Summers as $29.16 and 
state that it was $29.74, but no point of this is made in 
the argument nor of other discrepancies in the trial court’s 
computations. These assignments clearly raise, and the 
argument on behalf of defendant insists, that the court 
erred in not limiting the liability of the Railway Express 
Agency to 60 per cent. of the $15 a week admitted com- 
pensation or $9 a week for 325 weeks, to $90 or 60 per cent. 
of $150 for burial benefits, and to 60 per cent. of all medi- 
cal, hospital and doctor’s bills. 

The evidence shows that the employee was in the joint 
employment of the Railway Express Agency, which paid 
60 per cent. of his wages, and of the Union Pacific Rail- 
road Company, which paid 40 per cent. ‘of his wages. 
Formerly each paid separately, but during the last two 
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years the checks for his wages were received from the 
Railway Express Agency but the Union Pacific Railroad 
Company contributed its percentage on each pay-day in 
accordance with a written contract between the two com- 
panies. It must be inferred that the employee knew about 
this joint employment because the railroad company de- 
ducted from time to time certain charges for payments 
made by it on his account to organizations to which he 
belonged, such as for insurance. The evidence shows and 
it is not disputed that when Summers was injured he was 
moving a truck on which were conveyed items for both the 
railroad company and the express agency. 

Section 48-120, Comp. St. 1929, as amended by section 
19, ch. 57, Laws 1935, makes the employer liable for rea- 
sonable hospital and medical services and medicines, when 
needed and approved by the compensation commissioner. 

Under section 48-122, Comp. St. 1929, as amended by 
section 40, ch. 57, Laws 1935, if death results from injuries 
and the deceased employee leaves one or more persons 
wholly dependent, the compensation shall be two-thirds of 
the wages received at the time of the injury, but not more 
than $15 nor less than $6 a week, unless the employee was 
receiving less than $6 a week, in which case the compen- 
sation shall equal such wages. This compensation shall be 
paid during dependency, not exceeding 325 weeks from the 
date of the accident causing the injury; burial benefits are 
limited to $150. 

Section 48-129, Comp. St. 1929, provides that, where an 
employee is employed jointly by two employers, one of 
whom falls within the provisions of the workmen’s compen- 
sation law and one who.is not within the provisions of the 
workmen’s compensation law, the obligation of that one 
within the workmen’s compensation law is to pay only 
that proportion of the entire compensation which the pro- 
portionate wage liability bears to the entire wages of the 
employee. 

Where the workmen’s compensation law fixes the amount 
of compensation, such compensation can be measured only 
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in the manner directed by the statute. Johnson v. David 
Cole Creamery Co., 109 Neb. 707, 192 N. W. 127. 

Both the compensation court and the district court 
erred in applying the law which we have briefly stated. 
The entire wages paid to Asa Summers under his joint 
employment by the Union Pacific Railroad Company and 
the Railway Express Agency, defendant herein, called for 
compensation limited to $15 a week for 325 weeks of de- 
pendency, plus burial benefits limited to $150. By section 
48-129, Comp. St. 1929, the legislature required the com- 
pensation payable to be proportioned to the wages paid by 
an employer who came under the provisions of the law 
in such a way that his business would be taxed only for 
the percentage of the employee’s wages paid by him. The 
only employer here who came under that law was the 
Railway Express Agency. It paid 60 per cent. of the wages 
and is therefore liable for only that percentage of the 
derivable compensation based on the wages, and a like per 
cent. of the burial charges and the medical and hospital 
fees, if any. Therefore, on that basis, defendant was liable 
for only $9 a week for 325 weeks and for $90 of the burial 
benefits allowed. 

The judgment of the district court is reversed and the 
cause is remanded, with directions to the district court to 
enter judgment in harmony with this opinion. 

REVERSED. 


JOHN STARR, ADMINISTRATOR, APPELLEE, V. FIDELITY & DE- 
POSIT COMPANY OF MARYLAND, APPELLANT. 
278 N. W. 478 


FILED MarcH 11, 1938. No. 30191. 


1. Courts. Under the Constitution and statutes of Nebraska, the 
county court has exclusive original jurisdiction of all matters 
relating to the settlement of the estates of deceased persons. 

2. Executors and Administrators: FINAL ACCOUNT. When a coun- 
ty court acquires jurisdiction of the subject-matter and of the 
parties in a proceeding to settle the estate of decedent, its 
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final judgment therein as to the amount due the estate from 
the administrator is not reviewable except on direct appeal and 
is not open to collateral attack except for fraud. 

Bonp: LIABILITY OF SURETIES. “The liability of the 
sureties on an administration bond is not affected by the fact 
that they were induced to sign the bond through the fraud or 
misrepresentation of the principal, of which the beneficiaries 
of the estate in whose interest the liability is sought to be en- 
forced are innocent.” 24 C. J. 1059. 


APPEAL from the district court for Harlan county: 
LEWIS H. BLACKLEDGE, JUDGE. Affirmed. 


Shelburn & Russell, for appellant. 


John Starr, pro se. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ., and YEAGER, District Judge. 


ROsE, J. 

This is an action on the 5,000-dollar bond of J. G. 
Thompson, administrator of the estate of John W. David- 
son, deceased, to recover from the surety, Fidelity & De- 
posit Company of Maryland, defendant, $4,943.61 with 
interest for which the principal in the bond failed to ac- 
count. 

John W. Davidson died November 7, 1931, and J. G. 
Thompson was appointed administrator of his estate Janu- 
ary 29, 1932. On the same day Thompson’s bond with the 
Fidelity & Deposit Company of Maryland, surety, was exe- 
cuted and approved. Thompson, principal in the bond, 
died July 31, 1935. Later, his daughter, Ethel K. Thomp- 
son, was appointed administratrix of his estate, and as 
such she was futilely directed by the county court to pay 
to John Starr, now administrator of the estate of the de- 
ceased Davidson, $4,943.61, the amount due the Davidson 
estate from the Thompson estate with interest. To recover 
that sum from the surety on the fidelity bond of J. G. 
Thompson, administrator of the Davidson estate, John 
Starr, present administrator of the Davidson estate under 
appointment December 5, 1935, brought the present action 
in the district court for Harlan county. 
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In the answer of the surety to the petition on the bond, 
it is alleged that J. G. Thompson, from May 11, 1922, until 
the death of Davidson, an incompetent person, was his 
duly appointed, bonded and acting guardian; that as such 
he collected, misapplied, embezzled or lost all the assets of 
the ward’s estate except $75 which he properly expended; 
that no final report of the guardian or settlement of his 
accounts as such was ever made; that J. G. Thompson was 
insolvent from the time he was appointed administrator 
until his death; that his report to the county court showing 
assets in his hands as administrator was false and was 
made to defraud his surety. 

In a reply to the answer, plaintiff pleaded that defendant 
was concluded by the adjudication in the county court to 
the effect that Thompson as administrator was chargeable 
with the assets enumerated in his report and account. 

The parties to the action on the bond waived a jury. 
Upon a trial of the cause, the district court found that the 
estate of J. G. Thompson, deceased, owed John Starr, pres- 
ent administrator of the Davidson estate, $4,943.61 with 
interest from February 18, 1936, or $5,240.10, and that 
defendant as surety on the bond was liable for the penalty 
named therein or for $5,000. From a judgment in favor of 
plaintiff therefor defendant appealed. 

Is the surety on the bond concluded by the finding and 
judgment of the county court that the Thompson estate 
owes the Davidson estate $4,943.61 with interest? This is 
the controlling issue in the case. 

The county court is by the Constitution and statutes of 
the state given exclusive original jurisdiction of all mat- 
ters relating to the settlement of estates of deceased per- 
sons. When a county court acquires jurisdiction of the 
subject-matter and of the parties in a proceeding to settle 
an estate of decedent, its final judgment therein as to the 
amount due the estate from the administrator is not re- 
viewable except on direct appeal and is not open to collateral 
attack except for fraud. Fitzgerald v. Fitzgerald & Mallory 
Construction Co., 48 Neb. 386, 67 N. W. 158; Boales v. 
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Ferguson, 55 Neb. 565, 76 N. W. 18; Smith v. Estate of 
Bayer, 95 Neb. 488, 145 N. W. 1030; State v. O’Connor, 
102 Neb. 187, 166 N. W. 556; Pinn v. Pinn, 108 Neb. 822, 
189 N. W. 371; In re Estate of Ramp, 113 Neb. 3, 201 N. 
W. 676. 

The testimony of the county judge and the record of the 
county court “In the Matter of the Estate of John W. 
Davidson, deceased” prove that a citation from that court 
was directed January 6, 1936, to the surety, Fidelity & _ 
Deposit Company, defendant, herein, to Ethel K. Thomp- 
son, administratrix of the Thompson estate, and to Eva M. 
Thompson, Mayma Thompson, and Ethel K. Thompson, 
the heirs at law of the deceased Thompson, notifying them 
to file in the county court on or before January 20, 1936, 
an account of the receipts and disbursements of J. G. 
Thompson as administrator of the Davidson estate from 
the date of his report December ‘15, 1932, to the date of 
his death, July 31, 1935, together with a true and complete 
inventory of all the assets of the Davidson estate and a 
complete record of the affairs thereof. The administratrix 
and the heirs at law were further notified by the citation 
that, upon a hearing, an order would be made directing 
payment of the money due from the Thompson estate to 
the Davidson estate and that delivery of other assets from 
the former to the latter would be required. This citation 
was served by the sheriff on the surety, the administratrix 
and the heirs at law named. The date set for the hearing 
in the county court was January 20, 1936. The hearing 
was continued from January 20, 1936, to February 10, 
1936, and from the latter date to February 18, 1936. The 
county court then had before it as court records at the 
hearing the inventory of J. G. Thompson, as administrator 
of the Davidson estate, and the appraisement of two duly 
appointed and acting appraisers, all under oath, showing 
that, on May 12, 1932, Thompson as such administrator 
had enumerated. assets of the Davidson estate aggregating 
$5,259.85. There was also before the county court at the 
same hearing the administrator’s report of J. G. Thomp- 
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son on December 15, 1932, under oath, showing his receipts 
as $5,259.85 and his expenditures as $99.32. While the 
schedule, appraisement and report were never formally 
approved as such, no one objected to them at the time and 
they were apparently taken as evidence of the facts stated 
therein. On all the evidence adduced at the hearing, the 
findings and judgment of the county court in response to 
the citation are as here copied: 

“On this 18th day of February, 1936, the above entitled 
matter came on for an accounting and settlement of the 
accounts of J. G. Thompson, deceased, with the estate of 
John W. Davidson, deceased, as former administrator 
thereof, and John Starr, administrator de bonis non of said 
estate appearing in person, and Ethel K. Thompson, ad- 
ministratrix of the estate of J. G. Thompson, deceased, 
appearing by Ralph P. Wilson, her attorney, and from the 
evidence introduced the court finds: 

“That said J. G. Thompson, at the time of his death, 
was the duly appointed, qualified and acting administrator 
of the estate of said John W. Davidson, deceased; that 
said J. G. Thompson is chargeable with $5,027.49 of funds 
of said estate and is entitled to credit for a total sum of 
$868.88, leaving a balance due said estate from said J. G. 
Thompson of $4,158.61, with interest thereon at 7% per 
annum from January 29, 1933, to August 10, 1933, and 
at 6% per annum thereafter. 

“It is therefore ordered and adjudged that Ethel K. 
Thompson, administratrix of the estate of J. G. Thompson, 
deceased, pay to John Starr, administrator de bonis non 
of the estate of John W. Davidson, deceased, the sum of 
$4,943.61.” 

This judgment was not void. The county court had 
jurisdiction of the subject-matter and of the necessary 
parties. The surety had notice of the proceedings and of 
the hearing. At the time it made no objection to the pro- 
ceedings or to the evidence or to the judgment of the coun- 
ty court. There was no appeal. 

At the trial of the action on the bond in the district 
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court, the surety attempted to prove a defense by ex- 
trinsic evidence that the principal in the bond squandered 
or lost the Davidson estate as guardian and not as admin- 
istrator and that consequently the surety was not liable 
for the loss. Evidence of that nature contradicted the in- 
ventory, the appraisement, the report of the administrator 
and the judgment of the county court. Such evidence was 
at first admitted by the district court but was afterward 
disregarded in the determination of the case on the ground 
that the surety was concluded by the judgment of the 
county court. 

When the bond was given the court record of the pro- 
ceeding in which it was executed and filed showed that 
the administrator, Thompson, was then chargeable with 
Davidson assets aggregating nearly $5,000. That sum was 
the penalty in the bond. For the protection thereof the 
bond was given. The court record, disclosing the assets 
which the administrator stated under oath that he had 
received, was available to the surety and gave notice of 
the nature and extent of the undertaking required. Obligee 
and beneficiary were not guilty of any fraud invalidating 
the judgment of the county court. The law applicable has 
been stated as follows: 

“The liability of the sureties on an administration bond 
is not affected by the fact that they were induced to sign 
the bond through the fraud or misrepresentation of the 
principal, of which the beneficiaries of the estate in whose 
interest the liability is sought to be enforced are innocent.” 
24 C. J. 1059. 

The conclusion is that both principal and surety are 
bound by the judgment of the county court. In this view 
of the facts and the law, discussion of other questions 
argued becomes unnecessary. 

There is no cross-appeal to present a claim by plaintiff 
for interest increasing the judgment beyond $5,000. Error 
prejudicial to defendant has not been found in the record. 

AFFIRMED. 
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ELLSWORTH CORPORATION, APPELLEE, Vv. ALBERT STRAT- 
BUCKER ET AL., APPELLANTS. 
278 N. W. 381 


Fivep Marcu 11, 1938. No. 30209. 


1. Quieting Title. Under the law of Nebraska, a suit in equity 
is maintainable to quiet in plaintiff title to land while he is in 
possession of it. 

In a suit in equity to quiet in plaintiff title to land in 
his possession as against defendants who claim some interest 
therein, uncontradicted testimony by the holder of the legal 
‘title that he conveyed it to plaintiff, if admitted in evidence 
without objection, may be sufficient to make a prima facie case 
in favor of plaintiff as against defendants who prove no interest 
in or title to the land and no right to affirmative relief. 

8. Adverse Possession. The plea of title to land by adverse pos- 
session, to be effective, must be proved by actual, open, ex- 
clusive and continuous possession under claim of ownership for 
the full statutory period of ten years. 


APPEAL from the district court for Washington county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Henry Mencke and John A. McKenzie, for appellants. 
William J. Maher, contra. | 


Heard before GOSS, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


ROSE, J. 

This is a suit in equity to quiet in plaintiff title to lands 
in Washington county and to enjoin defendants from 
trespassing thereon or otherwise interfering therewith. 
The land is situated near the Missouri river and is par- 
ticularly described in the petition. The actual controversy 
is limited to a strip of land 305.1 feet long north and 
south and 69 feet wide east and west and is in the south- 
east corner of lot 11, section 27, township 17, range 13. 
Ownership, title and trespass are the issues. Plaintiff, the 
Ellsworth Corporation, claims lot 11, including the strip 
of land in dispute. Defendants, Albert Stratbucker and 
wife, claim the land adjoining lot 11 on the east, including 
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the small strip described. The facts relating to the re- 
spective claims of the parties are pleaded in detail. 

Upon a trial of the cause, the district court found the 
issues in favor of plaintiff, quieted its title and enjoined 
defendants from claiming any interest in the premises in 
dispute and from interfering with the ownership and pos- 
session of plaintiff. Defendants Stratbuckers appealed. 

Plaintiff proved title in Truman E. Stevens, December 
9, 1918, by warranty deeds of that date to him from Knud 
Larsen and Sene Larsen, husband and wife, who were then 
owners of lot 11 and holders of the legal title thereto. 
Grantee in those deeds, who thus became the owner of the 
land described therein and holder of the legal title thereto, 
testified at the trial that plaintiff is a corporation of which 
he has been president and managing agent since its or- 
ganization; that the description in the deeds covered lot 
11; that he conveyed to plaintiff the title which he acquired 
by the deeds; that he and plaintiff have been in exclusive 
possession under them since 1913. The deeds conveying 
the title to Stevens were delivered to him, accepted and 
-recorded and are in the record as evidence. 

Defendants contend that title from Stevens to plaintiff 
was not proved, since there is in the record no evidence of 
a conveyance in writing to that effect. As already explained, 
plaintiff proved title in Stevens. Without objection he 
testified he conveyed it to plaintiff and in that particular 
he was uncontradicted. According to his testimony the 
conveyance made was effective to give possession to plain- 
tiff, a grantee making no complaint of the character of the 
conveyance. Title was a material issue in the case. Stevens, 
the owner, president and managing agent of plaintiff, a 
corporation, stated on the witness-stand as a fact, without 
objection, that he conveyed the land to plaintiff. Under 
the circumstances it is fair to infer that a deed from 
Stevens to plaintiff was not offered in evidence because 
there was no objection to his testimony that he conveyed 
the premises to plaintiff. In a suit in equity, the evidence 
was sufficient ‘to make a prima facie case in favor of plain- 
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tiff, when the claims interposed by defendants are con- 
sidered. 

The action is not ejectment but a suit in equity which is 
maintained to quiet title under the law of Nebraska while 
plaintiff is in possession. Defendants argue that plaintiff’s 
title fails because a deed from Stevens to plaintiff is miss- 
ing and that it must rely upon the strength of its own 
title and not upon the weakness of that of its adversary. 
In this connection the claims of defendants must be scruti- 
nized. They pleaded adverse possession, but an examination 
of the record on that issue fails to prove they were in 
actual, open, exclusive and continuous possession of the 
strip of land in controversy under claim of ownership for 
the full statutory period of ten years. Adverse possession 
by defendants, therefore, was not proved. Williams v. 
Lantz, 123 Neb. 67, 242 N. W. 269. They failed also to 
prove title or other interest in themselves. Having no de- 
fense to plaintiff’s cause of action and no valid claim for 
affirmative relief in equity, plaintiff, as against them, 
made a prima facie case for the quieting of title. The de- 
cision on appeal is the same as in the court below. 

AFFIRMED. 


CORNHUSKER ELECTRIC COMPANY, APPELLEE, V. CITY OF 
FAIRBURY, APPELLANT. 
278 N. W. 379 


FILED MarcH 11, 1938. No. 30194. 


1. Electricity. The legislature has not lodged the power to regu- 
late electric rates in the railway commission, and the courts 
have no power to assume that function. 

2. Constitutional Law. The function of fixing rates for a public 
utility is legislative in character, and the courts can only 
interfere upon a clear showing that constitutional rights have 
been invaded. 

3. Hlectricity. Even if the court has authority to enjoin dis- 
crimination between customers of a municipal electric plant, 
one who purchases current for resale is not in a class with 
another who purchases current for power in his own plant. 


VoL. 134] JANUARY TERM, 1938 249 
_ Cornhusker Electric Co. v. City of Fairbury 


APPEAL from the district court. for Jefferson county: 
FREDERICK W. MESSMORE, JUDGE. Reversed and dismissed. 


Frank M. Rain, Perry, Van Pelt & Marti and E. A. 
Wunder, for appellant. 


Hartigan & Skultety, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and YEAGER, District Judge. 


Day, J. 

This is a suit to enjoin the city of Fairbury from dis- 
continuing the electric service furnished the appellee by 
its electric plant, and to find the rates charged “exorbitant, 
unreasonable, discriminatory, unfair and unlawful,” and 
to require the city to fix a reasonable, fair and lawful rate 
for the service. The trial court found that the only issue 
involved is whether the rate charged is discriminatory, 
and found that “in consideration of the investment made 
for the respective lines and of the sale of electrical energy 
to large consumers” there is discrimination. The city ap- 
peals to this court from that finding. 

In 1931 the Fairchild Clay Products Company operated 
a gravel pit six miles east of Fairbury, and the Weblemoe 
Sand and Gravel Company operated a pit two miles west 
of Fairbury. They both desired to operate with electric 
power, and each entered into contracts with the city of 
Fairbury, and each constructed its own line from the city 
limits to its own plant. The electricity furnished each was 
metered at the city limits. The line to the Weblemoe plant 
was later extended to the village of Gladstone, and was 
incorporated as the Fairbury-Gladstone Company. The 
village of Jansen had purchased electricity from the city 
of Fairbury, which was metered at the city limits, and 
carried over lines owned by the village. The Fairbury- 
Gladstone Company purchased this line and changed the 
name to that of the Cornhusker Electric Company. Sub- 
sequently this company extended its line from Jansen to 
Harbine and Ellis, and furnished electricity to these vil- 
lages and farms along the line. 
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In 1934 and 1935 these contracts, both with the Fair- 
child company and the Cornhusker company, expired. In 
the meantime, a new act of the legislature authorized the 
municipality to build electric lines beyond the city limits. 
The city executed a new contract with the Fairchild com- 
pany, whereby it purchased the line and agreed to furnish 
electricity metered at the Fairchild plant at the Fairbury 
power rate. This cost the city of Fairbury about $12,000 
upon which the amortization is fixed at about $1,000 a 
year by engineers. There was substation expense and trans- 
former loss, and the Fairchild company was relieved of its 
original investment and its taxes thereon. 

When the Cornhusker contract expired, it demanded that 
its rate be adjusted to conform to the rate given the Fair- 
child plant, taking into account the difference in the city’s 
investment. This the city refused to do, and threatened to 
terminate the electric service. 

In the first place, let us make clear the fact that the 
appellee is not a competitor of the Fairchild company. 
The Weblemoe Sand and Gravel Company is a competitor 
of the Fairchild company. The Cornhusker Electric Com- 
pany, in so far as this case is concerned, is an electric 
distribution company, and is not engaged in any other 
business. It sells current to the Weblemoe company. There 
is no similarity between the service furnished to the ap- 
pellee and the Fairchild company. 

The Fairchild company has a contract, while the Corn- 
husker company has none. One has been negotiated, but 
never consummated. The former uses the electricity for 
power to operate its plant, while the latter resells much 
of the current to others; the one has a meter at its plant, 
while the other has a meter at the city limits. 

Paraphrasing the language of a leading case cited, we 
state that the legislature has not lodged the power to 
regulate rates in the railway commission, and the courts 
have no power to assume that function. Wapsie Power & 
Light Co. v. City of Tipton, 197 Ia. 996, 198 N. W. 6438. 

In a state where the railway commission is charged 
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with the duty of fixing rates charged for electricity, the 
court held that the function of making rates is legislative 
in character, and the courts may only interfere upon a 
clear showing that constitutional rights have been invaded. 
San Joaquin Light & Power Corporation v. Railroad Com- 
mission, 175 Cal. 74, 165 Pac. 16. There is no contention 
that the court should fix the rate here, and the question 
will not be discussed further; but see City of Knoxville v. 
Knoxville Water Co., 212 U.S. 1. 

But, says the appellee, the reasonableness of this rule is 
not involved, as the only question presented here is whether 
the Cornhusker company is being discriminated against. 
It relies upon Public Service Co. v. Southern Power Co., 
179 N. Car. 18, 101 8. E. 593. In that case reported in 12 
A. L. R. 304, in the syllabus it was said: “The courts are 
not without power and procedure to prevent discrimination 
between consumers by a public service corporation.’ In 
the opinion of this case it was said: “The real point in 
this case is not whether the rates charged any one are 
exorbitant, nor is it sought to have the rates fixed by the 
courts. The sole object of this proceeding is to forbid dis- 
crimination between purchasers in like conditions.” And: 
“The sole question in this case is not what is a reasonable 
rate, nor are the courts called upon to fix the rate (not in 
the first instance at least), but shall the defendant be 
required to sell its current to all alike, without discrimi- 
nation in prices, when under like conditions.” 

Of course, it is contended that the city of Fairbury 
operating an electric plant, a business affected with a 
public interest, is obliged to serve the consumers impartial- 
ly and without discrimination. It is held here however 
that, assuming only for the sake of argument that the 
court has the authority, the Cornhusker Electric Company 
and the Fairchild company are not purchasers of current 
under like conditions. The former purchases current for 
resale; the latter buys it for power to use in its plant. 
They do not purchase electricity under similar conditions. 
They are not customers in the same class. Even if the 
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court has authority to enjoin discrimination between cus- 
tomers of a municipal electric plant, one who purchases 
current for resale is not in-a class. with another who pur- 
chases current for power in his own plant. 

Since there was no discrimination shown between the 
Cornhusker Electric Company and the Fairchild company, 
the judgment of the trial court was erroneous. 

REVERSED AND DISMISSED. 


FEDERAL LAND BANK OF OMAHA, APPELLEE, V. CITIZENS 
BANK OF OGALLALA ET AL., APPELLEES: FRED E. SOEHL 
ET AL., APPELLANTS. 

278 N. W. 383 


FILED MarcH 11, 1938. No. 30237. 


1. Mortgages: MoratrorRiumM. A moratory stay under the pro- 
visions of section 20-21,159, Comp. St. Supp. 1937, is properly 
denied when it appears that the amount of the mortgage lien 
eacees the value of the real estate secured by the mortgage. 

In determining whether the value of the 

Hewcweel lands exceeds the amount of the mortgage lien, it is 

improper to consider a value that is peculiar to the mortgagor 

and not to the mortgagee. 


APPEAL from the district court for Arthur county: 
Isaac J. NISLEY, JUDGE. Affirmed. 


L. A. DeVoe, Beeler, Crosby & Baskins and Robert B. 
Crosby, for appellants. 


Beatty, Maupin, Murphy & Derry, William C. Ramsey, 
Franklin L. Pierce, Philip M. Wellman and William W. 
Graham, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


CARTER, J. 
This is an appeal from an order of the district court for 
Arthur county refusing to grant a moratory stay under 
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the provisions of section 20-21,159, Comp. St: Supp. 1937. 

The real estate involved consists of 640 acres of grazing 
land. The present amount due under the decree of fore- 
closure, including unpaid taxes, is $2,472.20. The evidence 
as to the value of the land is substantially as follows: 
S. E. Adkins testifies for plaintiff that it is worth $2,000 
or less. Ray Cardwell testifies for defendant and ‘estimates 
its value between $2,000 and $2,200. The defendant states 
that it is worth $3,200. 

It. is a well-settled rule of this court that, where it ap- 
pears that the amount of the mortgage lien exceeds the 
value of the land secured by the mortgage, it is proper for 
the trial court to deny a moratory stay. Clark v. Hass, 129 
Neb. 112, 260 N. W. 792; Equitable Trust Co. v. Groves, 
133 Neb. 177, 274 N. W. 457. We necessarily come to the 
conclusion that the trial court had ample evidence before 
it to sustain the findings made. We also conclude that the 
evidence shows that the value of the land is less than the 
amount of the liens against it. 

Defendant contends that the value of the land is greater 
by virtue of its use in connection with other near-by and 
adjacent lands with which it was formerly used. Conceding 
for the sake of argument that this is true, it must be 
borne in mind that the mortgagor separated it from the 
other tracts when he executed a separate mortgage upon 
it. The security that it provides for the plaintiff is that 
which it will bring at foreclosure sale as it is described in 
the mortgage. In determining its value for the purpose of 
deciding whether a moratory stay should be granted, we 
must necessarily treat it on the same basis as the parties 
treated it when the mortgage was executed. Under such 
circumstances, a value that is peculiar to the mortgagor 
and not to the mortgagee cannot be considered. 

The judgment of the trial court is correct and it is 

AFFIRMED. 
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FEDERAL LAND BANK OF OMAHA, APPELLEE, V. FRED E. 
SOEHL ET AL., APPELLANTS: FIRST NATIONAL BANK OF 
LEWELLEN ET AL., APPELLEES. 

278 N. W. 384 


FILED MakcH 11, 1938. No. 30238. 


Judgment affirmed on authority of Federal Land Bank v. Citizens 
Bank, ante, p. 252, 278 N. W. 383, released herewith. 


APPEAL from the district court for Arthur county: 
IsaAAc J. NISLEY, JUDGE. Affirmed. 


L. A. Devoe, Beeler, Crosby & Baskins and Robert B. 
Crosby, for appellants. 


Beatty, Maupin, Murphy & Derry, William C. Ramsey, 
Franklin L. Pierce, Philip M. Wellman and William W. 
Graham, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


CARTER, J. 

This is an appeal from an order refusing to grant a mora- 
tory stay under the provisions of section 20-21,159, Comp. 
St. Supp. 1937. 

The real estate involved consists of 640 acres of Arthur 
county land. The amount due under the decree of fore- 
closure, including unpaid taxes, is $2,949.34. The evidence 
as to value is substantially as follows: S. E. Adkins testi- 
fied that the land is worth $3,000. W. R. Curtis testified 
that he had offered $2,400 for the land and that it would 
be worth more if used in connection with adjacent lands. 
The defendant estimates its value at $5,120, and Ray 
Cardwell, a witness called by the defendant, estimates its 
value at $3,200. Under the authority of Federal Land Bank 
v. Citizens Bank, ante, p. 252, 278 N. W. 383, released 
herewith, we hold that a moratory stay was properly de- 
nied. 

The contention is also made that the value of the land 
is greater than the amounts herein set out by virtue of its 
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use in connection with adjacent lands. That such value is 
not competent in a proceeding such as we have before us 
was also determined in Federal Land Bank v. Citizens 
Bank, supra. 
We find no error in the record and the judgment is 
AFFIRMED. 


DAVE BOLKER Vv. STATE OF NEBRASKA. 
278 N. W. 377 


Finep Marcu 11, 1988. No. 30210. 


1. Infants: DELINQUENCY. Evidence examined and held sufficient 
to prove beyond a reasonable doubt the guilt of the defendant 
as snes in the information. Comp. St. 1929, sec. 43-221. 
Prosecuting witness shown by the evidence 
to be a delinquent minor, as defined by section 48-201, Comp. 
St. 1929, in connection with section 43-221, Comp. St. 1929. 


ERROR to the district court for Douglas county: HERBERT 
RHOADES, JUDGE. Affirmed. 


Alfred A. Raneri and Raymond T. Coffey, for plaintiff in 
error. 


Richard C. Hunter, Attorney General, and Harry Grim- 
minger, contra. 


Heard before Goss, C. J., ROSE, PAINE, CARTER and 
MESSMORE, JJ. 


MESSMORE, J. 

Plaintiff in error (hereinafter referred to as defendant) 
was informed against for the offense of aiding, abetting 
and encouraging a delinquent child in her delinquency. A 
jury returned a verdict of guilty, and after overruling de- 
fendant’s motion for a new trial, the trial court imposed a 
jail sentence of 6 months and a fine of $500 against the 
defendant, from which sentence and fine he prosecutes error 
to this court. 

Without detailing the evidence at great length, it estab- 
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lishes that Dorothy Young was a delinquent minor, born 
December 6, 1919, and was at the time of filing of the com- 
plaint approximately 17 years, 2 months, of age. She 
registered at the Plaza Hotel in the city of Omaha Febru- 
ary 1, 1937, paid one dollar for a room and was assigned 
to room 704 by the defendant, who was one of the owners 
of the Plaza Hotel, night clerk and manager thereof. The 
girl, Dorothy Young, upon preparing for bed, heard a 
knock at the door of her room and answered it, when she 
met the defendant who informed her that they kept girls 
in the hotel that were “hustling girls,” and asked her if she 
would like to work there. She informed him to the con- 
trary. Subsequently, she received a telephone call to go 
down on the second floor and meet a man, and thereafter 
for a period of one week, while she stayed in the hotel, 
the defendant procured “dates” for her. From this point 
on, the evidence is replete with the story of her prostitu- 
tion, her conduct with other girls in the hotel, and her sub- 
sequent removal to a house of prostitution, where the de- 
fendant procured other “dates” for her at different hotels. 
The evidence establishes the bad reputation of the Plaza 
Hotel. 

Defendant denied all of the foregoing facts and con- 
tended that he was not on duty at the time the girl regis- 
tered, and there is some evidence that she is presumed to 
have registered under another name, which signature is 
denied by her in the record. The evidence details certain 
sordid and repulsive facts which we deem unnecessary to 
relate. Suffice it. to say that the foregoing constitutes a 
sufficient portrayal of the evidence to meet the require- 
ments of this case. 

Defendant groups the first two assignments of error: 
That the court erred in admitting, over objection of de- 
fendant, certain evidence; and that the verdict is not sus- 
tained by sufficient evidence and is contrary to law. 

The defendant was informed against under section 43- 
221, Comp. St. 1929, which is in part as follows: “In all 
cases where any child shall be a delinquent or dependent 
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child, as defined by the statute of this state, * * * or any 
other person responsible for, or by any act encouraging, 
causing or contributing to the delinquency or dependency 
of such child, shall be guilty of a misdemeanor.” This 
section is taken in conjunction with section 43-201, Comp. 
St. 1929, which is in part as follows: “For the purpose of 
this article the words ‘dependent child’ and ‘neglected 
child’ shall mean any child under the age of eighteen years, 
who * * * has not proper parental care or guardianship, 
or is growing up under such circumstances as would tend 
to cause such child to lead a vicious or immoral life; * * * 
or who is found living in any house of ill fame or with 
any vicious or disreputable persons. * * * The words ‘de- 
linquent child’ shall include any child under the age of 
eighteen years who violates any law of this state or any 
city or village ordinance, * * * or who knowingly associates 
with thieves, vicious or immoral persons, or who is grow- 
ing up in idleness or crime, or who knowingly visits or 
enters a house of ill repute; * * * or who wanders about 
the streets in the nighttime, without being on any lawful 
business or occupation.” 

Defendant’s complaint is that the evidence was preju- 
dicial in that it would meet the conception of an offense 
to be charged under section 28-907, Comp. St. 1929, which 
is in part as follows: “Whoever shall procure a female in- 
mate for a house of prostitution, or assignation, or who- 
ever shall induce, encourage, inveigle, or entice a female 
person to become a prostitute; or whoever by promises, 
threats, violence or by any device or scheme, shall cause, 
induce, persuade, * * * or entice a female person to become 
an inmate of a house of prostitution or shall procure a 
place for a female as inmate in a house of prostitution, or 
any place where prostitution is practiced, encouraged or 
allowed,”’ ete. 

After a careful reading of sections 43-221 and 43-201, 
Comp. St. 1929, in their entirety, we are convinced that 
any act or inducement brought about by any person that 
contributes to the delinquency of a minor is pertinent as 
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evidence to be considered in a case brought under said 
section 43-221, and that, if the evidence should go to an 
extent that it might prove a greater offense than that 
charged, it is not violative of the lesser charge. 

In 16 C. J. 588, it is said: ‘Evidence which is relevant 
to defendant’s guilt is not rendered inadmissible because 
it proves or tends to prove him guilty of another and dis- 
tinct crime. It often happens that two distinct offenses 
are so inseparably connected that the proof of one neces- 
sarily involves proving the other, and in such a case, on a 
prosecution for one, evidence proving it cannot be ex- 
cluded because it also proves the other.” 

Defendant cites Wallace v. State, 91 Neb. 158, 185 N. W: 
549, on the proposition that, where a statute is general in 
its terms and a later statute makes some of the elements 
of the former statute a specific crime, such later statute 
must govern. Therefore, defendant contends, the prosecu- 
tion in this case should have been brought under section 
28-907, Comp. St. 1929, and was not properly brought 
‘under section 48-221, Comp. St. 1929. 

The above case is not analogous to the proposition here 
under consideration. The Nebraska statute carefully de- 
fines what constitutes a neglected and delinquent child, and 
on the charge of aiding in the delinquency of the child the 
defendant was tried. While some of the same evidence 
would be admissible under section 28-907, Comp. St. 1929, 
if the defendant had been informed against under that 
statute, the same elements are not inconsistent under sec- 
tion 48-221, Comp. St. 1929. 

Defendant sets forth in his brief certain remarks made 
by the trial judge which he contends were prejudicial and 
erroneous, and cites 16 C. J. 827, as follows: ‘Remarks 
made by the trial judge in the jury’s hearing, in making 
rulings, will have the same effect as formal instructions; 
and the judge must be careful, in his conduct of the case, 
that he says and does nothing in the presence of the jurors 
while the case is progressing which can be construed to the 
prejudice either of the prosecution or of accused.” And 
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defendant also cites 16 C. J. 829, as follows: “The court 
may properly caution, correct, admonish, and to a certain 
extent, criticize counsel during the case, provided it is done 
in such manner as not to subject counsel to contempt or 
ridicule, or to prejudice accused in the minds of the 
jurors.” 

Reading the record in its entirety and recognizing that 
the remarks made by the trial judge during the course of 
the examination of witnesses were made primarily to the 
attorneys and for the purpose of preserving order, we 
believe that, while such remarks were not as dignified as 
they should have been, they were not prejudicial to the 
defendant. Counsel for defendant, as the record portrays, 
was not subjected to contempt, ridicule or prejudice on 
account of the remarks made by the trial judge; nor is 
there any fact portrayed by the record in this case which 
discloses that the jury were prejudiced by such remarks. 

While the brief of the defendant criticizes language used 
in a certain instruction, which was not pressed in oral 
argument before this court, we have examined the instruc- 
tions, considered them together and construed them as a 
whole, and believe that, under such construction, they fairly 
and accurately state the law, and that there is no preju- 
dicial error contained therein. 

From an examination of the entire record, we believe 
the verdict of the jury and the sentence and fine imposed 
by the court should stand. 

AFFIRMED. 


PERRY L. HOLE, APPELLEE, V. JACK L. HAMP, APPELLANT. 
278 N. W. 480 


FILED Marcu 11, 1937. No. 30187. 


1. Landlord and Tenant: LEASE: CANCELATION: TENDER. A tender 
of money made as a condition precedent to the cancelation of 
a lease, made at the proper time and refused, remains effective 
if left open and at the time of commencement of action is de- 
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posited with the clerk of the district court in which such action 

is commenced. 

ORAL AGREEMENT: BURDEN OF Proor. The burden 
of proof is on the defendant to prove by a preponderance of 
the evidence the existence of an alleged oral agreement and 
what he is entitled to recover, if anything, under the terms 
of such agreement. 

8. Appeal. In equity actions involving questions of fact where 
there is an irreconcilable conflict in the evidence, in determining 
the weight of evidence this court will consider the fact that 
the trial court observed the witnesses and their manner of 
testifying. 

4. ————. When a law action is tried to the court, findings of fact 
have the same effect as findings of a jury. They will not be set 
aside unless clearly wrong. 


APPEAL from the district court for Dakota county: 
MARK J. RYAN, JUDGE. Affirmed. 


McCarthy & McCarthy and William P. Warner, for ap- 
pellant. 


W. V. Steuteville and Sidney T. Frum, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and YEAGER, District Judge. 


YAGER, District Judge. 

This is an action in equity which was instituted in the 
district court for Dakota county, Nebraska, by Perry L. 
Hole, plaintiff, who is appellee herein, against Jack L. 
Hamp, defendant, who is appellant herein. The purpose of 
the action is to effect the cancelation of a lease upon lands 
in said Dakota county, which lands were owned by plaintiff 
and which were occupied under lease by the defendant, 
and to enjoin the defendant from committing waste thereon. 

‘A statement of the facts necessary to the determination 
of this case is as follows: On‘or about the 26th of August, 
1933, plaintiff and defendant entered into a written lease 
which was:to become effective March 1, 1934, and extend 
over a period of five years, or until March 1, 1939. The 
lease provided for an annual cash rental payable to plain- 
tiff by defendant, and also contained a cancelation clause 
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by the terms of which the defendant agreed to deliver up 
the premises at the beginning of any year except the first 
year, provided plaintiff gave written notice of cancelation 
during the months of May, June and July of the preceding 
year and paid to defendant the sum of $1,000. 

On July 17, 1936, the plaintiff, through his agent, gave 
defendant notice of cancelation to become effective on 
March 1, 1937, and made a tender of the specified $1,000. 
The defendant refused to accept the tender and refused to 
execute in writing a formal agreement of cancelation to 
take effect on March 1, 1937, which said formal agreement 
of cancelation was set forth and provided for in the lease. 

The facts stated are alleged in the petition of plaintiff 
and are also admitted by defendant in his pleadings and 
testimony. Plaintiff further alleges in his petition that, 
after the service of notice of cancelation, the defendant 
proceeded to commit waste upon the land by selling and 
disposing of trees which were situate upon the land. 

The prayer is for cancelation of the lease, for an ac- 
counting of rentals for 1936, and for timber sold after 
July 17, 1936, that being the date of notice of cancelation 
of the lease, and an injunction to prevent waste and de- 
struction of buildings and improvements. 

The defendant, in his answer, denies the commission of 
waste and denies that he sold or disposed of any trees after 
July 17, 1936. In addition to his answer, defendant has 
filed a counterclaim and cross-petition which will be here- 
inafter referred to as cross-petition. In his answer and 
cross-petition, the defendant alleges that on or about the 
1st of May, 1934, he had a subsequent oral agreement with 
the plaintiff wherein it was agreed that, if the defendant 
improved the land, fences and buildings and cleared and 
seeded more land than was’ required of him, and provided 
plaintiff sold the land before the expiration of the full term 
of the lease, plaintiff. would pay him for excess improve- 
ments, clearing and seeding, and that plaintiff would not 
cancel the lease without making such payment. He further 
alleged that pursuant to such agreement he made improve- 
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ments and cleared and seeded additional land, the cost 
of which aggregated the sum of $1,503.94 His prayer was 
for dissolution of injunction, the dismissal of plaintiff’s 
petition, judgment for $1,503.94, and for the $1,000 ten- 
dered by plaintiff. 

The trial was to the court on all of the issues presented, 
and at its conclusion a decree was entered finding in favor 
of plaintiff and decreeing a cancelation of the lease as 
prayed. The defendant was enjoined from removing any 
repairs, fencing, windmill or improvements and from in 
any other manner interfering with or destroying anything 
on the land in question. The cross-petition of the defend- 
ant was dismissed with a finding that the evidence did not 
sustain the answer and cross-petition. 

The record is clear and without dispute that, in the 
absence of proof of the existence of the alleged oral agree- 
ment of May 1, 1934, the plaintiff was entitled to the 
relief prayed in his petition. The existence of any such 
agreement is denied by plaintiff. The defendant, his wife 
and his wife’s mother have testified as to the time, - place 
and terms of the agreement. The defendant testified in 
response to questions as follows: “Q. Where was this con- 
versation? A. In the house. Q. In the dining-room? A. 
Yes. Q. Before you left the table? A. I had mentioned to 
Mr. Hole that morning IJ had to have a new windmill and 
there would have to be 5 or 6 miles of new fence built. I 
said, ‘Mr. Hole, how much have you got to put into it and 
we will go ahead? ‘Mr. Hamp,’ he said, ‘I am financially 
embarrassed.’ He said to go ahead and do the best you 
could, and I said, ‘What if you sell the place?’ ‘Mr. Hamp,’ 
he said, ‘I am not going to sell this place. I am going to 
keep it. But if I do sell this place I will protect you and 
pay you for every additional thing you put on over and 
above the lease.’ Q. Who was present? A. My wife and 
mother-in-law. Q. Well, what was said about that? A. 
What do you mean? Q. Anything further said about it? 
A. No, that was the conversation. He told me he would 
protect me and pay me for all additional work.” 
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Mrs. Hamp testified as follows: “Q. Tell that conversa- 
tion. A. They was talking about improvements around the 
place, and Jack said to Mr. Hole that they had to have a 
new windmill, they didn’t have no water. The other one 
didn’t supply enough water for the cattle. Jack said he had 
to put in a lot of new seeding and that the sunflowers 
were so thick in places you couldn’t raise nothing on it. 
And then they got to talking about the fences, couldn’t 
hold the cattle out all the time and couldn’t keep the cows 
in. Mr. Hole said he didn’t have no money to put in the 
place, but for Jack to go ahead and do that work. Jack 
said, ‘What will I do if you sell the place?” Mr. Hole said 
he didn’t have any intention of selling, but if he did, he 
would pay Jack for everything he put on it.” 

Mrs. Schuster, the mother-in-law, testified as follows: 
“Q. You may tell the court what conversation you heard. 
A. They was talking about the fences on the place would 
all have to be new and a windmill put up, and all the seed- 
ing that had to be done; and Mr. Hole told Mr. Hamp he 
didn’t have the money to put those things in, and Jack 
said, ‘If I put them in and you sell the place, what will I 
do?’ They talked a while and Mr. Hole said, ‘Just go ahead 
with the work and do things, and if I sell the place I will 
pay you for it.’” ; 

The answer and cross-petition are in terms equitable. 
They are in terms equitable since they set forth that plain- 
tiff agreed that on or about May 1, 1934, he would not 
exercise the option to cancel the lease without first com- 
pensating defendant for improvements, repairs, clearing 
and seeding, in excess of the requirements of the written. 
lease. 

An examination of the evidence quoted herein, which re- 
flects fully the terms of the oral agreement, if there was an 
oral agreement, discloses that the cancelation of the written 
lease according to its terms was in nowise dependent upon 
the oral agreement. The defendant’s evidence, when 
weighed in the most favorable light to defendant, supports 
no equitable ground of relief, but only an action at law 
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for the recovery of money expended for repairs, improve- 
ments, clearing and seeding in excess of the requirements 
of the written lease and $1,000 which had already been 
tendered and which tender had been kept good by deposit 
of the amount with the clerk of the district court. 62 C. J. 
697; Ahrens v. Fenton, 188 Ia. 559, 115 N. W. 283; Reed v. 
Armstrong, 18 Ind. 446; The Rossend Castle, 30 Fed. 462; 
Kansas City Transfer Co. v. Neiswanger, 27 Mo. App. 356; 
Taylor v. Brooklyn Elevated R. Co., 119 N. Y. 561, 23 N. E. 
1106; Mann v. Sprout, 185 N. Y. 109, 77 N. E. 1018; Sharp- 
less & Co. v. Dobbins, 1 Del. Co. Rep. (Pa.) 25; Schnur v. 
Hickcox, 45 Wis. 200. 

The burden of proof was on the defendant to prove by a 
preponderance of the evidence the existence of the alleged 
oral agreement and what he was entitled to recover, if 
anything, under the terms thereof. Cohen v. Swanson 
Petroleum Co., 183 Neb. 581, 276 N. W. 190; Pierce v. 
Miller, 107 Neb. 851, 187 N. W. 105. 

On the question of the existence of the oral agreement, 
the trial court made a specific finding that the defendant 
had failed to prove the allegations of his answer and cross- 
petition so as to entitle him to judgment against the plain- 
tiff in any sum whatsoever. If this finding on defendant’s 
cross-petition shall be weighed in the light of the rule in 
equity actions, which is that on appeal in an equity action 
involving questions of fact where there is an irreconcilable 
conflict in the evidence, in determining the weight of evi- 
dence, this court will consider the fact that the trial court 
observed the witnesses and their manner of testifying, then 
we are not in a position to say that the court erred in 
weighing this question on which the defendant was required 
to sustain the preponderant burden. Johnson v. Erickson, 
110 Neb. 511, 194 N. W. 670; Otto v. Gunnarson Bros., 102 
Neb. 613, 168 N. W. 361; Enterprise Planing Mill Co. v. 
Methodist Episcopal Church, 100 Neb. 29, 158 N. W. 386. 

If, on the other hand, we are to consider the findings in 
the light of the rule in law cases, where the judge tries 
the facts without the interposition of a jury, that is, when 
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a law action is tried to the court, findings of fact have the 
same effect as findings of a jury, they will not be set aside 
unless clearly wrong (Nelson v. Nelson, 1383 Neb. 458, 275 
N. W. 829; Citizens Ins. Co. v. Herpolsheimer, T7 Neb. 232, 
109 N. W. 160; Miller v. Banner County, 127 Neb. 690, 256 
N. W. 639), then this court cannot on the record presented 
say that the finding was incorrect, since there is competent 
evidence on the part of the plaintiff, if believed, to support 
the finding that the claimed oral agreement was never 
entered into. 

We find no error in the judgment of the district court 
and said judgment is 

AFFIRMED. 


Doris RYAN, APPELLEE, V. PAUL OSWALD, APPELLANT. 
278 N. W. 508 


FIrep Marcu 18, 1988. No. 30195. 


1. Pleading. Section 20-701, Comp. St. 1929, authorizes a plaintiff 
to unite a cause of action growing out of a breach of contract 
of marriage and another in damages for seduction where both 
causes arise out of the same transaction. 

2, Breach of Marriage Promise. “Where disease or physical dis. 
ability rendering it unsafe or improper to marry has developed 
in either party to the contract, without intervening fault on the 
part of the other, subsequent to the making of the contract 
and before its consummation by marriage, such other party will 
be required to wait a reasonable time for a cure to be effected, 
and if such disease or disability proves to be of a permanent 
character, may refuse to carry out the contract.” Fellers v. 
Howe, 106 Neb. 495, 184 N. W. 122. 

8. Seduction. “Specifically, seduction is the act of inducing a 
woman to consent to unlawful sexual intercourse, by entice- 
ments which overcome her scruples.” 57 C. J. 9. 

4, Appeal: REeMITTITUR. “Where the only reversible error ap- 
pearing in the record is that the amount of the recovery is ex- 
cessive, but not as the result of passion and prejudice of the 
jury, the court will affirm the judgment upon the excess being 
remitted.” Fellers v. Howe, 106 Neb. 495, 184 N. W. 122. 


APPEAL from the district court for Hall county: HENS? 
G. KROGER, JUDGE. Affirmed on condition. 
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Craft, Edgerton & Fraizer and H. G. Wellensiek, for ap- 
pellant. 


Prince & Prince, contra. 


Heard before Goss, C. J., ROSE, EBERLY, CARTER and 
MESSMORE, JJ., and WILLIAM A. Day, District Judge. 


Goss, C. J. 
Defendant appeals from a judgment for $10,000 against 
. him. 

The second amended petition, upon which the case was 
tried, sets up two causes of action for damages against 
defendant; one based on breach of promise of marriage 
and the other based on seduction under a promise of 
marriage. 

The first cause of action alleged that both parties were 
over 18 years of age and had been keeping company for 
several months before May 238, 1933; that on said date de- 
fendant asked plaintiff to marry him and she accepted; 
that he promised to marry her and they were engaged to 
marry from the date named until about April 27, 1936; 
_ that from May 23, 1933, to March 18, 1984, defendant con- 
tinually sought to seduce plaintiff under his promise of 
marriage and did finally carnally know her on or about 
March 18, 1934; that she was a chaste woman and had 
never had intercourse prior thereto with any man and that 
their relationship continued until about April 27, 1936, 
about which time defendant refused and has since con- 
tinued to refuse to marry plaintiff and has breached his 
promise of marriage, to the damage and injury of the repu- 
tation, social standing and ability of plaintiff to support 
herself, for which damages she prays judgment. 

The second cause of action is based upon substantially 
the same facts and prays damages for the seduction. 

Defendant moved to require plaintiff to elect upon which 
count she would go to trial; one being said to be upon 
contract and the other for a tort. The overruling of this 
motion is assigned as error. Section 20-701, Comp. St. 
1929, authorizes a plaintiff to unite a cause of action grow- 
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ing out of a breach of contract of marriage and another in 
damages for seduction where both causes arise out of the 
same transaction. 1 C. J. 1086; 1 C. J. S. 1255. 

' Defendant pleaded that the parties became engaged in 
October, 1933, but that no date for their marriage had ever 
been set. He alleged that on February 16, 1936, he noted 
serious mental delusions of plaintiff, that on February 22, 
1936, she became mentally unbalanced and demented, and 
that this insanity grew constantly worse so that on Febru- 
ary 24 a nurse was called to care for her, and on March 7, 
1936, she was taken to Omaha and placed in a hospital 
under the care of a Specialist, where she remained until 
April 24, 1936, when defendant brought her home; plain- 
tiff’s parents being without funds, defendant paid the doc- 
tors, nurses and hospital bills; that her parents filed an in- 
sanity information against her, she was adjudged insane 
and was taken to a sanitarium at Lincoln, where she re- 
mained incompetent and insane until about September 9, 
1936; that until plaintiff became insane defendant had no 
thought but that.they would marry, that the only time she 
suggested that they marry he told her he was not financial- 
ly able to support her and she acquiesced and agreed with 
him, and that she frequently, when in her right mind, stated 
that she wanted to teach until 1938, before getting mar- 
ried; that defendant did not seduce plaintiff and never 
had sexual intercourse with her; that if her reputation 
for chastity has been impaired it has been brought about 
by her own statements or through the statements of her 
parents and relations and never by any statements of de- 
fendant; that after plaintiff’s return from the hospital at 
Omaha, on April 24, 1986, up to May 10, 1936, defendant 
called on plaintiff seven times and on most of these occa- 
sions her mind was a total blank; defendant saw her on 
April 26 and April 28, 1936, and on neither occasion was 
marriage discussed between them; that about May 10, 
1936, defendant stopped calling on plaintiff and did so be- 
cause of the mental incompetency of plaintiff and because 
on May 6, 1986, her sister, having similar delusions, was 
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adjudged insane and was committed to the state hospital 
at Ingleside; that plaintiff never made any demand on 
defendant to marry her, that he never refused such a de- 
mand, that at all times.from February 16, 1936, until 
May 10, 1936, when defendant stopped calling on her, she 
was insane and incompetent to enter into a marriage re- 
lation, and that by reason thereof and the insanity in her 
family defendant is released from his previous engagement 
to plaintiff. Defendant denies every allegation of the first 
and second causes of action not admitted by the answer. 
The reply of plaintiff denies all allegations of new 
matter in the answer; alleges that her mental breakdown 
of February 22, 1936, was caused solely and only by worry 
over the fact that she believed she was pregnant by de- 
fendant and over the fact that defendant would not marry 
her, that she would lose her position as a teacher, that 
her reputation would be destroyed, and that under such 
circumstances defendant would not carry out his agree- 
ment to marry her; that the same things caused such a 
shock to her sister Beulah as to make her suffer temporarily 
a similar mental breakdown, but that the sister was con- 
fined only a few weeks and then was discharged as per- 
manently cured; and that plaintiff is completely cured 
and has been perfectly normal since September 9, 1936. 
Plaintiff and defendant were a country girl and boy, 
more than 18 years of age when they became engaged and 
about 21 at the time of trial. She was a school-teacher 
and he lived with his parents and helped to do the work on 
his father’s farm. He admits the engagement and promise 
to marry and seeks to justify the breaking off between 
them because of her mental disturbance and his claim 
that there was insanity in her family. His testimony denies 
that he ever had sexual intercourse with her. She testified 
that for nearly a year after they became engaged he 
pleaded for sexual intercourse and that she finally yielded 
and they pursued that relation from some time in 1934 to 
January or February, 1936. She thought she was pregnant 
because she had overrun her period for about three weeks. 


ef 
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On February 21, 1936, her father sent for him and a 
family conference was held at her home. While he was 
not directly accused, he testified that plaintiff said: “You 
know what is wrong. I says: ‘No; I don’t.’: And she said: 
‘Are you going to be a man.’ And then her dad * * * says: 
‘I know what is wrong with her. * * * You take her and 
marry her and I will like you as well as I ever did.’” He 
testified that he did not answer the father. The evidence 
shows that on that night he took her to the house of his 
cousin, who was married to her sister. The next morning 
the four started out with the plan of being married at 
Grand Island or Hastings. Defendant stopped at his par- 
ents’ home to change his clothes and then suggested that 
they go to Grand Island to see a doctor. .The two girls 
went in to see a doctor at the hospital. They came out and 
reported that the doctor could not tell whether she was 
pregnant or not. They all went home and that night plain- 
tiff and defendant started to Grand Island to get some 
medicine that the doctor had suggested, but on the way. 
plaintiff refused to get the medicine. She testified that he 
said: ‘He couldn’t get married now, because he didn’t 
have any money.” 

Plaintiff and defendant both agree that she suffered a 
mental breakdown on February 22, 1936. Defendant took 
her to a hospital in Omaha March 7, 1936, where she re- 
mained several weeks. Defendant paid the bills and was 
attentive in his calls and correspondence. Later she was 
taken to Green Gables in Lincoln for treatment and evi- 
dently was cured of her mental troubles which she claims 
were brought about by worry over the belief that she was 
pregnant, and aggravated by his refusal on February 22, 
1936, to marry her. 

While she was in the Omaha hospital, defendant wrote 
her a letter, dated March 8, 1936, in which he said: “I am 
sorry for all the trouble I have caused you, more sorry 
than I will ever be able to tell you. Honey, if you will for- 
give me, I will feel so much better and some day we'll be 
happy together.” When on the stand defendant testified 
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that the reason why he refused to marry plaintiff was 
that she had been insane ever since February 16, 1936. 
While it is true that, in the family conference heretofore 
referred to, the father did not expressly charge defendant 
with seducing his daughter, there was sufficient for the jury 
to infer the meaning of the conversation to defendant and 
his understanding of it. There was ample evidence, if be- 
lieved by the jury, to prove the promise of defendant to 
marry, his seduction of plaintiff under the influence of 
that relation and his breach of the promise. 

Defendant asks relief from his contract to marry on the 
ground that plaintiff had become mentally incompetent. A 
somewhat similar situation arose in Fellers v. Howe, 106 
Neb. 495, 184 N. W. 122. There defendant had alleged that 
plaintiff was afflicted by a disease that rendered her unfit 
for the marriage relation. The trial court had given an in- 
struction which was attacked and was criticized in the 
opinion, but was held not so prejudicially erroneous as to 
require a reversal. In discussing the rule the opinion said: 
“We think the better rule in such case is something like 
this: Where disease or physical disability rendering it 
unsafe or improper to marry has developed in either party 
to the contract, without intervening fault on the part of 
the other, subsequent to the making of the contract and 
before its consummation by marriage, such other party 
will be required to wait a reasonable time for a cure to be 
effected, and if such disease or disability proves to be of a 
permanent character, may refuse to carry out the contract. 
See 9 C. J. 339, sec. 31, and cases cited.” 

The evidence in the case at bar seems to indicate that 
plaintiff’s mental disturbance was only temporary and was 
caused by the shock of defendant’s conduct in being un- 
willing to marry her on or about February 22, 1936, in 
the state in which she believed herself to be on account of 
her relations with him. She carried on her suit in her own 
name. She testified at length. There is nothing in the 
evidence to lead to any other conclusion than that she was 
cured of any mental trouble. At the time of the trial she 
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was a freshman at college, partly working her way. 
Whether his refusal to marry plaintiff occurred in Febru- 
ary or in April or May of that year is unimportant. While 
he was attentive to her and paid her bills at the Omaha 
hospital, it is apparent from the evidence that, after a date 
early in May, 1986, he ceased all personal attentions to 
her, and the evidence was sufficient for the jury to con- 
clude that he had decided to break the contract some time 
in the first half of 1936. The jury might well have con- 
cluded from the evidence that there was no family insanity 
and that she had recovered in the fall of 1936 from a 
temporary mental breakdown, caused by the shock of his 
attitude. 

Rulings of the trial court on the admission of evidence 
are assigned as error. Defendant was not allowed to cross- 
examine plaintiff as to whether she was pregnant on 
February 21, 1986, just after she had answered on cross- 
examination that she thought on that date that she was 
pregnant. When objection was sustained to this question 
on the ground that it was immaterial, defendant offered to 
show by plaintiff “that on February 21, when she thought 
she was pregnant, she was not pregnant.” The offer was 
rejected. While we think the question might well have 
been allowed to be answered by plaintiff, yet we think 
there was no prejudicial error in the ruling, because plain- 
tiff had already answered on cross-examination that she 
came around and had her period within the next week 
after February 22. This answer stands in the record. 
There is no claim in the pleadings or in the evidence that 
she was ever pregnant—she merely thought she was be- 
cause so long a time had elapsed between her periods. 

Another claim of error rests in the trial court’s refusal 
to allow a large number of letters, 25 in all, to be admitted 
in evidence. These letters were all written to plaintiff by 
defendant. Previously, on behalf of plaintiff, there had 
been offered, and it had been received in evidence, one part 
from a letter, written by defendant to plaintiff at the hos- 
pital March 8, 1936, as follows: “I have resolved to do my 
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best to be the kind of a fellow you want me to be. I am 
sorry for all the trouble I have caused you. Honey, if you 
will only forgive me, J will feel so much better and some 
day we’ll be happy together.’”’ When that part was offered 
and received, defendant offered the rest of the letter and 
it too was received. Later plaintiff was made defendant’s 
witness and defendant sought to introduce the other letters 
she had received from defendant while in the hospital. 
They were excluded as immaterial and self-serving. None of 
them sought to explain or modify the statement quoted 
from the letter admitted in evidence. As we understand 
the evidence, she wrote him only once or at most twice 
while she was in the hospital, while he wrote her almost 
daily. We find no letter from her to him in evidence. 

It is argued by defendant that plaintiff was not seduced, 
that she deliberately entered into and continued in this 
course of illicit love that lasted two years. The brief cites 
57 C. J. 12: “Tilicit or unlawful intercourse does not of 
itself constitute seduction. Mere reluctance on the part 
of the woman to commit the act is not sufficient to entitle 
her to recover.” Another part of that same section says: 
“The essential elements of her cause of action is the act of 
seduction itself, which can be accomplished only by per- 
suasion, flattery, deceit, false promises * * * on the part 
of defendant, by reason of which she is induced to yield 
to sexual intercourse.” On this point defendant also cites 
Rich v. Fulton, 104 Neb. 262, 177 N. W. 175. That decision 
does not apply to the facts here because the woman there 
was a married woman who had brought an action for di- 
vorce from her husband but had not secured the divorce. 
It was held to be against public policy for her to enter 
into a contract of marriage unless her husband was di- 
vorced or dead; and in effect it was held that she was not 
seduced, but that her sexual indulgence was merely to 
gratify passion. 

“Specifically, seduction is the act of inducing a woman 
to consent to unlawful sexual intercourse, by enticements 
which overcome her scruples.” 57 C, J. 9. 


~ 
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Instruction No. 4 by the court is assigned as erroneous 
in part. That was a long instruction, consisting of four 
paragraphs, the first two reciting the findings that would 
justify the jury in rendering their verdict for defendant 
on the two causes of action. The third paragraph told the 
jury, if they found that plaintiff's mental derangement 
was due to defendant’s refusal to carry out his promise to 
marry her when she believed she was pregnant, and that 
worry and the shock of the realization of the position she 
was in brought about her mental condition, then such 
mental derangement of plaintiff need not be justification for 
defendant’s refusal to marry her, and their verdict should 
be for plaintiff on her first cause of action. 

Then the court further told the jury in the same in- 
‘struction that, if they found defendant did have sexual re- 
lations with plaintiff “as a result of his promises to marry 
her,” then the verdict should be in favor of plaintiff on 
her second cause of action, notwithstanding they may also 
find her mental derangement was not caused by any act of 
defendant. 

Defendant criticizes this instruction particularly because 
of the expression ‘‘as a result,” saying there is no evidence 
that this could be as a result of his promise to marry her, 
that the evidence shows she yielded to him because she 
thought she would otherwise lose his love, that this was out- 
side the evidence, and the like. It seems clear that the 
jury were not misled by this and that there was ample evi- 
dence to justify them in finding that the seduction took 
place because she yielded to his desires relying on his 
promise to marry her and because she felt she would lose 
his love if she did not so yield. 

Defendant argues that insane people are not permitted 
to marry in this state, and that, if insanity appears in one 
party after the promise is made, it excuses the other. 
Granted, but this is not such a case and it was submitted 
on other issues. Then, too, plaintiff very evidently had 
only a temporary mental derangement, which the jury 
thought, apparently, under the evidence, had been brought 
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about by defendant’s conduct. She had recovered in Sep- 
tember, 1936, but defendant’s love had cooled. 

There are various other assignments of error. We have 
examined them and find they are not meritorious save that 
as to the excessiveness of the verdict. 

The evidence as to specific damages to plaintiff is rather 
meager. Of course, damages are inferable from seduction 
of a chaste young woman, but the consequential damages 
arising out of the loss of her position as a teacher and of 
the publication of the fact of her seduction are not proved 
as facts but left to the jury also to infer from the evidence. 
Considering the whole case, we think the recovery is ex- 
cessive, but not as the result of passion or prejudice, but 
rather as the result of too high an estimate by the jury. 
“Where the only reversible error appearing in the record 
is that the amount of the recovery is excessive, but not as 
the result of passion and prejudice of the jury, the court 
will affirm the judgment upon the excess being remitted.” 
Fellers v. Howe, 106 Neb. 495, 184 N. W. 122. 

We are of the opinion that justice will be subserved by 
a reduction of the judgment to $6,000. The order will 
therefore be that, if within 20 days from the releasing of 
this opinion plaintiff will file a remittitur of $4,000, the 
judgment so reduced will be affirmed for $6,000; otherwise, 
the judgment will stand reversed and a new trial ordered. 

AFFIRMED ON CONDITION. 

CARTER, J., and WILLIAM A. Day, District Judge, dissent. 


WILLIAM A. ROMINE, APPELLANT, vy. SAMUEL A. WEST, AP- 
PELLEE. 
278 N. W. 490 


FILED MarcH 18, 1938. No. 30256. 


Boundaries. Where a boundary, supposed to be the true line estab- 
lished by the government survey, is acquiesced in by the ad- 
joining owners for more than ten years, it is conclusive of the 
location. 
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APPEAL from the district court for Hitchcock county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Cordeal, Colfer & Russell, for appellant. 
Butler & James and J. F. Ratcliff, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ. 


Day, J. 

This is an action in ejectment to recover a strip of land 
between two owners of adjoining real estate in Hitchcock 
county. The case was tried to a court and jury which, on 
February 10, 1937, rendered a verdict in favor of West. 
Romine, the instigator of the action, appeals to this court. 

The appellant is the owner of the southwest quarter of 
the southeast quarter of section 4, in township 4 north of 
range 35 west of the sixth P. M. in Hitchcock county, Ne 
braska. Title was acquired by him from the former owner 
by warranty deed dated September 12, 1935, and recorded 
October 17, 1935. The appellee, West, is the owner by 
virtue of a deed dated August 31, 1926, delivered March 1, 
1927, and recorded March 10, 1927, of the south half of the 
southwest quarter of section 4. This is a boundary dispute 
wherein each of the two adjoining landowners claims a 
strip 77 feet wide at the north end and 88 feet wide at the 
south end. : 

Romine acquired the tract in section 4, heretofore de- 
scribed in detail, about September 12, 1935. Prior thereto, 
and at Romine’s request, Barnes, a deputy state surveyor, 
made a survey of other lands which threw some doubt upon 
the correctness of the boundary line in dispute. Within 
a month after the acquisition of this tract, Romine re- 
quested the state surveyor to make an examination of this 
tract, and within three months started this action. 

The evidence is in dispute as to certain questions, but 
was submitted to a jury which determined these questions. 
It appears that it was fairly established by the record that, 
at the time appellant, Romine, purchased this land in 
1935, there was a fence on the west side of the land, and 
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on the east side of the land owned by West. This fence 
was the boundary line between the two tracts at that time. 
Romine knew about this fence, and knew that defendant’s 
land had been farmed and cultivated from 1917 or 1918 
to a point 22 feet from the fence, leaving just enough space 
for a turn row, and the land he purchased had been farmed 
and cultivated to a point 8 feet from the fence since that 
time. The appellant, Romine, purchased his tract from 
Hochstettler, who testified that he was familiar with the 
boundary lines, and that they had not been changed during 
that period. He stated that there had been fences on the 
boundary line during the last 15 or 18 years, and that the 
location had never been changed; that he recognized the 
fence line as being the true boundary line; that he last 
visited the land in October, 1935, and the line fence was 
there in the same place that it had been during the years 
of his ownership of the land; that there had never been 
any claim made to him, while he owned the land, that the 
fence line was not the true line between the two properties. 

Egle testified that he was acquainted with the Romine 
land, and that as a tenant of Hochstettler he farmed the 
land from 1915 to 1933; that he built the fence on the 
west side in October, 1918, by putting more posts between 
telephone posts on the supposed boundary line. The tele- 
phone line was built in 1907 or 1908, and seemed to be in 
perfect alignment with the place north of it. 

Other witnesses testified, and their testimony is not 
sharply in conflict with this except as to details. The ap- 
pellant complains that the adverse possession was based 
on a claim of right. The burden, of course, is upon the 
plaintiff (appellant), and he relied largely upon the recent 
survey to establish the boundary line between the parties. 
The defendant (appellee) claimed title by virtue of adverse 
possession. He effectually established that he had been in 
possession of this land in dispute since 1918, and that if the 
true boundary were otherwise there had been no realization 
of the fact since 1908. 

A thorough annotator states: “The rule has been an- 
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nounced and reiterated that, where the owners of. adjoining 
land occupy their respective premises up to a certain line, 
which they mutually recognize and acquiesce in as the 
boundary line for a long period of time,—usually the time 
prescribed by the statute of limitations,—they and their 
grantees are precluded from claiming that the boundary 
line thus recognized and acquiesced in is not the true one, 
although such line may not be in fact the true line accord- 
ing to the calls of their deeds.” 69 A. L. R. 1491. 

Another competent commentator says: “It is very gener- 
ally held, however, that where the recognition and ac- 
quiescence have continued beyond the period fixed by the 
statute of limitations the presumption becomes conclusive, 
irrespective of the correctness of the boundary acquiesced 
in.” 9C. J. 245. 

And again the same authority says: “Lines and corners 
long recognized and acquiesced in by adjoining owners 
will control courses and distances called for in their title 
deed or grants in case of conflict.” 9 C. J. 247. 

The rule long established in this jurisdiction is that 
where a boundary, supposed to be the true line established 
by the government survey, is acquiesced in by the adjoining 
owners for more than ten years, it is conclusive of the lo- 
cation. See Clark v. Thornburg, 66 Neb. 717, 92 N. W. 
1056; Pfeifer v. Scottsbluff Mortgage Loan Co., 105 Neb. . 
621, 181 N. W. 533; Johnston v. Aden, 109 Neb. 625, 192 
N. W. 220. 
_ The only question involved in the case is whether the 
appellee (defendant) holds title by adverse possession. 
The case is controlled by the rule of law announced. We 
have noticed, but not seriously considered, the contention 
that, in order to have adverse possession, the present owner 
of the land in the southwest quarter must tack his adverse 
possession to a former owner who held adversely, and this 
cannot be done because the deed of conveyance described 
only the land according to the government survey. The 
boundary between the two tracts should not be disturbed 
after an acquiescence of more than the statutory period. 

AFFIRMED. 
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CONTINENTAL COMPANY OF LINCOLN, APPELLEE, V. HENRY 


F, EILERS, APPELLANT. 
278 N. W. 497 


FILED Marcu 18, 1938. No. 30235. 


1. Subscriptions. A condition precedent contained in a subscrip- 
tion agreement must be complied with before liability attaches. 


2. When there has been a substantial compliance with 
such condition precedent a recovery may be had. 
3. A condition contained in a subscription agreement, 


that the agreement was not to be valid unless a sum total of 
$30,000 was signed, is substantially complied with where it ap- 
pears that a part thereof was in signed pledges and the re- 
quired balance was collected in cash. 


APPEAL from the district court for Johnson county: 
FREDERICK W. MESSMORE, JUDGE. Affirmed. 


Ginsburg & Ginsburg and Raymond B. Morrissey, for 
appellant. 


Beghtol, Foe & Rankin, Jay C. Moore and Robert S, Finn, 
contra. 


Heard before Goss, C. J., EBERLY, Day, PAINE and 
CARTER, JJ., and FALLOON, District Judge. 


CARTER, J. . 

This action was brought by the plaintiff against the de- 
fendant, Henry F. Eilers, to recover upon a subscription 
to the St. John’s Lutheran Church of Sterling, Nebraska. 
The trial resulted in a judgment in favor of the plaintiff. 
From this judgment, the defendant appeals. 

The facts, so far as material to the question here pre- 
sented, are substantially as follows: During the year 1929, 
St. John’s Lutheran Church, through its proper officers, 
undertook to secure subscriptions to provide the necessary 
funds for the building of a new church. The defendant 
signed a note payable to the church in the amount of $1,000, 
payable in instalments, which contained the condition that 
“this agreement is not valid unless a sum total of $30,000 
has been signed.” The note was subsequently assigned to 
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the plaintiff as collateral to a loan made to the church. At 
the time this suit was commenced, signed pledges in the 
amount of $25,675 had been obtained, of which two in the 
net amount of $350 were improperly included for the pur- 
poses of this suit because of additional conditions written 
into the subscription notes. It is not disputed that valid 
signed pledges were obtained in the amount of $25,325. 
The church, however, received cash from other sources in 
the amount of $5,210. This cash item consists of $4,300 
collected from oral pledges, and $910 obtained as cash do- 
nations and contributions from the parishioners of the 
church. The question for determination is whether the 
cash item of $5,210 may be properly added to the $25,325 
in signed pledges in order to meet the condition of $30,000 
in signed pledges as hereinbefore mentioned. If the $5,210 
in cash can be included, plaintiff is entitled to recover; 
otherwise, defendant is entitled to judgment. 

It is of course necessary that conditions precedent con- 
tained in a subscription contract be complied with in order 
to bind the subscriber. Whether or not a condition prece- 
dent has been complied with is tested by the situation 
existing at the time it is sought to enforce the subscription, 
not by that existing at the time of the signing of the in- 
strument, in the absence of a specific limitation to the 
contrary in the subscription agreement. Owenby v. Georgia 
Baptist Assembly, 187 Ga. 698, 74 S. E. 56; Irwin v. Lom- 
bard University, 56 Ohio St. 9, 46 N. E. 63. 

Subscription contracts are favored in law as calculated 
to foster public and quasi-public enterprises. As a matter 
of public policy, the courts are desirous that subscribers 
should not evade their deliberate promise of contribution, 
and their tendency therefore is to adopt such a rule as 
will sustain the subscription as a legal obligation. Pass v. 
First Nat. Bank, 25 Ala. App. 519, 149 So. 718; 25 R. C. L. 
1398, sec. 4. 

A literal compliance with a condition precedent is not 
required. Where there has been a substantial compliance, 
a recovery may be had. 60 C. J. 964. In the case at bar, 
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the defendant complains that the possession of $5,210 in 
cash in lieu of a like amount of signed pledges is not a 
compliance with the condition precedent. This contention 
is highly technical. It was clearly the intent of the defend- 
ant that his subscription agreement should become a bind- 
ing obligation when the sum of $30,000 was pledged. Cer- 
tainly he cannot be heard to complain because cash has 
been taken as a part of it instead of “signed” pledges. The 
collection of cash to make up the difference between the 
_ amount of signed pledges and the amount required to make 
the condition effective is a substantial compliance with the 
condition precedent contained in the agreement. 

The facts disclose that the church has been built ac- 
cording to the original plan. The purpose of the undertak- 
ing has been accomplished. The necessary consideration 
to make the subscription note a binding agreement is there- 
fore existent. The condition precedent was substantially 
complied with and the defendant cannot now evade his 
promise to pay the amount that he subscribed to the enter- 
prise. The trial court was right in entering judgment for 
the amount found due on his subscription note. The judg- 


ment is 
AFFIRMED. 


HANS P. NEBLE, APPELLEE, v. E. A. MARSHALL, APPELLANT. 
278 N. W. 489 


FILED MarcH 18, 1988. No. 30244. 


Mortgages: Moratortum. No authority exists by virtue of section 
20-21,165, Comp. St. Supp. 1937, for granting a moratory stay 
in a proceeding to foreclose a land sale contract executed at a 
date subsequent to March 1, 1934. 


APPEAL from the district court for Holt county: ROBERT 
R. DICKSON, JUDGE. Affirmed. 


Cowan & Grady and Emmet A. Harmon, for appellant. 
ra ee | 


Julius D. Cronin, contra. 
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Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ. 


CARTER, J. 

This is an appeal from an order of the district court for 
Holt county refusing to grant a moratory stay under the 
provisions of section 20-21,159, Comp. St. Supp. 1937. 

The record in this case discloses that the contract of 
sale involved herein was executed on March 16, 1935. The 
moratory law provides as follows: ‘Provided, the pro- 
visions of this act shall not apply to any mortgage, deed of 
trust, land sale contract, or note secured thereby, executed 
subsequent to March 1, 1934, nor shall it apply to any mort- 
gagor or mortgagors under any deed of trust who acquired 
the real estate subsequent to March 1, 1934.” Comp. St. 
Supp. 19387, sec. 20-21,165. 

It is clear that the district court is without authority to 
grant a moratory stay on a foreclosure of a land sale con- 
tract executed subsequent to March 1, 1934. It is conceded 
that the contract in the case at bar was executed subse- 
quent to that date. The action of the trial court in denying 
the stay was therefore correct. 

The judgment of the trial court is affirmed with leave 
granted to redeem any time before issuance of the mandate 
of this court. 

AFFIRMED. 


HENRY LILIENTHAL, JR., ET AL., APPELLEES, V. PLATTE VAL- 
LEY PUBLIC POWER AND IRRIGATION DISTRICT, APPELLANT. 
278 N. W. 492 


FILED Marcu 18, 1938. No. 30229. 


1. Eminent Domain: Damaces. A circular letter, compiled by a 
consulting electrical engineer of a power company, based on 
experience, containing certain admonishments warning of danger, 
distributed generally to persons along the lines serviced by 
such company, where not heeding such admonishments would 
cause injury and damage to persons, live stock and property 
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by necessity in the vicinity of transmission lines carrying elec- 
tric energy, and where such danger is imminent, actual and 
real, held, such evidence is admissible, not as an independent 
element of damage, but for the purpose of affecting the market 
value of the land immediately before and immediately after 
the obtaining of the paecmene and erection of transmission 
lines. 


: Where a transmission line cuts a farm into 
four irregular tracts and follows over plaintiff’s land approxi- 
mately 1 1/16 miles, rendering useless for farming purposes a 
strip of land 129 feet in width for that distance, and causing 
great inconvenience and disadvantage in farming said land, 
held, resulting damage to the 181.58-acre tract affected, in the 
amount of $4,085.40, is not excessive. 

: “The measure of damages for land taken 
for public use is the fair and reasonable market value of the 
land actually appropriated and the difference in the fair and 
reasonable market value of the remainder of the land before 
and after the taking.” McGinley v. Platte Valley Public Power 
and Irrigation District, 183 Neb. 420, 275 N. W. 593. 

7 “The jury in fixing the damages sustained 

by a landowner in consequence of the appropriation, or injury, 
of his property for a public use may take into account every 
element of annoyance and disadvantage resulting from the 
improvement which would influence an intending purchaser’s 
estimate of the market value of such property.” Chicago, R. I. 
& P. tt Co. v. O'Neill, 58 Neb. 239, 78 N. W. 521. 
Where transmission lines pass a short dis- 
tance rom plaintiff’s home, directly by his barn and over his 
feed yard, and cut portions of his farm into four irregular 
tracts, so that in his farming operations he is exposed and 
subject to danger, as are his live stock and other property, 
the necessity of working, living and keeping live stock and 
other property on said premises is a danger to which the 
general public is not exposed. 


APPEAL from the district court for Merrick county: 
Louis LIGHTNER, JUDGE. Affirmed. 


Beeler, Crosby & Baskins, E. H. Evans and Robert B. 
Crosby, for appellant. 


Cleary, Suhr & Davis, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY and MESs- 
MORE, JJ., and FALLOON, District Judge. 
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MESSMORE, J. 

This is an appeal from the district court for Merrick 
county wherein the jury awarded damages to the plain- 
tiffs for the actual taking, under condemnation proceed- 
ings, of 5.17 acres of land and resulting damage to 181.58 
acres of land, and other damages incident thereto. 

Transmission lines of the defendant enter plaintiffs’ land 
at a point in the northeast quarter of the northeast quar- 
ter of section 30, where the main transmission line from 
North Platte to Columbus enters their land and continues 
in a northeasterly direction over and across their land for 
a distance of 404 feet, where it leaves their land for a 
short distance, but again entering into the southwest quar- 
ter of section 20, where the line continues north over and 
across plaintiffs’ land for a distance of 1,392.2 feet to the 
5.17-acre tract, upon which is erected a substation. From 
the north side of the substation site the line again emerges 
and continues to the north for a distance of 119.4 feet, 
where it turns at an angle and continues to the north for a 
distance of 2,416 feet to the end of plaintiffs’ land where 
it continues towards Columbus. From the substation is 
the line of the Central Power Company which emerges on 
the south side of the substation and continues in a south- 
easterly direction over and across plaintiffs’ land for a 
distance of 1,679 feet. On the land described in section 30 
there are improvements of the value of $4,000. In section 
19 of said farm 40 acres are not touched by the defendant’s 
lines; upon this tract is erected extensive improvements of 
the value of $6,970 which service the entire farm. 

The easement for the 110 KV transmission line, located 
over and across the northeast quarter of the northeast 
quarter of section 30, has one 4-pole structure thereon, and 
the 110 KV transmission line, located over and across the 
west half of the southwest quarter of section 20, has two 
structures, one of which is a 4-pole and one a 2-pole struc- 
ture. The easement for the 110 KV transmission line, lo- 
eated over and across the north half of the southwest 
quarter of section 20, has one 3-pole structure, a 6-pole 


284 NEBRASKA REPORTS [Vou. 134 
Lilienthal v. Platte Valley Public Power and Irrigation District 


structure, and the third, fourth and fifth structures are 
2-pole. The easement for the 33 KV transmission line, lo- 
cated over the west half of the southwest quarter of section 
20, has two 2-pole structures. 

There are two maps in evidence which fairly disclose the 
progress of the easement, and the briefs of the parties sub- 
stantially concur in the course of the transmission lines 
over and across the plaintiffs’ lands. The materials and 
equipment used on the transmission lines are the same as 
used on transmission lines of like character, the top wires 
of which are not insulated. The easement consists of a 
strip 29 feet in width and practically. 1 1/16 miles in 
length. The exhibits disclose that the land is cut into four 
irregular tracts by the easement, and it might be stated at 
this time that a great portion of plaintiffs’ land is pasture 
land, and, under the direction of defendant, no hay can be 
stacked within 50 feet of each side of the transmission 
line. Therefore, along a large portion of this easement 
we have a strip 129 feet in width. 

The principal contention relates to exhibit 2, which is a 
circular letter, issued by the defendant company, compiled 
under the direction of its consulting engineer, and dis- 
tributed generally to those persons along the transmission 
lines serviced by such company. No objection is raised to 
the other damages allowed by the jury, but defendant con- 
tends that the resulting damage to the 181.58-acre tract, 
amounting to $4,085.40, is excessive. The substation is lo- 
cated close to the buildings and would have a tendency to 
discourage buyers for the premises. 

The value placed on the land in question before and after 
acquirement of the easement and the building of the trans- 
mission line is conflicting and presents a direct conflict in 
the evidence. Exhibit 2 contains certain admonishments 
and directions as to the conduct of persons in the vicinity 
of the lines and constitutes a warning to property owners 
along the right of way of the electric transmission system 
of defendant company. Exhibit 2 is as follows: 

“We wish to warn all persons, who may approdch the 


ry 
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transmission lines of this district for any purpose, of the 
danger of serious damage to themselves. 

“The lines are insulated from the ground and.-are per- 
fectly safe for all proper farming operations and for people 
passing under them. But the wire itself has no insulation 
and must not be tampered with. 

“High voltage electric energy is dangerous and injury 
can result even though a direct contact is not made. No 
one should touch the poles, nor the ground wire which ex- 
tends down one side of the pole. No one should come within 
15 feet or permit tools, equipment used in farming, fish 
poles or any other thing to come within 15 feet of the wires. 
Kite strings, ropes and particularly metallic cables of any 
kind should be kept long distances away from all parts of 
the line. Hay should not be stacked nearer than 50 feet to 
the outside wires of the lines because either the hay stacker, 
or a man on top of the hay stack with a pitchfork in his 
hand, could easily come so close to the line as to receive a 
severe electrical shock. Do not attach fence wires to the 
poles. 

“Direct contact with the wires is not necessary for 
serious shocks. This transmission line carries the highest 
voltage in the state of Nebraska and during wet weather 
conditions, electricity may pass to ground through a per- 
son’s body for distances of 8 feet to a feet, unquestion- 

ably resulting in death. 

“We are using every means to give this matter anid 
publicity, not because of danger to our lines but because of 
possible danger to life. 

“Please help us in every way so that no serious damage 
or deaths will occur in the operation of this transmission 
system. Please read this letter to all members of your 
family and those employed by you, and particularly stress 
the danger to boys who might try to climb the poles or play 
in the vicinity of the transmission lines.” 

Defendant states that the purpose of exhibit 2 is to 
educate the public in the characteristics of a transmission 
line, and to impress the situation on the public by simple 
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precautions which soon become mechanical and a matter 
of routine in situations of this kind. Defendant offered 
expert testimony as to the clearance of the wires, being 
14 feet 6 inches apart and 27 feet from the ground, and 
that there was no danger within a radius of 24 feet from 
the ground and no danger in conducting ordinary farming 
operations. 

Defendant believes that this court should fix the rule 
involving damages resulting from the erection of trans- 
mission lines and acquiring of easements, in line with cer- 
tain authorities, to meet the modern conception of the ex- 
tended use of electric energy. The cases cited by defendant 
follow: 

In Illinois Power & Light Corporation v. Peterson, 322 
Ill. 342, 153 N. E. 577, it was said in the opinion (p. 349): 
“Since damages are recoverable only where there is a 
physical disturbance of a right of property, the fear of a 
remote and contingent injury which may possibly occur but 
the happening of which is altogether speculative and un- 
certain is not regarded by the law as an element entering 
into the damages which may be allowed to the owner. The 
damage must be direct and proximate and not such as is 
merely possible or may be conceived by the imagination.” 
The evidence in the above case, held not to be proper, was 
the testimony of two witnesses who “thought that the 
existence of the tower and the transmission line would 
make the farm less salable and hence depreciate its value, 
but no facts were adduced upon which to base the opinion. 
Other elements of damage suggested were that the delivery 
of material to the tower site might compel the opening of 
fences ;” that the entry of employees of the power company 
on the land might trample the crops, and the tower and 
line would be unsightly. None of the witnesses in the above 
case, it appeared, had any knowledge, acquired by ex- 
perience or observation, of the effect of the existence of a 
power line on the market value of agricultural land. We 
fail to see wherein the foregoing case is analogous to the 
elements of damage as testified to in the case at bar. 
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In Alabama Power Co. v. Keystone Lime Co., 191 Ala. 
58, 67 So. 833, it was held: “Where a right of way for the 
erection or maintenance of towers, poles and wires for the 
transmission of electricity is condemned, the owner may 
recover compensation for the actual damages arising from 
depreciation in the value of his remaining land, caused by 
the presence of these things upon the right of way; but 
mere fears of people from their presence upon the right of 
way cannot be made a basis on which to predicate such 
depreciation or affect the amount of the recovery.” 

In Chesapeake & Potomac Telephone Co. v. Red Jacket 
Consolidated Coal & Coke Co., 95 W. Va. 406, 121 S. E. 278, 
it was held: “In ascertaining damages to a landowner 
arising from the taking of an easement or right of way 
through his land, an element of damages is any danger 
that depreciates the value of the residue of the land re- 
sulting from the operations of the condemnor thereon, but 
such danger must be real, imminent and reasonably to be 
apprehended, and not remote or merely possible.” 

In Missouri Power & Light Co. v. John Hancock Mutual 
Life Ins. Co., 58 S. W. (2d) (Mo. App.) 321, in discussing 
the admissibility of testimony of defendant’s witnesses, 
wherein they based their conclusions as to the depreciation 
and market value upon certain facts, that wires and con- 
ductors strung across towers might break and cause injury 
to persons or live stock, and that towers might be blown 
down or fall over, the presence of the towers on the farm, 
that a transmission line would decrease the value of the 
farm and that they would not want the farm, such testi- 
mony was held to be improper. 

In Yagel v. Kansas Gas & Electric Co., 181 Kan. 267, 291 
Pac. 768, the court refused an instruction that, in determin- 
ing the depreciation in market value of the remaining land 
not taken, the jury could consider the element of fear in 
the minds of prospective purchasers of injury to persons 
or property, if any were likely, from breakage or falling 
of the high power wires, if this should depreciate the value 
of the property. The opinion in that case criticized Tellu- 
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ride Power Co. v. Bruneau, 41 Utah, 4, 125 Pac. 399, a case 
cited by appellees. The criticism was that the case was 
heard 20 years prior to the Yagel case, and that the latter 
case involved modern equipment and construction. In the 
Yagel case the trial court instructed as follows (p. 272): 
“The fear of a remote and contingent injury which may 
possibly occur because of the condemning and appropriation 
of a right of way across the land of plaintiff * * * the 
happening of which is remote, speculative and uncertain 
and merely possible, including accidents, action of the 
elements and acts of God over which defendant has no con- 
trol, cannot form the basis for allowance of damages.” 

In Kentucky Hydro-Electric Co. v. Woodard, 216 Ky. 
618, 287 S. W. 985, in discussing testimony the court stated 
(p. 635) “that, although the court and jury should take 
into consideration the opinions of witnesses as to values, 
such opinions should be tested by the facts on which the 
witnesses based those opinions, and if the opinions are 
based on facts which are recognized to be more or less 
speculative and remote, and as well somewhat fanciful, 
little, if any, weight need be given them, and they may be 
in large measure ignored.” The witnesses of the appellees 
in that case admitted that “their estimation of the dam- 
ages was in a large measure based on the fear the witness 
had of possible danger to persons arising out of the con- 
struction and maintenance of the line. They did not show 
that this fear was founded on experience, or was reason- 
able, or was based on the knowledge of how these lines 
were constructed and maintained. * * * Such fear * * * 
was that ill-defined, speculative and unreasonable fear. 
* * * These witnesses did not show that this fear, had it 
been of the proper kind, was so broad that it affected the 
market value of the property.” The opinion also enter- 
tained the proposition (p. 631): “But if such fears be 
reasonable, not ill-defined, but founded on practical ex- 
perience, and if they be entertained so generally as to 
enter into the calculations of all who propose to buy or sell, 
can it logically be said that they do not depreciate the 
market value of the property?” 
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Defendant contends that the admission of exhibit 2, 
creating the fear and danger, is based entirely upon hear- 
say statements; that none of the witnesses for the plaintiffs 
had technical knowledge or experience in matters of the 
kind in question and they were directly attributable to the 
warning sent out by the defendant. The defendant sought, 
on cross-examination, to explain the circular and its use. 
When it was introduced in evidence, the witness testifying 
thereto stated that he compiled it and sent it to the proper- 
ty owners and that it applied to construction of transmis- 
sion lines, such as were being constructed across plaintiffs’ 
land; that it applied primarily to the high voltage of the 
110,000-volt line. We believe, under the circumstances as 
disclosed by the record, that exhibit 2 was admissible. 

There are no decisions in the state of Nebraska setting 
out what elements of damages can be considered by the 
jury to land remaining after condemnation for the pur- 
poses of a power line. Several cases have been set forth 
in this opinion cited by appellant. ‘While we have not in- 
cluded herein all of such cases, we have cited a sufficient 
number to apprise us of appellant’s contention. We now 
cite some of the cases from other states that reflect plain- 
tiffs’ contention as to the testimony admissible in cases of 
this character. 

In Telluride Power Co. v. Bruneau, 41 Utah, 4, 125 Pace. 
399, criticized in Yagel v. Kansas Gas & Electric Co., supra, 
the court held: “In a proceeding ‘to condemn a strip of 
land on which to erect poles bearing wires heavily charged 
with electricity, if the presence of the wires would expose 
persons and live stock on the land of defendant not taken to 
danger, and thus depreciate the market value of such land, 
defendant was entitled to show such fact.” The measure of 
damages in condemnation cases is the same in Utah as in 
Nebraska. The opinion in the above case cited Beckman 
v. Lincoln & N. W. R. Co., 85 Neb. 228, 122 N. W. 994. 

In Evans v. lowa Southern Utilities Co., 205 Ia. 283, 
218 N. W. 66, evidence of witnesses was admitted as to 
danger to the plaintiff, his family, danger to the stock and 
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damage to the crops while the line was being repaired, and 
the possibility of wires breaking and striking the plaintiff 
and members of his family in case of a sleet storm, and 
the fear a prospective purchaser might have by reason of 
the high voltage line on the premises. The court said 
(p. 289): 

“It is true that, in general terms, the proper measure of 
damage is the depreciation in the market value of the 
property caused by the condemnation in the location and 
construction of the transmission line; but such damages 
will vary with the character of the property affected and 
the uses to which the property is applied. * * * 

“It is true that whatever makes the farm in question a 
less desirable farm does affect its market value, notwith- 
standing the fact that the law provides for compensation 
in the first instance for crops damaged or destroyed in the 
construction and maintenance of the line. 

“The appellant relies upon the rule of interpretation as 
announced by the supreme court of Illinois, which rule is 
not as liberal as the rule declared in this state from the 
earliest decisions. We have not and do not adopt the strict 
limitations as defined in the decisions relied upon by ap- 
pellant.” 

The measure of damages in condemnation proceedings is 
the same in Iowa as in Nebraska. 

“The measure of damages for land taken for public use 
is the fair and reasonable market value of the land actually 
appropriated and the difference in the fair and reasonable 
market value of the remainder of the land before and 
after the taking.” McGinley v. Platte Valley Public Power 
and Irrigation District, 183 Neb. 420, 275 N. W. 5938. See, 
also, Stuhr v. City of Grand Island, 124 Neb. 285, 246 N. W. 
461. 

Our court is committed to the rule: “The jury in fixing 
the damages sustained by a landowner in consequence of 
the appropriation, or injury, of his property for a public 
use may take into account every element of annoyance and 
disadvantage resulting from the improvement which would 
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influence an intending purchaser’s estimate of the market 
value of such property.” Chicago, R. I. & P. R. Co. v. 
O’ Neill, 58 Neb. 239, 78 N. W. 521; Kayser v. Chicago, B. & 
Q. BR. Co., 88 Neb. 343, 129 N. W. 554. 

We believe that the evidence discloses a great disad- 
vantage to the farm lands of the appellees on account of 
the transmission lines of defendant, both in farming and 
on the market value; that exhibit 2 was properly admitted 
in evidence, in so far as it might affect the depreciation and 
value of the land on a resale, not as an independent item 
of damages, but under the general rule as set forth in 
Nebraska. We believe that exhibit 2 is founded on actual 
damage and injury that will accrue if the admonishments, 
based on past experience, are not heeded; that such ele- 
ments of danger as stated therein are not remote, specu- 
lative or conjectural. 

The jury had the opportunity of seeing the premises in 
question, and their view thereof may be considered as 
evidence upon which they based their verdict. A verdict 
based on the evidence, where the jury have been permitted 
to view the premises, will not be disturbed unless clearly 
wrong. Fremont, E'. & M. V. R. Co. v. Meeker, 28 Neb. 94, 
44 N. W. 79. 

The evidence on the value of plaintiffs’ premises imme 
diately before and after the construction of defendant’s 
lines, in so far as it relates to the resulting damage to the 
181.58-acre tract, is in direct conflict. The value of plain- 
tiffs’ land is fixed generally at $100 an acre before the con- 
struction of defendant’s line, and the depreciation in value 
after the construction of the line, as shown by plaintiffs’ 
evidence, ranges from $10,000, as testified to by plaintiffs, 
to $9,000, as testified to by one, and $7,500, as testified to 
by another, witness for plaintiffs. The testimony of wit- 
nesses for defendant fixes the value of the land and the re- 
sulting damage thereto at much less. 

In view of the facts as stated in this opinion and as dis- 
closed by the record in this case, where we are confronted 
with a particular set of circumstances that are not incident 
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to the ordinary case where a line crosses an owner’s land, 
we believe, in this case especially, and having in mind all 
of the evidence, facts and circumstances, that the verdict 
of $4,085.40 as resulting damage to the 181.58-acre tract 
affected is not excessive. 

The appellant contends that there are no more dangers 
or hazards to the appellees than to the public in general and 
persons in the community, as the lines go along roads, 
over the streets of cities, over farm lands, enter upon 
premises where the improvements are located, and that 
such is a matter of common knowledge, and cites the rule 
that an owner cannot claim as elements of damage such as 
are suffered generally by the public or by those similarly 
situated, and that these are sufficient to reject the element 
of fear in this case. On the land in question run these 
lines which cut up portions of the farm and carry the 
highest voltage in the state of Nebraska,—a line capable 
of doing great damage and injury. The lines pass just a 
short distance from appellees’ home, directly by their 
barn and over their feed yard. In every farming operation 
they are exposed and subject to danger, as are their live 
stock and property. The necessity of working, living and 
keeping live stock and other property on such premises 
is damage to which the general public is not exposed. The 
daily exposure to damage greatly lessens the desirability 
of this farm as a home. 

For the reasons given in this opinion, we believe that the 
rule, as stated in Nebraska and as hereinbefore cited, is a 
just rule, and particularly so in the case at bar, and that 
the damages found by the jury, in considering all of the 
facts and circumstances, are not excessive. 

AFFIRMED. 
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JOSEPH C. MEISTER ET AL., APPELLEES, V. DEAN KROTTER 
ET AL., APPELLANTS. 
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FILED Marcu 18, 1938. No. 30241. 


1. Waters: FLOWING LANpDS. Evidence examined as to whether 
erection of dam in river was cause of overflow of upper pro- 
prietor’s land, causing damage thereto, held to be in conflict 
and gs jury to determine. ; 

DAMAGES. The measure of damages result- 

ing fron the overflow of water onto a person’s land, caused 

by the erection of a dam, is the difference in the value of the 
land immediately before and after the event which gives rise 
to the action. 

3. ‘Trial. Instructions examined as a whole, and when, taken to- 
gether, they fairly and accurately state the law pertinent to the 
facts in the case, they are sufficient. 

4, Waters. Dam erected on defendants’ land held to be of per- 
manent construction. 


APPEAL from the district court for Hayes county: 
‘CHARLES E. ELDRED, JUDGE. Affirmed on condition. 


C. M. Bosley and Cordeal, Colfer & Russell, for appel- 
lants. 


Edmund D. Shipley, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and MEss- 
‘MORE, JJ. 


MESSMORE, J. 

This is an appeal from the district court for Hayes 
county wherein a jury returned a verdict in the sum of 
$4,000 in favor of the plaintiffs for damages resulting to 
their land from an overflow alleged to have been caused 
‘by the erection of a dam by defendants. The court re- 
‘quired a remittitur of $1,000 which was filed. The defend- 
ants have appealed. 

The pleadings of the parties admit the ownership of the 
land in question in the respective parties, and the erection 
of the dam by the defendants. Plaintiffs’ petition alleges, 
‘in substance, damages to the land caused by the erection 
of the dam in question by defendants, causing overflow on 
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plaintiffs’ land, and set forth the elements of damage con- 
tended for, which will be covered later in the opinion. 
Defendants’ amended answer contains a general denial, 
and alleges that the plaintiffs acquiesced in the building 
of the dam, and that the channel of the Frenchman river 
had not been raised above its former elevation; that sand 
and gravel had been removed from the river bed where it 
flows through plaintiffs’ land, which deepened the channel 
of the river and lowered the natural level of water in said 
stream, so that the lands, which had been formerly sub- 
irrigated and for that reason productive, became barren 
and unproductive; that the dam was erected with authority 
of law, and the effect was to raise the water level in the 
Frenchman river substantially to its former height and to 
benefit the lands adjacent to the stream. The reply is, in 
effect, a general denial to the amended answer. 

The evidence discloses that plaintiff Joseph C. Meister 
has lived in Hayes county since 1886 and has owned the 
land in question since 1915, the land being located about 
one-half mile north of the town of Palisade, Nebraska, de- 
scribed as the northwest quarter of section 31, township 5 
- north, range 33 west of the 6th P. M.; that highway 25, 
running from Palisade to highway 17, extends along the 
east side of this quarter-section on the half-section line; 
that the house is located 20 rods west of the road; that 
there are barns, sheds and other improvements near the 
house; that plaintiffs are engaged in the business of stock- 
raising and farming; that the land directly east, being the 
northeast quarter of section 31, is also owned by the plain- 
tiffs. 

The Frenchman river enters the land of plaintiffs in the 
northwest corner of the northwest quarter of said section 
31, and adjacent thereto is the Culbertson irrigation ditch, 
which follows the Frenchman river. The river and irriga- 
tion ditch run across the north side of the two quarter- 
sections in question. The ditch is 40 feet in width, and its 
purpose is to divert the water from the Frenchman river 
at the northwest corner of the northwest quarter. It has 
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been in use for a period of more than 40 years, without 
change in location, dimensions or elevations. It continues 
across the north part of the northwest quarter in an east- 
erly direction, and when it reaches the east side of the 
northwest quarter near highway 25 it runs northeast for 
a short distance and touches the north line of the quarter, 
then turns back in a southeasterly direction 60 to 70 rods, 
then runs almost straight south to the head-gate, which is 
located about 80 rods east of highway 25 and near the 
center of the northeast quarter of section 31. The ditch 
carries the entire flow of the Frenchman river from where 
it enters the plaintiffs’ land and diverts the waters from 
the Frenchman river down to the head-gate. The ditch 
turns the corner and around the bend and runs nearly 
straight east and a little southeast and continues down 
the Frenchman river valley from the head-gate. The old 
Frenchman river channel runs from the northwest corner 
of the northwest quarter of section 31 along side of the 
ditch for 30 rods or more. The ditch turns slightly to the 
east, and the old river bed runs a little southeast until it 
meets the outlet of the ditch and crosses highway 25 about 
70 rods south of the place where the ditch crosses said 
highway. The old river channel extends from this point a 
little southeast for about 60 to 65 rods, then turns in a 
southerly course, and runs almost straight south nearly to 
the county road. The road is across the south side of 
plaintiffs’ land. There is a channel connecting the point 
where the river turns almost south to the county road and 
the head-gate in the ditch. This channel comes from the 
head-gate and empties into the old bed of the Frenchman 
river, which is the old Stinking Water channel. Stinking 
Water creek enters the northwest quarter of section 31 for 
a short distance west of highway 25, north from said 
quarter-section. The Frenchman river bed extends from 
where it leaves the plaintiffs’ land on the south side thereof 
down to where it approaches the ditch a half-mile or so 
east of their land, runs a little southeast for about 20 rods, 
then turns east and south again into a bend on the Krotter 
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lznd, then turns back east right close to the side of the 
ditch. This point is about a half-mile from where the 
Frenchman river bed comes back right close beside the 
ditch east of the southeast corner of plaintiffs’ land. In- 
closed in the southwest corner of the northeast quarter of 
section 31, bounded on the east and north by the old French- 
man river bed, is a 20 to 25-acre tract of land formerly 
used for pasture, now used for a hog pasture, bedding and 
feed lot. There is a fence along the north side of the hog 
pasture, running east to where the river turns south. 

From the time that plaintiffs acquired the land until 
the fall of 1930, the old river channel as it ran through 
the hog pasture was a narrow, low stream, 8 to 18 inches 
deep, 3 to 6 feet wide, which never froze up in the winter 
and was used for watering stock. Along this stream grew 
various kinds of shrubbery and trees, cotton, willow, and. 
plum thickets. East of the hog pasture is an alfalfa patch 
consisting of 30 to 85 acres, in the southeast corner, 
bounded on the west by the river and the hog pasture, on 
the north by the Culbertson ditch, on the east and south 
by the half-section line. These two portions of land are 
the tracts involved in this action. The foregoing consti- 
tutes plaintiff Joseph C. Meister’s description, which is 
fairly accurate with the exception of proximate distances 
that may vary some from other descriptions and the maps 
in evidence. The dam is located on the northeast corner 
of the south half of section 32. This dam is of concrete 
structure and extends from bank to bank of the French- 
man river, has concrete wing walls which extend upstream. 
and downstream from the dam to converge the stream to 
a width of approximately 37 feet, has a concrete floor 
about one foot thick and extends downstream 20 feet or 
more. The footings are sunk in hard clay or bed rock. The. 
dam rises to a crest of 5 feet 1 inch above the surface of 
the bed rock. The flow of the Frenchman river between. 
the waste-gate and the dam passes over the barrier through. 
all the year. 

There are different estimates given in the testimony as. 
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to the exact height of this dam. The wings on the dam are 
from 8 to 10 feet back of the dam. There are flash boards 
on the top of the dam on the north side. The concrete is 
about a foot higher on the south side of the dam than on 
the north side. There is an opening, 3 by 9 feet, right at 
the bottom of the dam. There are maps in evidence, one 
in the brief of appellants, one exhibit 3 made by Fred 
Krotter, and maps made by the engineers, some of which 
have to do with the topography, the elevations of the land 
at different points, and water-tables, which will be dis- 
cussed hereinafter. 

The testimony of the plaintiffs was to the effect that 
the damage started after the erection of the dam in 1930, 
when the water raised and spread over the bottom, which 
resulted in freezing up the small stream of water, shutting 
it off for live stock purposes, and compelling plaintiffs to 
cut holes in the ice to obtain water for live stock. Complaint 
was made to Mr. Krotter and his son Chauncey, who in- 
formed them that the ice would melt when the weather 
warmed up, and in the spring, when the ice did melt, the 
water spread over the bottom until it became muck and 
mire and continued so until late in the spring, or until 
water was taken out of the river and converted into the 
ditch, which is usually in April, thus leaving the hog 
pasture and feed lots unfit for use. The testimony further 
disclosed that some of the trees and shrubbery along the 
banks of the stream died, and that the land which had been 
planted to alfalfa grew crops to a height of only 6 to 8 
inches. The evidence disclosed certain alkali substances 
in the soil of all of the land in that vicinity, belonging 
both to plaintiffs and defendants, and the value of the land 
in question immediately before and immediately after the 
construction of the dam. 

Appellants contend that the petition of the plaintiffs 
is insufficient to warrant the court in presenting to the 
jury the measure of damages as presented, for the reason 
that no allegation in the petition states properly the mea- 
sure of damages, and that said petition is confined, if at 
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all, just to damages that might result to the plaintiffs by 
virtue of hog-raising, and that no damages are claimed 
or properly pleaded for loss of crops, or as to the produc- 
tivity of the land. An examination of the petition shows 
that it is sufficient to raise the question of damage, if any, 
to the land and the productivity thereof, as well as to the 
trees along the bank of the stream, and to the business of 
raising and feeding hogs. The evidence further discloses 
the different crops that have been raised on the land in 
question, the difficulty in getting a lister into the soil to 
list corn, and in bedding the hogs and using the land as a 
feeding ground, details of which it is not necessary to 
further state. 

Appellants suggest that the reason for the lack of crops 
may be due to various causes, one of which is a dam 
erected by the-plaintiffs on their land sufficient to span 
the Frenchman river, this dam being located in the north- 
west quarter of section 31, constructed in 1926, rebuilt in 
1932, and washed out by a flood in 1935. It was used to 
impound water to enable plaintiffs to obtain ice. The dam 
was not permanent and not high, being about 3 feet in 
height. It is suggested that the flood of 1935. may have 
caused the condition that existed on plaintiffs’ land. We 
scarcely believe that this position is correct, in view of the 
evidence. 

The evidence discloses that a certain amount of gravel 
was taken from the bed of the Frenchman river on plain- 
tiffs’ land; that this did deepen the channel of the river, 
and that the reason for the construction of the dam by de- 
fendant Fred Krotter was to restore the water in the chan- 
nel to its former level, to stop erosion and to benefit the 
lands generally. The evidence on erosion does not sustain 
the claim of erosion. Alluvial deposits of sand and gravel 
from the ditch were a constant occurrence and cast doubt 
on the claimed erosion. 

Appellants suggest that the condition of the soil on 
plaintiffs’ land, shown by their experts to contain alkali 
substances, was analogous to the condition of the soil on 
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defendants’ land whereon crops had been raised during 
the same period of time in which plaintiffs claim they had 
raised no crops. Appellants contend that the water level 
in the river now is no higher than its normal level in 1924, 
The dam was erected in 1930, and appellants assert, as a 
matter of law, the right, under their theory of the evidence, 
to restore the original water level. Assuming, then, under 
the conditions, the absolute right of the defendants to 
erect the dam so as to raise the water level, which apparent- 
ly is not challenged by plaintiffs, the question of fact for 
solution is whether the water level was raised beyond what 
was the normal flow before the claimed erosion, the latter 
covering a period between 1924 and 1928. 

We now consider appellants’ first assignment of error: 
That the verdict is contrary to the evidence, not sustained 
thereby and contrary to law, and that the plaintiffs are 
obligated to prove, by a preponderance of the evidence, 
that the obstruction of which they complain caused the 
damages sustained, citing Harris v. Lincoln & N. W. R. Co., 
91 Neb. 755, 187 N. W. 865, and other cases. On the burden 
of proof, there can be no doubt of the law. We believe the 
evidence in this case is in conflict. For years prior to the 
time of the construction of defendants’ dam, there had 
been no damage to the land, the alfalfa field or hog pasture. 
The small stream did not freeze up and was valuable for 
the purpose of watering live stock. The trees were alive 
along the bank of the stream, and the testimony of Jasper 
Ray, a ditch rider from 1926 until he left after the con- 
struction of defendants’ dam, substantiates the foregoing 
facts. He told of the difficulty that he had at the head- 
gate in controlling the water, and of his request to Fred 
Krotter in that regard; also of his difficulty in controlling 
the water at the head-gate after the erection of defendants’ 
dam, compared with conditions before its erection’ The 
natural slope and drainage in this area are from the north- 
west to the southeast. Jasper Ray testified that the water 
level in the sluice-way rose steadily until the water “got 
deeper on the floor of the head-gate * * * perfectly level.” 
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This testimony would indicate an increase in the elevation. 
After the erection of the dam, according to Ray’s testi- 
mony, the water was deep, making it hard to get to the 
head-gate. To overcome this difficulty he would request 
defendants to pull the flash boards from their dam, and, on 
compliance by them, he would adjust the head-gate. After 
the erection of the dam, the witness stated, he was unable 
to drain the ditch through the head-gate, and later they 
had to dam up the ditch to keep the water out. This 
trouble did not exist before the construction of the dam. 
On defendants’ land was an open ditch, 50 to 60 rods in 
length, south of the ditch and northwest of the dam. When 
the flash boards were in the dam and the fishway was 
closed, water stood in the ditch, and when the dam was 
opened in July the ditch dried up and remained that way 
until the middle of September, and upon the closing of the 
dam water then appeared in the ditch, and by January of 
1937 the water was backed up about half way in this 
ditch. The witness also testified that the river’s water 
level was never lowered. ; 

The appellants contend that the trial court erred in sub- 
mitting the case to the jury, for the reason that the verdict 
is opposed to the undisputed physical facts and is in con- 
tradiction of physical laws,—citing Dodds v. Omaha & C. 
B. Street R. Co., 104 Neb. 692, 178 N. W. 258; Elwood v. 
Schlank, 126 Neb. 213, 252 N. W. 828; and Kalman v. 
Pieper, 158 Wis. 487, 149 N. W. 2038. The first case cited 
dealt with a carrier and passenger; the second was an 
action for personal injuries; and the third case dealt with 
master and servant; but these cases were cited by appel- 
lants for the principle of law announced. 

Formidable expert testimony is offered, and it would 
unnecessarily lengthen this opinion to detail all of it; but, 
for tke benefit of appellants’ contention, we recite a part 
thereof briefly as follows: The dam as constructed does 
not cause water to overflow any portion of the northeast 
quarter of section 31, considering the ground levels of the 
land which vary from 6.25 feet at its lowest point to 10.82 
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feet at its highest point, in the alfalfa field, above the 
crest of the dam. The ground level of the hog pasture 
varies from 6.62 feet at its lowest to 11.08 feet at its 
highest point above the crest of the dam. On December 
9, 1936, when all of the water of the Frenchman river 
was being wasted into the natural channel, the surface of 
the water in the stream as it flowed across the northeast 
quarter of section 31 varied from an elevation of 5.02 feet 
where the river crossed the south line of that quarter to 
an elevation of 6.95 feet at a point about 300 feet south 
of the head-gate above the crest of defendants’ dam. On 
the same date the ground water on the northern part of 
the alfalfa field varied from an elevation of 6.58 feet, as 
measured in a test hole about 500 feet south of the head- 
gate, to an elevation of 4.18 feet, as measured in a test 
hole close to the southern bank of the Culbertson ditch, 
where it crosses the east line of the northeast quarter of 
section 31 above the crest of defendants’ dam; and on the 
same date the elevation of the surface water as it flowed 
into the Frenchman river was lower than the ground water 
in the test holes directly west and higher than the ground 
water in the test hole directly east of the point in the river 
where it was measured. The elevation of the water in the 
test hole in the hog lot and pasture ranged from 5.85 feet, 
as shown by a point on exhibit 13, to 6.89 feet, while in 
the alfalfa field it ranged from 6.9 feet to 6.58 feet above 
defendants’ dam, as .86 of a foot of water was flowing 
from the dam on that day. The ground waters in the hog 
lot and pasture varied from 4.49 feet to 6.03 feet, and in 
the alfalfa field 2.04 feet to 5.72 feet above the surface of 
the water in the river, as it flowed from defendants’ dam. 
The above testimony was for the purpose of demonstrat- 
ing that it was the water that flowed in the river, and not 
the defendants’ dam, which affected the ground water, 
borne out from the fact that the elevation of the water 
flowing from the dam was lowered by the removal of the 
flash boards from .95 of a foot on March 22, 1937, to .21 
of a foot on March 23, 1937; that the surface of the water 
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in the Frenchman river, where it flowed through plaintiffs’ 
land, was actually higher than on the latter date. A 
general summary of the foregoing evidence in behalf of the 
defendants was to the effect that the elevation of the 
ground water in the hog lot was controlled by water that 
came from the west; that the elevation of the ground water 
in the alfalfa field was controlled by water in the Culbert- 
son ditch and the Frenchman river, and that the elevations 
could not have been influenced by the dam. Other wit- 
nesses for defendants gave evidence as to the height and 
flow of waters and the nails on a bridge across Bobtail 
creek, from which the height at times may be inferred. 
This bridge is located on the section line at Bobtail creek, 
a distance of one-half mile south of the southernmost por- 
tion of plaintiffs’ land. The elevation point was fixed as of 
1915 when the bridge was built. No witnesses testified 
as to any continuous condition on the rainfall at various 
times. 

While the testimony of the experts is impressive and 
instructive, still it presented facts to be submitted to the 
jury, and is entitled to the weight the jury might see fit 
to give it. Plaintiffs have shown the condition which 
existed before and after the construction of the dam. True, 
this is lay testimony, but testimony which is entitled to 
such consideration as the jury might see fit to give to it. 

Taking into consideration the test holes dug in various 
parts of the land in which the water raised to heights 
above the level of the dam top, the water in the river up- 
stream was also higher. Therefore, it is claimed, the river 
was retarded and its volume increased by the dam, and 
the river was so affected through plaintiffs’ land. Of 
course, the whole stream to some extent would be affected; 
the water-table would be raised; so it does not follow that, 
because the test holes showed an elevation of water greater 
than the top of the dam, the damming of the water was 
not the cause of the water in the test holes. Some of the 
measurements showed water higher than the adjacent 
stream. The evidence is not conclusive that the water in 
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the test holes did not come from the stream. Its source 
may have been a higher point in the stream, the soil 
through which the water could more easily percolate. 
Meister v. Krotter, 181 Neb. 35, 267 N. W. 161. 

Again, there are certain water-tables analyzed in the 
evidence, and from the figures the water levels in the 
various test holes increased from November to December, 
and increased still further from December to March. The 
question arises as to whether or not the dam impounded 
these waters and to some extent backed them up beneath 
the plaintiffs’ land. We must remember that the dam 
raised the elevation of the water at the point where it was 
constructed and that, where such elevation is now 5 feet 
1 inch, it was formerly 18 inches. Certain water levels 
were taken which will not be repeated in this opinion, but 
which were for the purpose of showing beyond question 
that defendants’ dam did not affect the ground water levels 
under the plaintiffs’ land in the northeast quarter of sec- 
tion 81. The general slope of the alfalfa area is from 
northwest to southeast, and the water, surface and sub- 
surface, turns in that direction. All of the evidence must 
be taken into consideration, and we do not believe that 
defendants’ evidence is of such a conclusive nature that 
it would bar the right of plaintiffs to have the question 
submitted to the jury. If the water-tables-were raised by 
elevating the stream, plaintiffs would be entitled, under 
their pleadings, to recover. Pierce Mill Co. v. Koltermann, 
26 Neb. 722, 42 N. W. 877. An upper riparian owner is 
not required to bear any burden which a lower proprietor 
creates by erection of a dam. Flader v. Central Realty & 
Investment Co., 114 Neb. 161, 266 N. W. 965. 

We have set out hereinbefore the construction of de- 
fendants’ dam and believe such construction is permanent, 
and that plaintiffs were entitled to have submitted to 
the jury the permanent damages. Some objection is 
made on the part of appellants that plaintiffs must 
be bound by the damages that accrued immediately 
after the construction of the dam, and not for the period 
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of years for which they claim damages, namely, 1932, 
1933, etc. Several cases are cited in this regard under 
proposition 4 of appellants’ brief. 

In Meister v. Krotter, supra, the proper measure of 
damages is stated in syllabus No. 1 as follows: “In assess- 
ing recovery for permanent damages to land, the evidence 
must show with reasonable arithmetical certainty the 
values before and after the event which gives rise to the 
action.” 

Apparently, the above case was reversed because the 
evidence did not show with reasonable arithmetical cer- 
tainty the values before and after the event which gave 
rise to the action. This record discloses the value of plain- 
tiffs’ land before and after the erection of the dam, and an 
examination of the record discloses that the elements of 
damage were taken into consideration. We believe that 
the plaintiffs had, without doubt, a right to testify as to 
the value of their land before and after the erection of 
the dam. It is well established that the owner of property 
may testify as to its value. The other witnesses, farmers 
and landowners in the vicinity, gave their opinions, based 
on proper questions, as to the respective values of plain- 
tiffs’ land, which was a matter for the jury’s determination. 
We see no error in the admission of this testimony. 

Certain exceptions were taken to the remarks of the 
trial judge through the course of the trial. After a care- 
ful examination of the record, we are convinced that the 
court made no statements that affected the substantial 
rights of the defendants, or such as would constitute re- 
versible error. 

Exceptions have been taken to instructions given by the 
trial court, but under our analysis of the evidence and the 
measure of damages in this case, the instructions, con- 
sidered as a whole, properly state the law, and we believe 
there is no prejudicial error therein, and no prejudice re- 
sulted to the substantial rights of the defendants by the 
giving of such instructions. Other assignments of error 
are without merit. 
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The cross-appeal of the plaintiffs is dismissed. The 
trial judge properly required a remittitur to be filed in the 
sum of $1,000 when he believed, from all the evidence, 
that the damages awarded by the jury were excessive. 
We are of the opinion that a further remittitur in the sum 
of $600, reducing the judgment to $2,400, would meet the 
requirements of this case under the evidence. 

The order, therefore, will be that, if within 20 days 
from the releasing of this opinion, plaintiffs will file a 
further remittitur of $600, the judgment so reduced will 
be affirmed for $2,400; otherwise, the judgment will stand 
reversed and a new trial ordered. 

AFFIRMED ON CONDITION. 


FARMERS ELEVATOR COMPANY, APPELLEE, V. JOE H. PECK 
ET AL., APPELLANTS. 
278 N. W. 499 


FILED MARCH 18, 1988. No. 30251. 


1. Fraudulent Conveyances: BurRDEN oF PrRoor. “A conveyance 
from a husband to his wife is presumptively fraudulent as to 
an existing creditor, and in litigation between the creditor and. 
grantee on that issue, the burden is on the latter to establish the 
good faith of the transaction by a preponderance of the evi- 
dence.. Christensen v. Smith, 123 Neb. 388, 248 N. W. 118.” 
Butke v. Nachschoen, 133 Neb. 366, 275 N. W. 318. ; 

INTENT. “The question of fraudulent intent is to be 

considered as of the time when the conveyance is made, and with 

reference to the particular conveyance alleged to have been 
fraudulent as against creditors.” Tanner v. Frink, 103 Neb. 

817, 174 N. W. 417, 

“‘*A conveyance is declared to be fraudulent when its 

object or effect is to defraud another, or the intent with which 

it is made is to avoid some duty or debt due by or incumbent 

upon the party makirg the transfer.’ -27 C. J. 415.” Butke v. 

Nachschoen, 1838 Neb. 366, 275 N. W. 318. 

INTENT: Proor. “Fraudulent intent may be estab- 

lished by proof of facts from which such inference may be 

reasonably drawn.” Peterson v. Wahlquist, 125 Neb. 247, 249 

N. W. 678. 
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5. Appeal. ‘Where the evidence is conflicting and cannot be re- 
conciled, this court, upon a trial de novo, * * * will consider the 
fact that the district court observed the demeanor of witnesses 
and gave credence to the testimony of some rather than to the 
contradictory testimony of others.” Cunningham v. Armour & 
Co., 183 Neb. 598, 276 N. W. 3938. 

6. Evidence examined and held to sustain the findings of the trial 
court. 


APPEAL from the district court for Garden county: 
GEORGE W. IRWIN, JUDGE. Affirmed. 


Frank A. Dutton and Joseph E. Strawn, for appellants. 
E. E.. Richards, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ. 


MESSMORE, J. 

This is an action in the nature of a creditors’ bill, 
wherein the plaintiff’s petition alleges, in substance, that 
on March 20, 1988, the defendant Joe H. Peck was the 
owner of three quarter-sections of land; that he executed 
and delivered to the plaintiff for a valuable consideration 
his promissory note in the sum of $540.32, with interest 
at 10 per cent., due September 20, 1933; that said note 
was past due and was sued on by plaintiff and judgment 
rendered thereon October 7, 1935, in the amount of $677.95 ; 
that execution was issued on said judgment and returned 
by the sheriff wholly unsatisfied ; that on February 26, 1934, 
the defendant Joe H. Peck fraudulently, wrongfully, un- 
lawfully and without consideration, for the purpose of 
hindering, delaying and defrauding creditors, transferred 
and conveyed to his wife, Melissa Peck, the land in ques- 
tion, which at the time of conveyance was subject to a 
mortgage to the Federal Land Bank of Omaha, in the sum 
of $2,500; that subsequent to the conveyance of said real 
estate some of the buildings thereon were destroyed by 
fire; that money collected for insurance paid the mortgage 
debt, and, in addition thereto, Melissa Peck collected 
$1,300; that said land is of the reasonable value of $6,000. 
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Plaintiff prays that the conveyance from defendant Joe H. 
Peck to Melissa, his wife, be set aside. 

The defendants filed separate answers, which admit the 
execution and delivery of the note, the conveyance in 
question, the history of the mortgage indebtedness, and 
* the borrowing of money by defendant Joe H. Peck from his 
wife Melissa; allege that defendant Joe H. Peck did owe 
Melissa $523; that his father, in his last illness, was with- 
out property and in need of help, and in consequence there- 
of defendant Joe H. Peck conveyed to his wife Melissa the 
real estate in question subject to the 2,500-dollar mort- 
gage; paid his obligation $523, and received a check for 
$477; that Melissa knew of the indebtedness of defendant 
Joe H. Peck to the plaintiff. Both answers contain a gen- 
eral denial. The reply is a general denial to the answers. 

The trial court found generally for the plaintiff and 
against the deféndants; that the defendant Joe H. Peck 
was indebted to the plaintiff at the time said conveyance 
was made, and that Melissa Peck, his wife, had knowledge 
of such indebtedness; that the deed was made to defraud 
plaintiff and other creditcrs, and that plaintiff had ex- 
hausted its legal remedy; decreed that the conveyance of 
February 26, 1934, be set aside, reserving to defendants a 
homestead interest in the quarter-section of land in ques- 
tion. From such decree, defendants have appealed. ; 

The evidence discloses the execution and delivery of the 
note, the conveyance of the real estate from defendant 
Joe H. Peck to Melissa, and the burning of the buildings 
and collection of the insurance, all as related in the plead- 
ings. The value of the land at the time of the transfer of 
the real estate, fixed by plaintiff’s witnesses, was from 
$10,000 to $14,000, and after the burning of certain build- 
ings on the land, with about $1,000 of improvements still 
standing thereon, the land was of the value of $6,000 to 
$10,000. Its value, as fixed by defendants’ witnesses, with- 
out the buildings, was $4,250, and the precinct assessor 
fixed the value at $3,150. Its assessed valuation in 1934 
was $3,880. 
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It is interesting to note the value of the land fixed by 
defendant Joe H. Peck on or about April 6, 1934, ap- 
proximately six weeks after the transfer of the land to 
his wife Melissa. In an application for insurance he stated 
that he was the sole owner and title-holder of the land 
and fixed the value of the buildings at $6,500 and the 
land at $25 an acre, totaling $18,700, and stated that he 
paid for the land in 1920 the sum of $16,320. 

From the evidence on value we have the testimony of 
defendant Melissa Peck wherein she stated that the land 
was of the value of $3,500, the amount she paid for it, and 
that, after the fire which destroyed certain buildings on 
the land, she received a total of $3,800, and that there was 
still $1,000 in improvements remaining thereon. The money 
borrowed by Joe H. Peck from his wife, to be used for 
burial expenses, erection of a monument, and in the last 
illness of his father, was borrowed two months before his 
father passed away. The evidence is rather extensive, but 
the foregoing synopsis thereof is sufficient for a determi- 
nation of this case. 

The defendants contend that the decree of the trial court 
is not sustained by and is contrary to the pleadings and 
the evidence, inequitable and contrary to law, and, in this 
connection, state that to set aside the conveyance in ques- 
tion would be taking the property and money of Melissa 
Peck to pay the obligations of her husband; also that plain- 
tiff did not foreclose a chattel mortgage which was taken 
by it as security for the loan, and has not exhausted its 
remedy at law. 

The evidence discloses that the chattels under the mort- 
gage were of the value of from $70 to $80 at the time of 
the bringing of this action, and at the time of borrowing 
the money from plaintiff the value was slightly less than 
the amount borrowed. The execution on the judgment was 
returned by the sheriff without finding sufficient property 
of defendant Joe H. Peck upen which to levy. 

“There are two classes of creditors’ bills, one to reach 
the equitable assets or property of the debtor on which an 
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execution at law cannot be levied; the other in aid of ar 
execution at law, as to set aside an encumbrance or a 
transfer of property made to defraud creditors. In the 
first class of cases the creditor must allege and show that 
he has exhausted his remedy at law, while in the second it 
is sufficient to show that his claim has been reduced to 
judgment and docketed in the county where the land lies 
which he seeks to subject to the payment of his claim. The 
equity court in such case is merely lending its assistance 
to the legal tribunal to remove a fraudulent obstruction 
interposed to the execution of its writ.” State Bank of 
Ceresco v. Belk, 68 Neb. 517, 94 N. W. 617; Riggs v. Hroch, 
133 Neb. 260, 274 N. W. 598. We believe, without ques- 
tion, plaintiff’s petition properly predicates an action under 
either or both of the two classes of creditors’ bills. . 

This court held in Butke v. Nachschoen, 133 Neb. 366, 
275 N. W. 318: “A conveyance from a husband to his 
wife is presumptively fraudulent as to an existing creditor, 
and in litigation between the creditor and grantee on that 
issue, the burden is on the latter to establish the good 
faith of the transaction by a preponderance of the evi- 
dence. Christensen v. Smith, 123 Neb. 388, 248 N. W..118.” 
With this rule in mind, the burden of proof would be on the 
grantee to establish by a preponderance of the evidence 
the bona fides of the conveyance or transaction. 

In considering the question of fraudulent intent this 
court has held: “The question of fraudulent intent is to be 
considered as of the time when the conveyance is made, 
and with reference to the particular conveyance alleged 
to have been fraudulent as against creditors.” Tanner v. 
Frink, 103 Neb. 817, 174 N. W. 417; Butke v. Nachschoen, 
supra. And, as to the circumstances under which a con- 
veyance is to be declared fraudulent, this court has adopted 
the following rule: “A conveyance is declared to be fraud- 
ulent when its object or effect is to defraud another, or the 
intent with which it is made is to avoid some duty or debt 
due by or incumbent upon the party making the transfer.” 
27 C. J. 415; Butke v. Nachschoen, supra. In the same 
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connection, as respects fraudulent conveyances, ‘“Fraud- 
ulent intent may be established by proof of facts from 
which such inference may be reasonably drawn.” Peterson 
v. Wahlquist, 125 Neb. 247, 249 N. W. 678, 89 A. L. R. 747; 
Riggs v. Hroch, supra. 

In considering all of the evidence, facts and circum- 
stances in this case, the trial court, after setting aside the 
homestead rights of the parties in interest, found that such 
conveyance, made by defendant Joe H. Peck to his wife, 
Melissa, was fraudulent and did hinder and delay creditors, 
and especially the creditor plaintiff. 

The statutory provision applicable to this class of cases 
follows: “Every conveyance or assignment, in writing or 
otherwise, of any estate or interest in lands, or in goods or 
things in action, or of any rents or profits issuing there 
from, and every charge upon lands, goods or things in 
action, or upon the rents and profits thereof, made with 
the intent to hinder, delay or defraud creditors or persons, 
of their lawful rights, damages, forfeitures, debts or de- 
mands, and every bond or other evidence of debt given, 
suit commenced, or decree or judgment suffered, with the 
like intent as against the persons so hindered, delayed or 
defrauded shall be void.” Comp. St. 1929, sec. 36-401. 
And, as stated in the body of the opinion in Riggs v. Hroch, 
supra: “In the application of this provision to transactions 
between husband and wife, especially where the result 
thereof is to deny creditors of the husband their just de- 
mands, we are committed to the doctrine that conveyances 
between close relatives are presumptively fraudulent as to 
an existing creditor, and in litigation between the creditor 
and the parties to the conveyance over its alleged invalidity, 
the burden is on them to establish the good faith of the 
transaction by a preponderance of the evidence. Lincoln 
Savings & Loan Ass’n v. Mann, 129 Neb. 26, 260 N. W. 
559; Waterbury State Bank v. O’Neill, 129 Neb. 150, 260 
N. W. 808; Gentry v. Burge, 129 Neb. 498, 261 N. W. 854.” 

In the case at bar the conveyance was made by the hus- 
band to the wife, both of them knowing at the time of the 
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existence of defendant Joe H. Peck’s indebtedness to plain- 
tiff, and, in fact, defendant Joe H. Peck had stated that he 
was trying “to get the thing settled.” The trial court set 
aside in its decree and provided for the homestead interest 
of the parties and found, from all the facts and circum- 
stances, that the conveyance should be set aside. It had op- 
portunity to observe the witnesses, their general demeanor 
and conduct while testifying, and the facts about which 
they testified, and to test their credibility, and in this con- 
nection this court has held: “Where the evidence is con- 
flicting and cannot be reconciled, this court, upon a trial 
de novo * * * will consider the fact that the district court 
observed the demeanor of witnesses and gave credence to 
the testimony of some rather than to the contradictory 
testimony of others.” Cunningham v. Armour & Co., 133 
Neb. 598, 276 N. W. 393. 

A careful examination of the entire record, and in the 
light of the authorities cited, convinces us that the trial 
court was correct in its determination of this action. Thr 
judgment of the district court is therefore 

AFFIRMED. 


EDWARD ZIMMER, APPELLANT, V. JAMES H. BRANDON ET AL.. 
APPELLEES. 
278 N. W. 502 


FILED MarcH 18, 1938. No. 30048. 


1. Negligence. “Whenever the circumstances attending a situation 
are such that an ordinarily prudent person could reasonably 
apprehend that, as the natural and probable consequences of 
his act, another person, rightfully there, will be in danger of 
receiving an injury, a duty to exercise ordinary care to prevent 
such injury arises; and, if such care is not exercised by the 
party on whom the duty rests and injury to another person 
results therefrom, liability on the part of the negligent party 
to the person injured will generally exist, in the absence of any 
other controlling element or fact, and this, too, without regard 
to the legal relationship of the parties.” Lisle v. Anderson, 
61 Okla. 68, 159 Pac. 278. 


312 NEBRASKA REPORTS [VoL. 134 


Zimmer v. Brandon 


2. Appeal: DIRECTION OF VERDICT. “A motion to direct a verdict 
at the close of plaintiff’s evidence is, in effect, a demurrer to 
the evidence, and where the trial court sustains such motion, 
and dismisses the action, the appellate court, in reviewing such 
decision, will assume the existence of every material fact which 
the evidence on behalf of the plaintiff tends to establish and, 
in addition, give the plaintiff the benefit of the logical inferences 
therefrom.” Zielinski v. Dolan, 127 Neb. 1538, 254 N. W. 695. 

3. Negligence: CONTRIBUTORY NEGLIGENCE: QUESTIONS FOR JURY. 
“The existence of negligence and contributory negligence in an 
action for personal injuries is, ordinarily, a question of fact, 
and where the evidence in relation thereto is such that minds 
may reasonably reach different conclusions as to their existence, 
such question should be submitted to the jury.” Sgroi v. Yellow 
Cab & Baggage Co., 124 Neb. 525, 247 N. W. 355. 


APPEAL from the district court for Lancaster county: 
ELLWOOD B. CHAPPELL, JUDGE. Reversed. 


Woods, Aitken & Aitken, for appellant. 
Baylor, Tou Velle & Healey, contra. 


Heard before Goss, C. J., ROSE, EBERLY, CARTER and 
MESSMORE, JJ., and WILLIAM A. Day, District Judge. 


WILLIAM A. Day, District Judge. 

This is an appeal from an order of the district court for 
Lancaster county, Nebraska, directing the jury to return 
a verdict for the defendants in an action for personal in- 
juries sustained by the plaintiff on account of the alleged 
negligence of the defendants. 

An examination of the record reveals that this is an 
action for personal injuries alleged to have been sustained 
by the plaintiff, which he suffered when a wrought-iron 
upright pole, approximately 24 feet in height, on which 
he was working, toppled over, throwing him to the ground. 
The defendant, the Lincoln Hatchery, the plaintiff’s em- 
ployer (which is made one of the defendants by reason of 
having paid compensation insurance), had employed the 
defendants James H. Brandon and Arva V. Hartson to do 
certain plumbing and pipe-fitting work in connection with 
the construction of a gasoline filling station. The defend- 
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ant, the Lincoln Hatchery, also employed the plaintiff to 
assist in the general construction work of the filling sta- 
tion. During the course of construction, and on the day 
that the plaintiff was injured, the defendants Brandon and 
Hartson had been instructed by the Lincoln Hatchery to 
join together, by means of a coupling, two pieces of three- 
inch wrought-iron pipe. The shorter piece was about 3 
feet in length, and the longer piece was 24 feet in length. 
The defendants were advised that the pipe, when so joined, 
was to be erected in an upright position, to which braces 
and brackets were to be attached, as well as lighting 
fixtures, and that a baked-enamel sign, weighing some 70 
pounds, was to be suspended from the brackets. Braces, 
brackets and the enamel sign were lying beside the pipe 
at the time the defendant Brandon and Hartson were di- 
rected to work. The defendants were instructed to re- 
thread the longer piece of pipe, the threads of which had 
been painted. They joined the two pieces of pipe together 
and then helped the plaintiff and the electrician, who was 
working about the place, raise the pole so joined to an up- 
right position, and place the end to which the short piece 
was attached into a hole which had already been prepared 
in a concrete island in the filling station drive. After 
the pole had been placed in position, as described, the 
electrician then placed a ladder against the pole so erected, 
and spent the remainder of the morning working at the 
top of the pole, wiring the electrical fixtures attached to 
the bracket; all of which, together with the braces, had 
been attached to the pole before it was erected in its up- 
right position. During all the time that the electrician was 
so working, the defendants were in plain sight of him, as 
they were working in close proximity to him in completing 
the installation of the gasoline pumps. 

At lunch time, while the electrician and the defendants 
had gone to lunch, the plaintiff, making use of the elec- 
trician’s ladder, which had been left erected against the 
upright pole, prepared to attach the diamond-shaped baked- 
enamel sign to the bracket. He ascended the pole and at- 
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tached to the center of the bracket a single block with a 
rope through it, and returned to the ground and then at- 
tached the rope to a corner of the sign and pulled it up 
into position. He then had his boy hold the rope while he 
again ascended the ladder and hooked the sign on the 
hook nearest the pole, then reached out to attach the sign 
to the hook farthest from the pole, at which time the up- 
right pole fell, hurling him to the ground, and as a result 
of the fall he sustained certain injuries which are per- 
manent in their nature. ; 

Inspection of the pole after it had fallen to the ground 
revealed that the long upright pole had separated from 
the coupling, which was about a foot above the ground, 
causing the long piece to fall its entire length of 24 feet. 
Further examination disclosed that neither the pole nor 
the coupling had been broken; that the coupling had not 
split or widened; that neither the threads on the long 
pole nor on the coupling were stripped, and from the 
brightness of the exposed threads, it was evident that only 
two or three threads of the long pole and the coupling 
had been engaged or screwed together. The evidence of 
expert witnesses on behalf of the plaintiff reveals that 
the standard practice in joining such pipes, as in this 
case, required that the pipe threads be screwed or entered 
into the coupling so that not less than ten full threads were 
engaged, and that engaging only two or three threads of 
the pipe into the coupling would be decidedly below all 
recognized and standard practice; and would not be con- 
sidered satisfactory or suitable work. Testimony further 
reveals that had the pole been properly assembled it would 
have withstood the weight and force directed against it 
at the time of the plaintiff’s fall, and in fact it would have 
withstood from six to eight times the actual load applied. 

The plumbing firm of Brandon and Hartson, in under- 
taking to assemble this upright pipe by joining the two 
pieces with a coupling, owed a duty to this plaintiff, and 
any other person rightfully on the premises, to perform 
the work in a proper and workmanlike manner, and with- 
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out negligence on their part. As plumbers they are 
charged with knowledge of what a proper and workman- 
like assembly of the upright pole in question would be, 
and knowledge of the manner in which the pole was as- 
sembled was exclusively theirs, as they did the work. They 
were told for what purpose the pipe was intended to be 
used, and they knew or ought to have known, or saw or 
ought to have seen, the purpose for which the pole was 
being used, and the manner in which the sign and the 
electrical attachments thereto were being put in position. 
The electrician placed a ladder against the pole and 
climbed up it, within close proximity to where they were 
working on other work about the premises, and to say 
that they did not see him using the ladder in this manner, 
although there is no direct proof that they did see him, 
would be to draw an unwarranted inference. The testi- 
mony reveals that no warning was given to the electrician 
not to place the ladder against the pole and climb thereon, 
or that the pole was not properly united and would not 
sustain his weight and that of the ladder, or that it would 
be dangerous to climb thereon. 

The defendants Brandon and Hartson, by attempting to 
assemble this upright pole, assumed a duty of assembling 
it in a good and workmanlike manner, and if a reasonable 
and prudent person under like circumstances, after having 
seen the use to which the pole was to be put, could reason- 
ably have anticipated that some person would climb the — 
pole in order to attach the sign thereto by means of a 
ladder, and put his weight upon the pole, then the defend- 
ants are liable for any injury that may have been sus- 
tained by any person rightfully upon the premises, as a 
direct and proximate result of their negligence, and in 
this case their negligence consisted of the improper and 
unworkmanlike manner of assembling the two pieces of 
pipe. Thus, it is to be seen that the rule is: ‘Whenever 
the circumstances attending a situation are such that an 
ordinarily prudent person could reasonably apprehend that, 
as the natural and probable consequences of his act, an- 
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other person, rightfully there, will be in danger of re- 
ceiving an injury, a duty to exercise ordinary care to 
prevent such injury arises; and, if such care is not exer- 
cised by the party on whom the duty rests and injury to 
another person results therefrom, liability on the part of 
the negligent party to the person injured will generally 
exist, in the absence of any other controlling element or 
fact, and this, too, without regard to the legal relation- 
ship of the parties.” Lisle v. Anderson, 61 Okla. 68, 159 
Pac. 278. See Wiseblood v. Omaha Merchants Express & 
Transfer Co., 98 Neb. 757, 154 N. W. 5389; Oregon-Wash- 
ington R. & N. Co. v. Branham, 259 Fed. 555; Moll v. 
Bester, 177 Minn. 420, 225 N. W. 393; Hall v. Barber Door 
Co., 218 Cal. 412, 23 Pac. (2d) 279; Garrity v. Newman 
& Co., 202 Ill. App. 194; Pennsylvania Steel Co. v. Elmore 
& Hamilton Contracting Co., 175 Fed. 176; Clemens v. 
Benzinger, 211 App. Div. 586, 207 N. Y. Supp. 539; O’Neil 
v. National Oil Co., 231 Mass. 20, 120 N. E. 107; Kowalsky 
v. Conreco Co., Inc., 2837 App. Div. 23, 260 N. Y. Supp. 688; 
Connick v. Craig, Inc., 107 N. J. Law, 375, 153 Atl. 631; 
Howard v. Sacks, Inc., 76 S. W. (2d) (Mo. App.) 460; 
Mahon v. Spence, 11 La. App. 604, 123 So. 349; 45 C. J. 
883. 

“A motion to direct a verdict at the close of plaintiff’s 
evidence is, in effect, a demurrer to the evidence, and where 
the trial court sustains such motion, and dismisses the 
' action, the appellate court, in reviewing such decision, will 
assume the existence of every material fact which the 
evidence on behalf of the plaintiff tends to establish and, 
in addition, give the plaintiff the benefit of the logical 
inferences therefrom.” Zielinski v. Dolan, 127 Neb. 153, 
254 N. W. 695. See Mahon v. Spence, supra; Howard v. 
Sacks, Inc., supra; Colbert v. Holland Furnace Co., 241 Ill. 
App. 588, Aff. 333 Ill. 78, 164 N. E. 162; Kowalsky v. 
Conreco Co., Inc., supra; Tralle v. Hartman Furniture & 
Carpet Co., 116 Neb. 418, 217 N. W. 952. 

The plaintiff’s evidence in this case clearly establishes 
that the plumbing firm of Brandon and Hartson negligently 
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assembled and constructed the wrought-iron. pole, and that 
the said negligence on their part was the sole and proxi- 
mate cause of the plaintiff’s injury. The appellate court, 
where the trial court directs a verdict against the plain- 
tiff, will assume the existence of every material fact which 
the evidence of the plaintiff tends to establish, and also 
give the plaintiff the benefit of the logical inferences there- 
from. The record in this case contains such overwhelming 
proof of the defendants’ negligence that it is almost un- 
necessary to comment upon it. The evidence reveals that 
the two pipes were scarcely joined together, and in no 
event were they joined to the extent of more than two or 
three turns, and the evidence clearly establishes that ten 
to twelve turns would be the proper and standard method 
of joining pipes of this kind to be used for the purpose 
for which these were to be. The testimony reveals that 
there was no stripping or tearing of the threads, and that 
neither the threads in the coupling nor those on the end 
of the long piece of pipe were damaged or stripped in any 
degree, and that there was no breaking of the pipe or fail- 
ure of the material. Therefore, the only logical conclusion 
to be reached from the plaintiff’s evidence, giving it the 
benefit of all proper inferences; is that had the pipe been 
‘properly assembled it would have borne the plaintiff’s 
‘weight without question, and that by reason of the negli- 
‘gent and improper manner of assembling the pipe it fell, 
causing the plaintiff’s injuries. 

We are now confronted with the question of whether or 
not the plaintiff in this case was guilty of contributory 
negligence sufficient to enable us to say that, as a matter 
of law, the court was justified in directing a verdict against 
him. Therefore, we must consider what the plaintiff did 
in this case. He climbed up the pole on the ladder that was 
already there, that had been used by the electrician, and 
attempted to fasten the sign to the pole, at which the pole 
came apart, causing him to fall and to receive the injuries 
complained of. Can it be said that, as a matter of law, he 
was negligent if he did not place the ladder against the 
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pole in a certain position? The evidence clearly establishes 
that if the pole had been properly assembled, according 
to the standard and recognized practice, it would have 
borne six to eight times his weight. Therefore, we do not 
believe, as the defendants contend, that it could be said, 
as a matter of law, that the plaintiff was guilty of such 
negligence as would defeat recovery by failure to put the 
ladder in a certain position or use a stepladder or use some 
means of hanging this sign other than the natural and 
most obvious way; that is, by placing a ladder against the 
pole and climbing up the same. The direct and proximate 
cause of the accident was not the plaintiff’s failure to use 
some other means of hanging the sign than he chose to 
adopt, but rather the negligent and unworkmanlike manner 
in which the pole was assembled by the defendants. . In 
any event, the degree of the negligence of the plaintiff 
in this case is a question of fact, and one wherein reason- 
able minds might reach different conclusions as to its 
existence, and should properly have been submitted to the 
jury. Therefore, the rule in a case of this kind is: “The 
existence of negligence and contributory negligence in an 
action for personal injuries is, ordinarily, a question of 
fact, and where the evidence in relation thereto is such 
that minds may reasonably reach different conclusions as 
to their existence, such question should be submitted to the 
jury.” Sgroi v. Yellow Cab & Baggage Co., 124 Neb. 525, 
247 N. W. 355. See Comp. St. 1929, sec. 20-1151; Pinches 
.v. Village of Dickens, 127 Neb. 239, 254 N. W. 877; Build- 
ers & Manufacturers Mutual Casualty Co. v. Butler Bros. 
Bldg. Co., 192 Minn, 254, 255 N. W. 851; Mahon v. Spence, 
supra. 

We are not unmindful that the defendants contend, and 
it is true, that there was no contractual relationship be- 
tween the plaintiff and the defendants, and that because 
of the absence of this contractual relationship they owed 
the plaintiff no duty, and could not, therefore, be liable 
for any injury sustained by him. However, this case is 
one sounding in tort and is not based on any contractual 
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duty. The defendants were obligated to do their work in a 
proper and workmanlike manner, without negligence, so 
that any person rightfully upon the premises might not be 
injured by their negligent conduct. 

The defendants also contend that the pole was not being 
used for the purpose for which it was intended. The pur- 
pose of the pole in this case was to support a sign, and 
how the defendants expected the plaintiff or the defend- 
ant, the Lincoln Hatchery, to suspend a sign therefrom and 
attach electrical fixtures thereto without putting some 
weight upon the pole is not answered to our satisfaction. 

The defendants also put considerable stress upon the 
exact manner in which the plaintiff attempted to hang the 
sign, but the evidence clearly establishes that if the pole 
had been assembled in accordance with recognized stand- 
ards it would have borne the plaintiff’s weight many times 
over, so we do not believe any weight can be given to the 
defendants’ theory that, had the plaintiff put his weight 
upon the pole in a different manner, the accident would 
not have occurred. The plaintiff had the duty of using 
ordinary care for his own safety, but he undoubtedly had 
a right to assume that the pole was properly joined. 

For the reasons heretofore given, we feel that the dis- 
trict court was in error in directing a verdict for the de- 
fendants in this case, and the judgment of this court is 
that the judgment be reversed and the cause remanded. 

REVERSED. 


J. T. BAILEY, APPELLEE, V. ALVIN C. LUND ET AL., APPEL- 
LANTS. 
278 N. W. 506 


FILED MaRcH 18, 1938. No. 30116. 


1. Appeal. When a case has been properly submitted, the verdict 
of a jury will not be set aside unless clearly wrong. 

2. Landlord and Tenant. A tenancy from year to year may be 
terminated at any time without notice by agreement. 
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3. Appeal. Instructions by the lower court will not be reviewed 
unless specifically assigned in motion for new trial. 


APPEAL from the district court for Buffalo county: 
BRUNO O. HOSTETLER, JUDGE. Affirmed. 


Hamer & Tye, for appellants. 
George A. Munro and E. G. Reed, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER. 
and MESSMORE, JJ., and FALLOON, District Judge. 


FALLOON, District Judge. 

This is an action in forcible entry and detainer brought 
by the appellee, as plaintiff, in the Buffalo county district 
court against the defendants, now appellants, seeking 
restitution of a certain lot and a half, in Keens Park Addi-- 
tion to the city of Kearney. The appellee alleges that the: 
appellants were unlawfully and forcibly retaining said. 
premises. The issue was submitted to a jury which found. 
the appellants guilty, and this case is here for review. 

The appellants contend that there were irregularities 
in the trial, that there was misconduct of the jury, that. 
the verdict was not sustained by sufficient evidence, was 
contrary to both the evidence and to law, errors occurring: 
at the trial to which they excepted, and that there was: 
error in giving of instruction No. 10 by the court. 

Each side produced two witnesses, the appellee, himself,. 
and his wife and the appellant Alvin C. Lund and his. 
sister. 

The evidence has all been carefully read and, briefly 
stated, resolves itself down to this, that the appellant rented 
the disputed premises from the appellee, so appellant could 
have a better driveway for his filling station, that the 
verbal agreement was made about November 28, 1933, at. 
which time a check for $5 was given. 

There is a conflict in the evidence as to whether the: 
whole premises were rented or merely a privilege granted. 
The check introduced in evidence shows a notation there- 
on for one year’s rent, which appellant claims was placed. 
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on check when given, but which appellee flatly denies. The 
appellant further stated that he paid $10 more for rent on 
January 16, 1936, which would extend the lease to Novem- 
ber 28, 1936. The appellee offered evidence to prove a 
new agreement was made on January 16, 1936, at which 
time the wife of appellee gave receipt to appellant, which 
was offered in evidence and stated that the $10 was for 
rent from November 28, 1933, to April 1, 1936, on these 
lots. This new agreement was testified to by the wife of 
appellee, who was fully authorized to act, but is denied by 
the appellants. The wife testified that the rent was paid 
to April 1, 1936, at which time appellant agreed to move. 
On May 19, 1936, three days’ notice was given to vacate 
the premises, and ten days later action was instituted in 
the justice court, which was later appealed to the district 
court and there the issues tried. 

The verdict of the jury is fully sustained by the evidence 
in this case and, as has been so often decreed by this court, 
such a verdict will not be disturbed unless clearly wrong. 
See Lewts v. Darr, 87 Neb. 624, 127 N. W. 890. 

Complaint was made of the instructions of the court and 
in appellants’ brief particular attention is paid to instruc- 
tion No. 4, although the only assignment of error was as 
to instruction No. 10. This court has held repeatedly that 
it will not review instructions unless they have been 
specifically assigned as error in the lower court. See 
Phenix Ins. Co. v. King, 52 Neb. 562, 72 N. W. 855. The 
issues involved in this case, however, were properly sub- 
mitted by the trial court, and the instructions, taken as a 
whole, correctly stated the law. 

The real issue in this case is whether it was a telines 
from year to year and therefore required a six months’ 
notice before it could be terminated or whether an agree- 
ment was made which terminated on April 1, 1936. There 
is no doubt that such an agreement could be made; the 
jury found that it was and their finding is conclusive. “A 
tenancy from year to year may be terminated at any time 
without notice by an agreement between the parties.” 35 
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Cc. J. 1109. This finding by the jury obviated any other 

notice than that of three days as set forth in the bill of 

exceptions. The evidence amply sustains the: judgment. 

The examination of the record shows no reversible error. 

The judgment of the lower court should be and hereby is 
AFFIRMED. 


HILDUR PETERSON, APPELLANT, V. OMAHA & COUNCIL 
BLUFFS STREET RAILWAY COMPANY ET AL., APPELLEES. 
278 N. W. 561 


FIreD Marcu 25, 1938. No. 30239. 


1. Evidence. Testimony of a witness on a vital point in a case, 
materially changed to obviate objections pointed out by this 
court on a former appeal, without any sufficient exp'anation 
given, is discredited as a matter of law, and will be disre- 
garded. 

2. Record examined and action of the trial court in entering 
judgment for defendant affirmed. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


John A. McKenzie, for appellant. 
Kennedy, Holland, De Lacy & Svoboda, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and MESs- 
MORE, JJ., and FALLOON, District Judge. 


Goss, C. J. 

Plaintiff appeals because, after her evidence was sub- 
mitted to the jury, the court sustained defendants’ motion 
to discharge the jury, dismissed the action, and entered 

_judgment for defendants for costs. Error is assigned on 
sustaining the motion and on the holding that there was 
no evidence to show defendants guilty of negligence. 

This case was before the court in 1936 to review a 
former trial in which there had been a judgment for plain- 
tiff. The judgment was reversed.- Peterson v. Omaha & 
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C. B. Street R. Co., 181 Neb. 676, 269 N. W. 510. The facts 
as they there appeared were very concisely stated by 
Judge Good and give so accurately the general picture of 
the deplorable accident:so grievously suffered by plaintiff 
that we refer to them for the general statement of the 
facts in this case; and shall undertake herein to point out 
wherein the pleadings and testimony were different on the 
present trial. 

On the former trial plaintiff’s petition had pleaded that 
defendant Young negligently and carelessly permitted his 
automobile to get beyond his control and to descend back- 
ward and to proceed in an easterly direction on the north 
side of Farnam street, and in a northerly direction on the 
east side of Sixteenth street. The testimony in the former 
case showed that the automobile described a large arc, 
going northward on the east side of Sixteenth street be- 
fore turning and coming back to the west side of that 
street, where it struck the front end of the south-bound 
car on the tracks on the west side of that street. To meet 
the unanswerable argument of the opinion in the former 
case to the effect that the motorman was not chargeable 
with negligence in failing to anticipate that the automobile 
would get far enough west to strike the front of the street 
car, plaintiff amended her petition so as to allege that the 
course of the automobile, after turning from Farnam 
street, was on the west side of Sixteenth street. This 
would bring it in the area of vision of the motorman for a 
somewhat greater distance. The purpose of the amendment 
was to bring the case within the last clear chance doc- 
trine, which had in effect been precluded by plaintiff’s 
allegations in the original petition and the testimony as 
to the direction of the automobile on Sixteenth street. To 
carry out the theory, the witnesses for plaintiff so changed 
their testimony as to make it appear that, instead of de- 
scribing a large are or curve to the east side of Sixteenth 
street, the course of the automobile was north on the west 
side of that street until it struck the street car. 

In the former case, as shown in the opinion, plaintiff 
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testified that she was carried on the automobile to a point 
eight or ten feet south of the street car, where she was 
thrown off or rolled off the automobile onto the pavement 
and her hand was run over by the frorit: wheels of the 
street car. Other witnesses testified in the former case 
that plaintiff was thrown from the automobile as near as 
two or three feet in front of the street car, but the evidence 
in that case as well as this shows as a fact that it was 18 
feet from the front end of the street car to the back of the 
front wheels. The former opinion held that if, in the view 
of the testimony most favorable to plaintiff, the street car 
moved six or eight feet, she would still be in front of the 
front wheels. So the opinion held that the verdict did 
not respond to the physical facts and that she could not 
have been injured in the manner she claimed. So, to over- 
come this situation the testimony of plaintiff and some 
other witnesses was changed in this trial in the manner 
hereafter depicted. 

Whereas, on the former trial, plaintiff testified that she 
fell off the automobile eight or ten feet south of the street 
car, on this trial she testified that she fell off about four 
or five feet south of the street car. She testified that the 
street car was moving and kept moving, that it ran over her 
hand and came to a stop after the front wheels had gone 
over her hand and two feet farther. It is to be noted that 
the distance from the front of the street car to the back 
of the front wheels still remains 18 feet. So the street 
car, by plaintiff’s changed testimony, has moved 20 feet 
plus the four or five feet she was in front of it when she 
fell off. 

Esther Christensen testified that she was sitting in a 
restaurant booth in the Paxton block on the east side of 
Sixteenth street and saw the automobile come from along 
Farnam street about as it turned into Sixteenth street and 
proceeded on its way. She testified for plaintiff in all 
three trials of this case. On this trial she testified that, 
after the automobile and the street car came together, the 
street car shoved the automobile back “eighteen or twenty 
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feet.” When confronted by, and-cross-examined on, ‘what 
was claimed to be her testimony in the first trial: to the 
effect that the automobile and the street car did not move 
after they collided, she said she did not remember. When 
confronted with the testimony she had given on the-second 
trial, she admitted she had testified then that the street 
car moved ahead “about six or eight feet.’”’ It is to be noted . 
that this testimony is evidently what Judge Good had in 
mind when in the opinion he said “and, in the view most 
favorable to plaintiff, if it moved six or eight feet there- 
after, she would still be in front of the street car wheel 
and would not have been run over by it as she claims.” 
This was a vital point in the case. It was pointed ‘out in 
the former opinion. It was necessary to change the situa- 
tion presented in the former trial to get the case under 
the last clear chance doctrine. The change in the pleadings 
by which plaintiff alleged that the automobile ran north on 
the west side of Sixteenth street instead of the east side, 
and the change in the testimony of their witness to at- 
tempt to prove that the motorman moved the street car so 
long a distance after the impact, had the effect of produc- 
ing what it takes to meet what had been tipped off by the 
former opinion in this case. We do not say that the change 
in the pleadings alone necessarily comes under any in- 
hibited rule, but when accompanied by this material change 
in the testimony of the witness, for the sole purpose of 
making out a case, the changes do not find favor and such 
conduct cannot blindly bind the court so that it must sub- 
mit to the jury the credibility of such a witness when to do 
so merely because of such a general rule would allow the 
parties to toy with the administration of the law and 
make a mockery of justice. The motive and purpose were 
clear. No possible explanation for this change. of testi- 
mony appears, except that the exigencies of plaintiff’s case ~ 
demanded it. 

In Adams v. New York City Ry. Co., 109 N. Y. Supp. 
1019, the court said in the syllabus: ‘Testimony on a vital 
point in a case, materially changed: to: obviate objections 
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pointed out by the appellate division on a former appeal, 
unless a sufficient and legitimate explanation is given, is 
discredited testimony.” In the opinion the court said 
(125 App. Div. 551): “It would be a disgrace to the ad- 
ministration of justice if a court charged with the re- 
sponsibility of reviewing the facts should be held bound 
by the verdict of a jury when it is apparent that evidence 
has been deliberately changed or added to meet the exigen- 
cies of the case as pointed out upon a former appeal.” 

This case was tried three times. The last two trials 
were before the same judge. He evidently concluded that 
there was not other or different case made out than before 
when we sent the case back for trial. Other than the 
testimony of the witness whose testimony we have found 
discredited, there was no evidence which would allow the 
case to go to the jury. The trial court anticipated what 
our action must be in such a situation and reached the 
same conclusion before we did. 

The proximate cause of the injury to plaintiff was the 
movement of the automobile of defendant Young. Plain- 
tiff has not sustained the. burden of proving that the street 
car company or its motorman concurred in the negligence 
that produced the injuries. 

The judgment of the district court is 

AFFIRMED. 


LINNIE CHRISMAN ET AL., APPELLEES, V. CYNTHIA DANIEL: 
FEDERAL LAND BANK OF OMAHA, APPELLANT. 
278 N. W. 565 


FILED MARCH 25, 1938. No. 30234. 


1. Mortgages: PLEADING. In a suit to foreclose a lien on land, 
a plea by plaintiff that a defendant, having a superior lien, 
claims some interest in the land, which is to plaintiff unknown 
but which is inferior to the lien of plaintiff, is insufficient as 
a pleading to require defendant to appear and plead, where the 
exact nature of his lien and of his claim is fully shown by the 
public records, and a judgment by default against him as to 
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priorities is not res judicata. Cowles v. Kyd, 91 Neb. 274, 135 
N. W. 1010, distinguished. i 

2. Subrogation. “Conventional subrogation arises where one pays 
the debt of another under an agreement, existing at the time 
of the payment, with either the debtor or the creditor, that the 
person paying shall be subrogated to the liens existing as 
security for the debt.” State v. Holdrege State Bank, 110 Neb. 
814, 195 N. W. 120. 


APPEAL from the district court for Madison county: 
CHARLES H. STEWART, JUDGE. Affirmed in part and re- 
versed in part. , 


William C. Ramsey, Franklin L. Pierce, Philip M. Well- 
man, William W. Graham, Philip N. Johnston and Moyer 
& Moyer, for appellant. 


Greenamyre & Nelson, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ., and FALLOON, District Judge. 


Rose, J. 

This is a suit in equity by Linnie Chrisman and H. C 
Chrisman, plaintiffs, to foreclose a contract in which they 
agreed to convey to Cynthia Daniel, defendant, the south- 
east quarter of section 21, township 23 north, range 8, 
Madison county. As consideration for the conveyance ‘the 
defendant named obligated herself to pay $500 a year to 
plaintiffs for life or to either of them after the death of 
the other. There were defaults in payments for four or 
five years beginning March.1, 1932. Quieting title in plain- 
tiffs and establishing a first lien on the land for the unpaid 
debt were other forms of relief sought by plaintiffs. The 
contract was duly executed and acknowledged November 
18, 1926, and recorded November 30, 1926. Pursuant to its 
terms plaintiffs executed and delivered to Cynthia Daniel, 
defendant, November 29, 1926, a warranty deed to the 
land described and the deed was recorded November 30, 
1926. 

The Federal Land Bank of Omaha, also a defendant, 
pleaded that it had a 20,000-dollar mortgage, executed by 
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Cynthia Daniel and her husband, J. Edgar Daniel, May 
27, 1927, and recorded May 31, 1927, which created a 
first lien on the land described in the Chrisman contract; 
that for defaults in payments due on this mortgage it was 
foreclosed in a suit to which the Chrismans were duly 
summoned parties who failed to appear or plead; that their 
default was entered; that their lien was adjudged to be 
inferior to that of the mortgage; that the suit on the 
20,000-dollar mortgage was commenced and determined 
before the action at bar was instituted; that there was no 
appeal from the foreclosure, which was res judicata as to 
priority of the liens. The Federal Land Bank pleaded fur- 
ther that the Travelers Insurance Company had on the 
land in controversy a 7,000-dollar mortgage dated May 
19, 1922, and recorded May 26, 1922, which was a lien 
antedating the Chrisman contract; that the debt secured 
by the prior mortgage was paid from proceeds of the sub- 
sequent 20,000-dollar mortgage, and that the lien of the 
7,000-dollar mortgage was satisfied of record June 4, 1927. 
that the Federal Land Bank was subrogated to the former 
rights of the Travelers Insurance Company in its satisfied 
mortgage. 

J. Edgar Daniel died January 5, 1933, and the cause was. 
revived in the name of Cynthia Daniel, administratrix of 
his estate. Linnie Chrisman died pending litigation and 
the cause was revived in the name of B. L. James, executor 
of her will. 

Under the pleadings in the present case the real issues. 
were res judicata and subrogation. Upon a trial of the 
cause the district court found the issues in favor of plain- 
tiffs, denied subrogation, and foreclosed the Chrisman con- 
tract as the first lien, the unpaid annual instalments and. 
interest amounting to $2,915.40. The Federal Land Bank 
of Omaha appealed. 

The Federal Land Bank takes the position that it was. 
adjudicated in its former suit to foreclose its 20,000- 
dollar mortgage that the lien thereof was superior to the 
lien of the contract obligating the Daniels to pay the 
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Chrismans $500 a year for life, and that the district court 
in the present case erred in the judgment to the’ contrary. 

The pleadings and the evidence herein show conclusive- 
ly that the Chrismans, plaintiffs, had a lien on the land 
described in their contract for the annuities, and that 
when the contract was recorded it was the first lien as dis- 
closed by the public records with the exception of the 7,000- 
dollar mortgage. In an argument in support of the propo- 
sition that the former judgment foreclosing the bank’s 
mortgage as the first lien is binding on and concludes the 
Chrismans on that issue, the bank relies on Cowles v. Kyd, 
91 Neb. 274, 185 N. W. 1010: The report of that case 
shows that Cowles brought a suit to foreclose a tax sale 
certificate; that defendant pleaded a former adjudication 
in a suit to which Cowles was a summoned defendant who 
made default; that it was alleged in the petition therein 
Cowles claimed to have some lien on or interest in the 
premises involved, but the exact nature and extent of 
which the plaintiff does not know, but which is inferior to 
plaintiff’s lien for taxes; that it was adjudicated in’ the 
former action plaintiff had the superior lien and that the 
defense of res judicata was established. 

On the other side it is contended that the ruling in the 
later case of Burns v. Sholl, 111 Neb. 628, 197 N. W. 393, 
controls the case under consideration on the issue of res 
judicata. In the Burns-Sholl case it was held that allega- 
tions in the petition to the effect defendants claim some 
interest in the premises subject to foreclosure, the exact 
* nature of which is to plaintiff unknown, but which is 
junior, inferior and subject to the rights of plaintiff, were 
mere conclusions wholly insufficient as pleadings to require 
defendants to appear and disclose their interests and 
claims, where the essential facts were previously given in 
detail on publie records of which plaintiff was chargeable 
with notice. The opinion in the later of the two cases cited 
seems to be based on ‘the sounder reasons and the better 
authorities. In the earlier case the petition was treated as 
sufficient without discussion.‘ Besides, the surplus arising 
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from the sale of the premises was ample for the satisfac- 
tion of plaintiff’s claim. 

The record in the case at bar shows that fis Chrisman 
contract for annunities of $500 a year and the deed in con- 
sideration thereof were instruments which appeared on 
the public records of the county when the bank lent $20,000 
to Cynthia Daniel. It was bound at its peril to know the 
contents of the contract and of the deed, notwithstanding 
the allegation that it did not know the nature of the in- 
terests of the Chrismans in the previously encumbered 
land. By failure to make vain appearances in the former 
suit and to interpose unnecessary pleas of facts already 
communicated to the bank by public records, the Chris- 
mans did not, in equity, lose the priority of their lien over 
that of the bank. The conclusion on this branch of the 
controversy is that the former adjudication did not dis- 
place the priority of the lien for annuities. 

Was the bank subrogated to the rights of the Travelers 
Insurance Company in the latter’s 7,000-dollar mortgage? 
When that was the first lien, Cynthia Daniel applied to 
the Federal Land Bank of Omaha for a loan of $20,000 
on the same and other land. In the application for the 
loan it was distinctly stated in writing that the debt se- 
cured by the 7,000-dollar mortgage was to be paid with 
proceeds of the new loan and the lender was directed by 
the borrower to make the payment. The first mortgage 
was listed in the application as a lien to be discharged 
from such proceeds. The land was offered as security for 
the new loan. Pursuant to this understanding the lending ~ 
bank paid the debt and interest due on the first mortgage, 
or $7,455, and discharged the lien of record. There was no 
fraud in the transactions. Under the circumstances the 
bank was not a volunteer. Subrogation was implied, if not 
directly expressed by the parties. Rules of equity, based 
on reason and authority, have been stated as follows: 

“Conventional subrogation arises where one pays the 
debt of another under an agreement, existing at the time 
of the payment, with either the debtor or the creditor, 
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that the person. paying shall be subrogated to the liens ex- 
isting as security for the debt. It differs from legal subro- 
gation which exists only in favor of the surety for the 
payment of the debt, or one who is compelled to pay the 
debt to protect his own rights. Conventional subrogation 
arises by reason of either an express or an implied agree- 
ment between the third person paying the debt and either 
the debtor or creditor.” State v. Holdrege State Bank, 110 
Neb. 814, 195 N. W. 120. Followed in Hoagland & Co. v. 
Decker, 118 Neb. 194, 224 N. W. 14. See, also, Frederick 
v. Gehling, 92 Neb. 204, 187 N. W. 998; Prudential Ins. Co. 
v. Qualset, 116 Neb. 706, 218 N. W. 734; Kellogg v. Mc- 
Donald, 122 Neb. 613, 240 N. W. 922. 

With the law of subrogation thus previously determined, 
the Federal Land Bank acquired the interests of the 
Travelers Insurance Company in its first mortgage for 
$7,000. 

The judgment is affirmed on the issue of res judicata 
and reversed on the issue of subrogation and the cause re- 
manded to the district court, with directions to correct the 
error on the record as it stands. 

AFFIRMED IN PART AND REVERSED IN PART. 


EMMA I. BUCHANAN, APPELLEE, V. TABETHA K. RAHMEYER 
ET AL., APPELLANTS. 
278 N. W. 558 


FILED Marcu 25, 1938. No. 30199. 


1. Mortgages: FORECLOSURE: SALE: CONFIRMATION. “Mere in- 
adequacy of price will not preclude confirmation of a fore- 
closure sale unless it is so inadequate as to shock the conscience 
of the court or amount to evidence of fraud.” Keller v. Boehmer, 
130 Neb. 768, 266 N. W. 577. 

MoraToRIuM. Defendant in a foreclosure action is 

not entitled to the benefit of a moratory stay where the mort- 

gage lien exceeds the actual value of the mortgaged _premises. 


APPEAL from the district court for co county: 
Isaac J. NISLEY, JUDGE. Affirmed. 
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Hoagland, Carr & Hoagland, for appellants. 
Beatty, Maupin, Murphy & Davis, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and MEss- 
MORE, JJ., and FALLOON, District Judge. 


PAINE, J. 

Appeal from judgment overruling objections to con- 
firmation of sale on mortgage foreclosure, denying mora- 
torium stay, and confirming the sale. 

Plaintiff brought foreclosure, and a decree was entered 
on August 2, 1932, for $9,897.40, with 7 per cent. interest, 
and the same decreed to be a first lien upon the west half 
of section 32, township 13, range 30 west, Lincoln county, 
Nebraska, on which date a ten months’ stay was granted 
by agreement of the parties. 

On August 24, 1933, a moratorium was granted until . 
March 1, 1935, upon condition that $100 be paid annually 
for the pasture land, together with two-fifths of all corn 
and grain raised thereon, and directing how the rentals 
- should be applied. 

On September 1, 1933, a further hearing was had there- 
in, and the court found that George A. Rahmeyer does not 
personally farm said land, but has rented out the same, 
and therefore the order entered on August 24, 1933, was 
set aside, and all further proceedings were stayed until 
December 1, 1933, and defendant George A. Rahmeyer 
directed to pay plaintiff two-fifths of the corn on said 
place and $100 for the pasture. ' 

On January 22, 1937, the court-found that a portion of 
110 acres of the mortgaged premises has been condemned 
by the Platte Valley Public Power and Irrigation District, 
and the sum of $4,959 paid in upon said condemnation 
proceedings for the value of the land actually taken, as 
well as the damage done to the remainder of the farm, has 
been paid to the plaintiff, leaving a sum still’ remaining 
due upon said decree in the sum. of $8,008.13, with 7 per 
cent. interest from January 11, 1937. 
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The court further found that the balance of this land 
would not sell for enough.to satisfy the amount due, and 
that there was no equity in the land for the defendants. 
The application for a further moratorium stay was denied, 
and it was directed that an order of sale issue thereon. 

On March 4, 1937, the sheriff’s return to the order of 
sale was filed, showing sale had been made to Emma I. 
Buchanan, plaintiff, for $8,153.49. Thereafter, on March 
9, 1937, defendants made another application for a mora- 
tory stay until March 1, 1939. On the same day defend- 
ants also filed objections to confirmation of the sale. On 
March 11, 1987, plaintiff filed objections to granting mora- 
torium on.the ground that legislative bill No. 4, 1937 legis- 
lature (Comp. St. Supp. 1937, sec. 20-21,159) is uncon- 
stitutional and void. - 

On March 11, 1937, a eaves was had, aaa a decree of 
confirmation was duly entered, in which it was found 
that all the proceedings were regular, legal, and valid; 
that the real estate sold for its full value, and.that a sub- 
sequent sale would not bring a greater amount; that there 
was no equity -whatsoever in said real estate over and 
above the amount of the mortgage debt and taxes, and 
further set out that the court was. personally acquainted 
- and familiar with said real estate. Objections to sale 
overruled, application for a moratorium denied, sheriff 
directed to issue deed, and writ of assistance awarded. 
Supersedeas bond fixed in the sum of $800. 

Two controlling questions are presented in this appeal: 
First, did the court err in overruling the application for a 
moratorium?. And, second, was the court correct 1 in finding 
there was no equity in the property?” — ; 

Considering the value first, we find the land was sold 
for $41.31 an acre in this foreclosure. The evidence of the 
plaintiff’s witnesses averaged around $35 an. acre,. but no 
witness knew of any one who would buy the land at any 
price. A large tract of land with much better improve- 
ments lying near this land has found: no buyers at the 
offered price of $26 an acre. 
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The evidence disclosed that this land in the case at bar 
was not in the valley, but was table-land; that it was at 
least 160 feet to water, and the fences and buildings were 
badly run down, none of the buildings having been painted 
in years. 

Fraud in this sale is not shown or implied. No shocking 
discrepancy appears between the value and the sale price. 
There is an entire lack of evidence to show that upon a 
resale any higher bid could be expected. The trial court 
was right in finding there was no equity in the property. 

In considering the refusal to grant a further mora- 
torium, the evidence is clear that, although retaining the 
land under the first moratorium granted, defendant George 
A. Rahmeyer did not pay in anything to the clerk of the 
court, as directed, from either his barley or his corn. 
We are convinced that the defendant had no valuable in- 
terest to protect, and, as the mortgage liens clearly exceed 
the value of the real estate, the trial court was right in 
refusing the moratorium. Luikart v. Graf, 130 Neb. 736, 
266 N. W. 641; First Trust Co. v. Stenger, 180 Neb. 750, 
266 N. W. 642; Clark v. Hass, 129 Neb. 112, 260 N. W. 792; 
Security Mutual Life Ins. Co. v. Herpolsheimer Bldg. Co., 
132 Neb. 149, 271 N. W. 348. 

The entire record examined de novo. No error has been 
found in the proceedings, and the judgment of the district 
court is 

AFFIRMED. 


ELMER H, FELDT, APPELLANT, V. GEORGE WANEK, APPELLEE. 
278 N. W. 557 


FILED Marcu 25, 1938. No. 30247. 


Judgment: VACATION. “After the final adjournment of the term 
of court at which a judgment has been rendered, the court has 
no authority or power to vacate the judgment except for the 
reasons stated and within the time limited in chapter 20, art. 
20, Comp. St. 1929.” Lyman v. Dunn, 125 Neb. 770, 252 N. W. 
197. 
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APPEAL from the district court for Hamilton county: 
LOvVEL S. HASTINGS, JUDGE. Affirmed. 


John Adams, Jr., and Ralph W. Adams, for appellant. 
J. H. Grosvenor and J. H. Grosvenor, Jr., contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ. 


CARTER, J. 

This is an appeal from an order of the district court 
for Hamilton county refusing to vacate a judgment of dis- 
missal and to reinstate the cause of action. 

The record discloses that the case had been pending for 
some time and had been regularly set for trial on No- 
vember 19, 1986, when the events of which plaintiff com- 
plains occurred. On November 17, 1936, the plaintiff and 
his attorney at Lincoln signed and forwarded a telegram 
to M. F. Stanley, plaintiff’s attorney at Aurora, directing 
him to dismiss the case without prejudice. The trial court 
thereupon dismissed the action at the request of Mr. Stan- 
ley. On January 8, 1937, plaintiff filed an application to 
set aside the judgment of dismissal and for a reinstate- 
ment of the action. This application was called up for 
hearing on April 5, 1987, the.same being within a sub- 
. sequent term of court, and on April 24, 1987, the court 
denied the application. The correctness of this ruling is 
before this court for decision. 

The rule is established in this state that the court is 
without authority to vacate or modify its own judgments 
after the final adjournment of the term of court at which 
it was rendered except for the reasons stated and within 
the time limited in chapter 20, art. 20, Comp. St. 1929. 

In Lyman v. Dunn, 125 Neb. 770, 252 N. W. 197, we 
said: 

“In civil cases, a court of general jurisdiction has in- 
herent power to vacate or modify its own judgments at 
any time during the term at which they are rendered. 

“After the final adjournment of the term of court at 
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which a judgment has been rendered, the court has no 
authority or power to vacate the judgment except for the 
reasons stated and within the time limited in chapter 20, 
art. 20, Comp. St. 1929.” 

Other cases to the same effect are Cronkleton v. Lane, 
180 Neb. 17, 263 N. W. 388, and Elvidge v. Brant, 131 Neb. 
1, 267 N. W. 169. 

There is no evidence in the record that brings the case 
within the provisions of chapter 20, art. 20, Comp. St. 
1929. We necessarily conclude that it is governed by the 
authorities herein set out and that the trial court correctly 
denied plaintiff’s application. 

AFFIRMED. 


DEPARTMENT OF BANKING, RECEIVER OF CLARKSON STATE 
BANK, ET AL., APPELLEES, V. AUGUST MODROW, APPELLANT. 
278 N. W. 559 


FILED MarcH 25, 1938. No. 30272. 


1. Judicial Sales: CONFIRMATION. Mere inadequacy of price will 
not preclude a confirmation of a judicial sale unless it is so 
inadequate as to shock the conscience of the court or amount 
to evidence of fraud. 

2. Execution: MoRATORIUM. One whose lands are sold upon exe- 
ecution based upon a judgment is not entitled to a moratory 
stay under the provisions of section 20-21,159, Comp. St. Supp. 
1937, in the absence of evidence that the judgment was ob- 
tained on a note or contract secured by real estate. 

APPEAL from the district court for Colfax county: 
FREDERICK L. SPEAR, JUDGE. Affirmed. 


George B. Clark and N. H. Cornell, for appellant. 


Lloyd L. Pospishil, Robert H. Downing and L. F. Otra- 
dovsky, contra. 

Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


CARTER, J: a ne : 
This is an appeal from an order of thedistrict court for 
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Colfax ‘county denying defendant’s application for the va- 
cation of an order of ‘confirmation of a sale of real estate 
and denying his application for a moratory stay. 

It appears from the record that a certain tract of land 
in the village of Clarkson belonging to the defendant was 
sold upon execution and the sale confirmed, the property 
‘having been sold for $670, subject to taxes in the amount 
of $195. The defendant contends in his motion to set aside 
the confirmation that the sale price was inadequate and 
that the court erred in confirming the sale. 

The question as to the adequacy of the sale price was 
tried on affidavits. Plaintiff offered in evidence the affi- 
davits of Adolph Dudek and Julius E. Haase to the effect 
that the property did not exceed $670 in value, exclusive 
of the unpaid taxes against it. The defendant produced the 
affidavits of Kar] Marinec, E. J. Pokarny, Henry C. Nagel, 
John M. Zrust, and J. J. Karnik, who fixed its value at 
$1,500, $2,000, $1,800, $1,450, and $1,500, respectively. 
Upon this conflicting evidence the trial court properly re- 
fused to vacate the order confirming the sale. The evidence 
is sufficient to bring the case within the rule that mere 
inadequacy of price will not preclude a confirmation of a 
judicial sale unless it is so inadequate as to shock the con- 
science of the court or amount to evidence of fraud. 
Srajhans v. Mares, 180 Neb. 924, 267 N. W. 82; Keller v. 
Boehmer, 180 Neb. 768, 266 N. W. 577; Erickson v. Hansen, 
129 Neb. 806, 263 N. W. 1382. Necessarily, if the evidence 
as to adequacy of price is sufficient to sustain a confirmation 
of the sale, it is sufficient to sustain an order denying the 
vacation of the sale upon the same grounds. 

Defendant complains of the refusal of the trial court 
to vacate the confirmation of sale in order to consider an 
application for a moratory stay. While our holding that 
there was no error in refusing to vacate the confirmation 
of sale disposes of this contention, the defendant was not 
entitled to a moratory stay in any event for the reason that 
a sale of lands upon an execution based upon ‘a judgment 
is not within the provisions of the moratory law unless it 
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affirmatively appears that the judgment was obtained on a 
note or contract secured by real estate. Comp: St. Supp. 
1937, sec. 20-21,159. 

The judgment of the trial court is affirmed with leave 
granted to redeem at any time before the issuance of the 
mandate of this court. 

AFFIRMED. 


DEPARTMENT OF BANKING, RECEIVER OF FIRST STATE BANK 
OF BURWELL, APPELLANT, V. CORA MCMULLEN, EXECUTRIX, 
ET AL., APPELLEES. 

278 N. W. 551 


Firep Marcu 25, 19388. No. 30072. 


1. Statutes. A statute may be remedial in one part and penal in 
another. Globe Publishing Co. v. State Bank of Nebraska, 41 
Neb. 175, 59 N. W. 683. 

2. Banks and Banking. That part of section 8-150, Comp. St. 1929, 
which provides that every director of a bank who participates 
in, or knowingly assents to, an excessive loan shall be held 
liable in his personal and individual capacity for a!l damages 
‘which the bank, its shareholders, or any other person shall 
have sustained in consequence of such violation, is remedial in 
character. 

3. Limitation of Actions: BANKS AND BANKING. A cause of ac- 
tion against a director participating in or assenting to an ex- 
cessive loan as provided in section 8-150, Comp. St. 1929, is 
compicte the moment the loan is made, and then is entire. 


4. The statute of limitations begins to run 
against a cause of action thereon as of the date of the making 
of such excessive loan, and is barred after four years in the 
absence of fraud or concea!ment. 

5. Petition examined, and held to show on its face that 


any and all causes of action, if any, asserted by plaintiff were 
barred by the statute of limitations, and the demurrer thereto 
was properly sustained. 
APPEAL from the district court for Garfield county: 
ERNEST G. KROGER, JUDGE. Affirmed. 


Clarence G. Miles, F. C. Radke, Robert H. Downing and 
Glenn EF. Runyan, for appellant. 
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Prince & Prince, Guy Laverty and B. A. Rose, ‘contra. 


Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ., and CHAPPELL, District Judge. 


CHAPPELL, District Judge. 

The department of banking of the state of Nebraska, 
appellant, as receiver and liquidating agent of the First 
State Bank of Burwell, Nebraska, filed a petition in the 
district court for Garfield county, for and in behalf of 
creditors, against all of the directors of the First State 
Bank of Burwell, Nebraska, seeking a judgment for $8,- 
215.88 as damages because of alleged making of excessive 
loans by them in violation of section 8-150, Comp. St. 
1929. It is admitted that, at the time of the filing of the 
petition on March 27, 1936, two years, two months and 
fifteen days after plaintiff took over the bank for liquida- 
tion, two of the directors were unable to be served with 
summons because no one knew their whereabouts; two 
directors were deceased and the representatives of their 
estates were made parties but not served with summons; 
and the two other directors, William L. McMullen, Sr., 
and Harry J. Coffin, were served with process, but before 
this appeal was taken the defendant William L. McMullen, 
Sr., died and the proceeding was revived against the rep- 
resentative of his estate, Cora McMullen, executrix. There- 
fore, the defendants, appellees herein, are Cora McMullen, 
executrix, and Harry J. Coffin. Defendants McMullen and 
Coffin demurred to plaintiff’s petition for the reasons, gen- 
erally, that the petition did not state facts sufficient to 
constitute a cause of action in favor of the plaintiff and 
against the defendants, or either of them, and especially 
because the petition shows on its face that any and all 
claims asserted by plaintiff were barred by the statute of 
limitations. Their demurrer was sustained and, plaintiff 
having elected to stand upon its petition, the action was 
dismissed at plaintiff’s costs. Motion for new trial was 
overruled and appeal taken to this court. 
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The petition alleges in substance the corporate organi- 
zation of the bank, issuance of its charter and general con- 
duct of a banking business from March 1, 1920, until 
January 12, 1934, at which time it became financially em- 
barrassed and involved to such an extent that the depart- 
ment of banking of the state of Nebraska took it over for 
liquidation; that, as liquidating agent and receiver, the 
department of banking proceeded to collect and dispose of 
its property and liquidate the bank, among the assets of 
which was this alleged cause of action; that the paid-up 
capital stock was $50,000 and the surplus $10,000, a total 
of $60,000, 20 per cent. of which was $12,000; that William 
L. McMullen, Sr., and Harry J. Coffin, together with the 
other defendants, continuously constituted the board of 
directors of the bank charged with the management and 
control thereof as required by law; that, while defendants 
were officers and directors, the bank made excessive loans 
of its funds to one F. J. Grunkemeyer, a single individual, 
for his use and benefit. The petition sets out separately 
some 42 loans on separate dates beginning on October 9, 
1928, and continuing down to and including April 11, 1931, 
the total sum thereof being $48,567.19; that each of said 
loans going to make up this aggregate sum was an ex- 
cessive loan, and each loan at the time it was made, added 
to the amount already owing to the bank, increased the 
amount of his loans from the bank to exceed 20 per cent. 
of the paid-up capital stock and surplus of the bank; that 
defendants each and all participated in, knowingly as- 
sented to, andenegligently permitted the making of such 
excessive loans upon which there has been paid and credited 
the sum of $40,351.31, the amount still due and unpaid 
being $8,215.88, by reason of which the bank has been 
damaged in that sum, for which plaintiff prays judgment. 

We have given careful study to the allegations of the 
petition but have been unable to determine from pleaded 
facts that there ever was an excessive loan. The allegation 
that each of the loans going to make up the aggregate sum 
was an excessive loan cannot be true because the greatest 
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single loan was $9,000, and it must have been more than 
$12,000 before the loan could be excessive. The statement 
that each of the loans at the time it was made, when added 
to the amount already owing to the bank, increased the 
amount to exceed the sum of 20 per cent. of the capital 
and, surplus could be true only as to the first two loans, 
one made.on October 9, 1928,.and the other October 16, 
1928, either one or: both of which we must assume were 
paid when due in the absence of pleaded facts as to the 
time of payment. From the statement that there has been 
paid and credited upon such excess loans the sum of $40,- 
351.31, with no date or designation of the time of payment, 
we are unable to come to any other conclusion except that 
the borrower made these payments on the first owing. in- 
debtedness. To make an overloan. out of the last amounts 
borrowed, we must return to December 3, 1929. From 
this pleading we. must assume, in the absence -of pleaded 
facts, that he paid a part of the $40,351.31 at a time after 
excessive loans were made. This court cannot assume facts 
not pleaded to establish such a basis of recovery. In other 
words, this court cannot take the sum of $40,351.31 paid 
upon the loan without knowing the date of payment and, 
by. any procedure, apply it either up or down upon the 
scale of the account and thereby make an excessive loan 
upon any date. 

We find no allegation that any excessive loan caused 
the insolvency of the bank or that any creditor for whom 
this action was brought was a creditor. at the time of 
making any. excessive loan or that they were damaged as 
a consequence thereof. We do not find. any allegation in 
the petition, outside of the general statement that the 
bank has been damaged, which shows that the Grunke- 
meyer loans are not now perfectly good and may still be 
collected. To hold the directors of a bank liable under 
this statute, facts pleaded by plaintiff must show that an 
excessive loan was, in fact, made; that the directors par- 
ticipated in.or knowingly assented thereto, and that the 
person or persons for whom the action is brought were 
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creditors or otherwise interested at the time and sustained 
damages in consequence of such violation. 

We find plaintiff’s petition shows upon its face that 
any and all claims asserted by plaintiff in this action were, 
at the time of the filing of the petition, March 27, 1936, 
barred by the statute of limitations. In the case of Wood 
v. Carpenter, 101 U.S. 185, Justice Swayne said: “Statutes 
of limitation are vital to the welfare of society and are 
favored in the law. They are found and approved in all 
systems of enlightened jurisprudence. They promote re- 
pose by giving security and stability to human affairs. 
An important public policy lies at their foundation. They 
stimulate to activity and punish negligence. While time is 
constantly destroying the evidence of rights, they supply 
its place by a presumption which renders proof unneces- 
sary. Mere delay, extending to the limit prescribed, is itself 
a conclusive bar. The bane and antidote go together.” 
We approved this statement in Branham v. Ayers, 126 Neb. 
688, 254 N. W. 259. 

Counsel for the parties have, at great length and very 
ably, discussed the question of whether section 8-150, 
Comp. St. 1929, is remedial or penal in character, having 
in mind sections 20-206 and 20-208, Comp. St. 1929, which, 
in effect, provide that, if remedial, the action must be 
brought within four years, and, if penal, within one year. 
Section 8-150, Comp. St. 1929, provides, in so far as it 
relates to this case: “No corporation transacting a banking 
business in this state shall directly or indirectly loan to 
any single * * * individual * * * for the use and benefit of 
such * * * individual, more than twenty per cent. of the 
paid-up capital and surplus of such bank. * * * Any 
officer or employee of any corporation transacting a bank- 
ing business under the laws of this state who shall violate 
or knowingly permit a violation of the provisions of this 
section, upon conviction thereof shall be punished by a 
fine not exceeding five hundred dollars. * * * If the di- 
rectors of any state bank shall knowingly violate, or 
knowingly permit any of the officers, agents or servants 


VoL. 184] JANUARY TERM, 1938 343 
Department of Banking v. McMullen 


of the bank to violate any of the provisions of this section, 
all rights, privileges and franchises of the bank shall be 
thereby forfeited. * * * In case of such violation, every 
director who participated in, or knowingly assented to the 
same, Shall be held liable in his personal and individual 
capacity for all damages which the bank, its shareholders, 
or any other person shall have sustained in consequence of 
such violation.” (Italics ours.) 

The petition discloses upon its face ‘that more than four 
years elapsed from the time the last loan of any kind was 
ever made to Grunkemeyer by the bank, and that more 
than two years elapsed from the time the bank was taken 
over by the department before this action was brought. 
It is conceded by the parties that, if the statute is penal 
in character, it is barred by the statute of limitations. 
Plaintiff concedes that more than four years have elapsed 
since any excessive loan was made, but contends, however, 
that the statute is remedial and the statute of limitations 
cannot apply for the reasons, first, that the cause of action 
did not accrue until damages were suffered as far as the 
creditors are concerned on whose behalf this action was 
brought; second, that the directors were in full possession 
and control of the bank at all times and are estopped in 
equity to claim the benefit of the statute of limitations; 
and, third, that the directors were trustees of an express 
trust and cannot claim the benefit of the statute of limi- 
tations. 

We conclude that ie statute is penal in part and 
remedial in part. In so far as the forfeiture of the bank’s 
charter and the imposition of a fine for a violation of the 
statute are concerned, it is penal. See Bank of College 
View v. Nelson, 106 Neb. 129, 1838 N. W. 100. As to that 
part of the statute in controversy, it is remedial. We said 
‘in Globe Publishing Co. v. State Bank of Nebraska, 41 Neb. 
175, 59 N. W. 683: “A penal statute is an act by which a 
forfeiture is imposed for transgressing the provisions of 
the act. It may also be remedial in one part and penal in 
another.” There is an abundance of other authority for 
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this proposition which we deem it unnecessary to’ cite. 
In Kleckner v. Turk, 45 Neb. 176, 68 N. W. 469, and 
Bourne v. Baer, 107 Neb. 255, 185 N. W. 408, we said that 
a statute was penal because it imposed a liability, “the 
extent of which is not measured or limited by the damage 
caused by the act or omission.” (Italics ours.) That part 
of the statute in controversy which provides a liability for 
all damages which the bank, its shareholders or any other 
person shall have sustained in consequence of the violation 
is, by analogy, remedial. ; 

The cause of action, however, accrued when the loan 
was made. In Corsicana Nat. Bank v. Johnson, 251 U. S. 
68, 87, 40 Sup. Ct. Rep. 82, the supreme court of the 
United States said: “The cause of action against a director 
knowingly participating in or assenting to such excessive 
loan would be complete at that moment, and entire.” 
Plaintiff concedes in its brief that the cause of action ac- 
crued in favor of the bank when the loans were made. We 
can give no merit to the contention that creditors for 
whom this action was brought stand in any different 
position than the bank so far as determining when the 
cause of action accrues. There is no allegation in the 
petition that any excessive loans made the bank insolvent 
or that any creditor was such at the time of making any 
excessive loan, or that they were damaged thereby. We 
said in Bourne v. Baer, supra: ‘The petition in the case at 
bar does not allege any facts tending to show that any 
creditors of the corporation were induced to extend credit 
to it or damaged by the failure of the corporation to pub- 
lish ‘notice of its indebtedness. The liability upon which 
appellant herein bases his cause of action comes, there- 
fore, within definition of a penalty set forth in Kleckner 
v. Turk, supra.” See, also, Graham v. Railroad Co., 102 U. 
S. 148; Crowley v. Brower, 201 Ia. 257, 207 N. W. 230; 
Sheppard v. Thomas, 24 Kan. 780. 

If the statute provided a director’s liability for the 
amount of the excessive loan, or the balance due thereon, 
instead’ of all damages ‘actually suffered, plaintiff’s con- 
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tention might have merit, except that the statute would 
then be penal in character. The recovery under this statute 
is not limited to the amount of the excess loan or the 
balance still due thereon. There is no limitation except all 
damages actually suffered by the unlawful act. The statute 
gives to any person damaged—this includes a creditor—a 
right to a cause of action, and any such person, if damaged, 
had an immediate right to begin suit. The accrual of a 
cause of action means the right to maintain and institute a 
suit, and whenever one person may sue another, a cause 
of action has accrued and the statute begins to run, but 
not until that time. So whether at law or in equity, the 
cause of action arises when, and only when, the aggrieved 
party has a right to apply to the proper tribunal for relief. 
When the cause of action accrues is a judicial question, 
and to determine it in any particular case is to settle a 
general rule of law for a class of cases which .must be 
founded upon reason and justice. See 37 C. J. 810. We 
concede that there must be a wrong and damages as a 
consequence thereof, but the law cannot concede that no 
cause of action would arise until the damages could be 
exactly determined. The amount of damages recoverable 
may depend upon the damages incurred, but that does not 
’ toll the statute to await the accumulation thereof. In 37 
C. J. 815, we find the statement: ‘‘Under the rule that an 
action for a breach of contract may be begun before sub- 
stantial damage has been sustained, a right of action ac- 
crues and.the statute begins to run at the time the con- 
tract is broken, not at the time when actual damage re- 
sults or is ascertained; nor does the subsequent accrual 
of additional damages resulting from the same breach 
afford a new cause of action so as to create a new period 
of limitation. Where the action is based on the breach of 
an implied undertaking to use care and skill in the per- 
formance of services, the form of the action, whether case 
or assumpsit, does not vary the foregoing rule.” 

“The running of the statute is not delayed until plain- 
tiff can get sufficient evidence to maintain his action.” 
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37 C. J. 809. See Aachen & Munich Fire Ins. Co. v. Morton, 
156 Fed. 654, 15 L. R. A. n. s. 156, and note. Whether this 
liability attempted to be enforced be ex delicto or ex con- 
tractu in its nature, the same rule of law governs. 

Plaintiff concedes that the cause of action accrued in 
favor of the bank when the loans were made, but con- 
tends that the bank in this case, being in complete control 
of the directors, was powerless to act. Thus, plaintiff 
attempts to impose equitable estoppel in bar of the plea 
of the statute of limitations. No facts are pleaded in 
plaintiff’s petition showing an equitable estoppel except 
that the directors acted continuously throughout the period 
of the loaning. No inducement, fraud or concealment is 
charged to the directors, and no want of knowledge or 
notice thereof is alleged on the part of this plaintiff or any 
creditor. We said in Furstenberg v. Omaha & C. B. Street 
R. Co., 182 Neb. 562, 272 N. W. 756: “Estoppel must be 
reciprocal and mutual. * * * See 21 C. J. 1107 and 1139. 
Estoppel does not itself give a cause of action, its purpose 
being to preserve rights already acquired and. not to create 
new ones. State v. Missouri Utilities Co., 331 Mo. 337, 53 
S. W. (2d) 394.” (Italics ours.) 

The case of Mobley v. Faircloth, 174 Ga. 808, 164 S. E. 
195, 88 A. L. R. 1201, is patently in point. In that case © 
the court said: “Where directors of a bank of this state 
make excessive loans in violation of the provisions of 
section 13 of article 19 of the banking act, * * * as a re- 
sult of which the bank sustained loss and was rendered 
insolvent, and where the superintendent of banks of this 
state, after having taken possession of the particular bank 
as an insolvent institution, brought a suit against such 
directors to recover damages solely for their breach of 
duty in making such excessive loans, the suit was subject 
to demurrer upon the ground that it appeared that the 
cause of action was barred by the statute of limitations, 
where the allegations of the petition affirmatively disclosed 
that the loans were made more than four years before the 
suit was filed, but that the failure of the bank and its sur- 
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render to the superintendent of banks occurred less than 
four years before the commencement of the action, and 
that the directors served in that capacity and were in con- 
trol of the bank continuously from the time of the making 
of such loans until the failure of the bank and its seizure 
by the superintendent of banks for the purpose of liqui- 
dation. * * * Under the facts stated above, the period of 
limitation is to be calculated from the date of the making 
of such excessive loan. The statute is not tolled or sus- 
pended because of the fact that the directors making such 
loan remain continuously in control of the bank’s affairs 
until liquidation. * * * Under the banking law of this 
state, the affairs of all state banks must be rigidly ex- 
amined by representatives appointed by the state superin- 
tendent of banks, and holding office especially for that 
purpose. The general assembly adopted this method of 
bringing irregularities and violations of the law to the 
notice of the interested parties and to the department of 
banking. It is likewise the duty of the superintendent of. 
banks, on receiving notice of such matters, to require an 
immediate rectification, adopting such means as are deemed 
appropriate in each particular instance. The general as- 
sembly deemed this sufficient and appropriate protection 
to all persons interested in or dealing with banks char- 
tered: by this state.” See, also, Council v. Brown, 151 Ga. 
564, 107 S. E. 867. If plaintiff’s theory is correct as to the 
time when excessive loans were made, there still remained 
one year, two months and twenty-nine days after the 
bank was taken over by plaintiff for liquidation before 
the statute of limitations would be a bar to this action. 
However, plaintiff waited two years, two months and 
fifteen days thereafter before this action was brought, at 
which time it was barred by the statute of limitations. 
This same statute under which plaintiff seeks recovery 
for creditors directed it to have full knowledge of any 
overloan at once and to give notice to interested parties. 
This statute gave plaintiff effective instruments of dis- 
covery, and directed plaintiff to forthwith take such steps 
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as were necessary to forfeit the bank’s charter, prosecute 
the guilty and compensate the innocent who suffered dam- 
ages. Surfeited with this dereliction, the court cannot 
supply a remedy. The natural arm of the law was never 
powerless to act and this court cannot now furnish an 
artificial substitute. Full justice, however, demands that we 
exonerate the present serving department of banking from 
this dereliction of duty. 

The Nebraska cases cited by plaintiff in support of its 
contention that directors of a bank are trustees of an 
express trust are not in point here. We said‘in Mayberry 
v. Willoughby, 5 Neb. 368: “If the creditor, by’ his own 
fault and laches, permits the statute so to attach, what- 
ever may be the nature or character of his claim, he can- 
not complain of the operation of the law, since it is by his 
own negligence that it can be brought to bear against 
him.” Courts generally concede a fiduciary relationship; 
that is, that directors of a corporation hold the property 
thereof for the benefit of creditors, but only under a trust 
which is implied or constructive in nature and not such 
as to bar the statute of limitations. See Baxter v. Moses, 
77 Me. 465, 1 Atl. 350, 52 Am. Rep. 783; Boyd v. Mutual 
Fire Ass’n, 116 Wis. 155, 94 N. W. 171; Wallace v. Lincoln 
Savings Bank, 89 Tenn. 630, 24 Am. St. Rep. 625; Hollins 
v. Brierfield Coal & Iron Co., 150 U. S. 371. The case of 
Hayden v. Thompson, 71 Fed. 60, was a case arising under 
the statutes of the state of Nebraska. The court had under 
consideration in that case the question of whether or not 
there was an express trust between a bank and a de 
positor or creditor of the bank under the statutes of Ne- 
braska, and whether or not the statute of limitations runs 
as against recovery of payment of an unauthorized divi- 
dend by the bank. Therein Judge Sanborn said: “Express 
trusts are not within the statute of limitations because the 
possession of the trustee is presumed to be the possession 
of the cestui que trust. * * * But lapse of time is as com- 
plete a bar to a constructive or implied trust in equity as 
at law, unless there has been a fraudulent ‘concealment 
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of the cause of action. ” See, also, 17 R. C. L. 794, sec. 162; 
37 C. J. 909. 

The general rule seems to be that the statute of limita- 
tions is ordinarily available as a defense unless the ana 
' is one which will stand the triple test, to wit: First, 
must be a direct or express trust; second, it must be ee a 
‘kind belonging ex¢lusively to the jurisdiction of a court 
‘of equity; and, third, the question must arise between the 
trustee and the cestwi que trust. This is not an action cog- 
‘nizable exclusively in equity by a-cestut que trust against 
a resisting trustee. In Bodie v. Robertson, 113 Neb. 408, 
‘203 N. W. 590, this court said: “So far as the appellants 
are concerned, this if not an action to enforce a trust 
against a resisting trustee. If it were, many of the au- 
thorities they cite would be in point.” This is not an 
action to preserve assets or martial the same for creditors 
or to restore or account for trust assets as such. This is 
an action for creditors upon a liability created by statute 
remedial in character to recover damages which must be 
actually suffered by some person or persons as a conse- 
quence of a violation of the statute. It is a law action 
now barred by section 20-206, Comp. St. 1929, which pro- 
vides that an action upon a liability created by statute 
‘must -be brought within four years. 

The judgment of the trial court sustaining defendants’ 
demurrer and dismissing plaintiff’s penton at plaintiff’s 


‘costs was right, and it is hereby 
AFFIRMED. 


FRANCES KULHANEK, APPELLEE, V. JAMES KULHANEK, JR., 
APPELLANT, 
278 N. W. 563 


FILED MARCH 25, 1938. No.. 30162. . 


1. Appeal: CONTINUANCE. Motion for continuance is addressed 
‘to the sound discretion of the trial judge and unless abused 
“will not be disturbed. 
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New TRIAL. The question of the mental capacity 
of defendant raised for the first time in second motion for a new 
trial, filed after term in which judgment was rendered, and 
some 80 days after first motion for new trial, is too late and 
will not be considered. 


APPEAL from the district court for Douglas county: 
WILLIAM A. DAY, JUDGE. Affirmed on condition. 


James E. Bednar and Leigh & Krajicek, for appellant. 
Rudolph Tesar, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ., and FALLOON, Distriet Judge. 


FALLOON, District Judge. 

Frances Kulhanek brought this action, consisting of two 
causes, for damages against her stepson, James Kulhanek, 
Jr. The defendant was not present but was represented by 
counsel at the trial. The jury on January 20, 1937, awarded 
the plaintiff $1,000 for assault and battery and $2,000 for 
alienation of her husband’s affections. Motion for new 
trial was filed January 22, 19387, and overruled February 
6, 1987. Subsequently to this overruling of the motion, 
guardianship proceedings were instituted in the county 
court, guardian appointed, and the said guardian filed a 
second motion for new trial on April 14, 1987, which was 
after the term the verdict was rendered, which second 
motion was likewise overruled by the trial court. 

The plaintiff in this case, a woman 86 years of age, and 
her divorced husband, Vaclav Kulhanek were married in 
Czechoslovakia some 46 years ago. There was no issue 
resulting from this marriage, though by a previous mar- 
riage, the plaintiff had five girls and the divorced husband 
had two sons, both of whom made their home with this 
couple. One son died and the other, being the appellant, 
never married and at all times lived with the plaintiff and 
his father until the divorce proceedings. The appellant is 
about 46 years of age and his father about 75 years old. 
The record indicates that the plaintiff and her children, 
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who appeared as witnesses, have never acquired a very 
good command of the English language. 

The case was set for trial for January 11, 1937, con- 
tinued till the next day, then continued until the 13th, at 
which time the court on its own motion continued the case 
to January. 18. Motion for further continuance was filed 
by attorneys for defendant, and the court, after taking 
oral testimony and receiving affidavits, overruled request 
for continuance and proceeded to trial, which trial lasted 
two days, and on the third the jury returned its verdict. 

The testimony of one of the defense attorneys was to 
the effect that smoke was coming out of defendant’s house 
on either the 14th or 15th, that he knocked and was con- 
vinced that either the father or defendant, or both, were 
in the house, though he could not get them to answer. 
It was further stated that the defendant knew two weeks 
before January 1 that the case would be reached for trial 
soon. A neighbor, Ernest Stern, testified that he saw a 
light in the Kulhanek home on January 17. The deputy 
sheriff who served the subpcenas for the defendant and 
his father on January 11 stated he was there three times, 
the first time he left subpoenas stuck in the door, the 
second time subpcenas were still there, and the third time 
they were moved, and, also, that the next day in the evening 
he saw a light in the house, and when he rapped the light 
went out. The defense attorneys in their motion for con- 
tinuance stated that they were unable to find their client, 
though they had diligently tried to do so, though no sug- 
gestions were made as to this evidence, and, of course, 
under the trial court’s ruling, the trial began and was con- 
cluded without the presence of the defendant. 

The first proposition to be determined is whether the 
trial court abused its discretion in overruling the motion 
for continuance. There is nothing in the record but what 
discloses that the defendant absented himself voluntarily or 
through his own negligence. Courts cannot permit parties 
to thus disregard the prompt administration of trials. To 
hold otherwise would let any litigant determine for himself 
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when he wishes to have his case tried. The defendant 
knew his case was to be tried at this term of court, every 
effort was made to reach him, the record discloses that 
some one was at his home when these efforts were made, 
and he cannot complain of his own neglect. Parties have 
a right to be present when their cases are tried, but this 
right may be waived, and it should be so held when the 
absence is voluntary and due to his own negligence. The 
record discloses that the court below exercised its sound 
discretion in overruling motion for continuance, and its 
ruling should not be disturbed. Any other ruling would 
allow trial of cases to depend on the convenience of liti- 
gants. The defendant was ably represented by counsel,. 
testimony was taken in his behalf, and the record does not: 
disclose otuer than a fair trial was accorded the defendant.. 

The verdict in this case was returned on January 20, 
1937, and two days later motion for new trial was filed. 
and later overruled. Subsequently, by different counsel,. 
a second motion for new trial was filed on April 14, 19387, 
in which the mental condition of defendant was raised for 
the first time. There is no showing that the defendant: 
was not in control of his faculties either before or at the 
time of the trial and this second motion under the recerd. 
is clearly out of.time. It is nearly three months late and’ 
at a different term. See Heeter v. Nisi, ante, p. 209, 278: 
N. W. 271. A motion for a new trial must be filed within 
three days after the decision is rendered and at the term. 
except for newly discovered evidence and, if not, should be: 
disregarded. 

The defendant contends that the evidence will not sus-. 
tain the findings of the jury as to either cause of action. 
The testimony offered has therefore been carefully checked. 
The plaintiff testified that she was 86 years old, that the 
defendant beat her so her mouth was bashed and bled, that: 
she was in bed as result of her injuries for about two 
weeks or more. The daughters corroborated her testimony,,. 
and also did her granddaughters, A neighbor corroborated. 
the influence of the defendant in seeking to get rid of the 
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plaintiff, and this gradual lessening of the affections of 
her husband was also shown.by the testimony of one of 
the granddaughters. Two neighbors who testified for the 
defense never noticed anything wrong nor did they notice 
any bruises or difference in the condition of the plaintiff’s 
health. | _ 

While the testimony, because some of the witnesses did 
not speak well the English language, is rather hard to 
follow, still there was enough testimony to go to the jury 
and they could, if they believed the testimony offered by 
the plaintiff, find for her. The testimony shows that the 
plaintiff was beaten by the defendant, as a result of which 
she spent a short time in bed with some pain. Throughout 
the record it appears that this stepson whom plaintiff 
reared from babyhood was making every effort to get his 
father to abandon the plaintiff, and while the testimony 
is somewhat unsatisfactory it is sufficient to sustain a 
finding by the jury for the plaintiff. 

The most serious question that this court has to pass 
upon, however, is the amount of the award. Reviewing 
courts are very reluctant to reduce a recovery when the 
jury who have seen the witnesses and heard the evidence 
give their decision. But when the appellate court believes 
the verdict excessive, then it should take such steps that 
substantial justice is done both litigants. 

The plaintiff, a woman 8&6 years of age, had an expectancy 
of less than four years. No physician attended her at the 
time of the assault, and the only physician called, according 
to stipulation entered in the record, attended her a year 
previously for some other ailment. The testimony indi-_ 
cates that the injuries were not permanent or extremely 
serious. 

Justice will be more fully served by reducing the judg- 
ment from $3,000 to $1,800. The order will therefore be 
that, if within 20 days from the filing of this opinion, the 
plaintiff file in this court a remittitur of $1,200, the judg- 
ment so reduced will be affirmed; otherwise, the case will 
stand reversed and a new trial directed. 

AFFIRMED ON CONDITION. 
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CAMILLA BELL SHELBY ET AL., APPELLANTS, V. PLATTE 
VALLEY PUBLIC POWER AND IRRIGATION DISTRICT, APPELLEE. 
278 N. W. 568 


FILED MarRcH 25, 1938. No. 30007. 


1. Estoppel. In order to create an estoppel in pais, the party 
pleading it must have been misled to his injury; that is, he 
must have suffered a loss of a substantial character or been 
induced to alter his position for the worse in some material 
respect. 

2. Record examined and ratification pleaded found not sustained 
by proof. 

3. Equity will not aid one whose conduct connected with the con- 
troversy has been unconscientious or unfair. 


APPEAL from the district court for Lincoln county: 
J. LEONARD TEWELL, JUDGE. Reversed, with directions. 


Halligan, Beatty & Halligan and Lowell C. Davis, for ap- 
pellants. 


E. H. Evans and Beeler, Crosby & Baskins, contra. 


Heard before ROSE, EBERLY, DAY and CARTER, JJ., and 
HASTINGS and RINE, District Judges. 


RINE, District Judge. 

The appellants, Camilla Bell Shelby and A. M. Shelby, 
brought a suit in the district court for Lincoln county, 
Nebraska, against the appellee, Platte Valley Public Power 
and Irrigation District, which will be hereinafter referred 
to as the District. The District at all times involved in this 
suit was and is now a corporation duly organized as a 
_public power and irrigation district. It was organized 
under the laws of this state for the purpose of diverting 
water from the North Platte river, conveying this water 
by canals to reservoirs located in Lincoln county, Ne- 
braska, then conveying it to and through a powerhouse 
located south of North Platte, Nebraska, for the operation 
of this powerhouse for generating electrical energy for 
sale, and for the sale of the water so diverted and stored, 
to water users elsewhere. The District was and is clothed 
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with the power of eminent domain to acquire land neces- 
sary for the improvement for which it was organized. 

At all times involved in this suit prior to March 26, 
1985, the Shelbys were the owners as tenants in common 
of a tract of land lying immediately north of the property 
upon which the powerhouse of the District is located. This 
tract of land which was owned by the Shelbys is three- 
quarters of a mile in width from east to west and one mile 
in length from north to south. The Shelbys still claim to 
be the owners of this land. Diagonally across this Shelby 
land a large canal was constructed by the District. This 
canal is referred to in the record as'a tailrace and we will 
so refer to it herein. The District entered upon the Shelby 
land and commenced the construction of this tailrace on 
March 26, 1935. This tailrace was a necessary part of the 
improvement for which the District was organized, and it 
was necessary in making this improvement to cross this 
land, although it was not essential to the improvement that 
it should be located at the exact place where it was con- 
structed. 

The Shelbys in their amended petition allege that at 
the time the District went upon their land and constructed 
this tailrace it had neither purchased nor condemned the 
land over which the tailrace was constructed, and has not 
done so since that time; that in constructing this tailrace 
the District committed an unlawful trespass to their great 
damage; that the District possesses the power of eminent 
domain, under which this land can be acquired by the 
District for the construction and use of this tailrace; that 
by reason of an arrangement with the United States gov- 
ernment, which has been financing this improvement, the 
property of the District, including its future income, has 
been encumbered to such an extent that there are no 
available assets of the District out of which a judgment 
could be satisfied should one be obtained by them against 
the District; that unless the District is restrained from 
entering upon their property the District will go thereon 
and cause irreparable damage thereto and refuse to pay 
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them the damages caused thereby; that they have no ade- 
quate remedy except injunction, for which reason they 
are entitled to an injunction enjoining defendants from 
going upon their said property until the District has either 
purchased the land in question or has condemned it for the 
District's use under the laws of the state of Nebraska. 
In their amended petition the Shelbys pray for an injunc- 
tion against the District enjoining it from entering upon 
any part of their land until the District shall have pur- 
chased or condemned the land used by the District for its 
tailrace. 

The District filed an amended answer, wherein it alleges 
that it went upon the Shelby land and has completed the 
tailrace by virtue of a contract with the Shelbys whereby 
it was authorized to enter upon this land and construct 
this tailrace for the agreed sum of $7,400 to be paid by 
the District to the Shelbys; that the District has offered 
to pay the Shelbys said agreed sum of $7,400, which sum 
they have refused to accept; that the Shelbys had full 
knowledge of the fact that the District had entered upon 
their land and was constructing the tailrace thereon for 
some time prior to the institution of this suit, and with 
such knowledge they made and executed a deed of con- 
veyance to the District of the right of way in question, 
sent the same by mail to their authorized agent at North 
Platte, Nebraska, with instructions to deliver the same 
to the District, and thereby ratified and affirmed the con- 
tract and the authority of the District to go upon their 
land and construct a tailrace across the same; that the 
District has expended large sums of money in the con- 
struction of said tailrace, and that the Shelbys by such 
acts of ratification and acquiescence are estopped from 
changing their position to the great detriment and injury 
of the District, and are estopped from asserting that they 
had not consented to the District going upon their land 
and constructing the tailrace across the same, and are 
estopped from denying that Coufal & Shaw, who in their 
name executed the contract in question, had no authority 
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to enter into said contract for and in their behalf, and 
are thereby estopped from asking that an injunction issue 
restraining the District from remaining upon said land 
and using said tailrace it has constructed over the same, 
which, if issued, would be a great injury to the District; 
that the District has a right to go upon the premises in 
question to construct its works and carry on its work, and 
any interference by the Shelbys by whatever means or by 
an injunction issued in this suit would prevent the District 
from using this tailrace as an outlet for its waters and 
would prevent the District from using all of its constructed 
works for the purpose of manufacturing, selling and dis- 
posing of electric power and to irrigate lands situated be- 
low the outlet of the tailrace, and would work irreparable 
injury to the District and the persons with whom the 
District has entered into contracts to furnish water and 
power. The District denies the allegation of the Shelbys 
that it has no assets available to satisfy a judgment that 
might be secured against it, and alleges that ample funds 
will be available to pay any judgment that the Shelbys 
may secure in the matter. The District further alleges that 
it at no time wilfully or maliciously trespassed upon the 
Shelby land or continued to trespass thereon, but at all 
times depended in good faith upon the provisions of said 
contract in entering upon and constructing said tailrace, 
and that at all times it has been ready, willing and able 
to pay said sum of $7,400, agreed upon to the Shelbys, 
and has tendered to them said sum of money as a con- 
sideration for entering upon their land and constructing 
said tailrace, and is still ready, willing and able to pay said 
sum so fixed as a consideration for entering upon their 
land and constructing said tailrace, and has deposited with 
the trial court by placing in the hands of its clerk the sum 
of $7,400 for the use and benefit of the Shelbys, and offers 
same to the Shelbys in payment of the contract price. In its 
amended answer the District prays that relief asked for 
by the Shelbys in:their amended petition be denied and 
that their amended ‘petition be dismissed. - 
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The District filed a separate cross-petition asking for 
affirmative relief against the Shelbys, wherein it alleges 
and states that on February 27, 1935, the Shelbys, being 
then the joint owners of the land in controversy, which 
land is described by metes and bounds, on that date sold 
said land to the District to use the same for the construc- 
tion of this tailrace, and that the Shelbys and the District 
entered into an agreement in writing in relation thereto, a 
copy of which is set out in the cross-petition. This alleged 
agreement is a contract between the Shelbys on the one 
part and the District on the other, in which it is stated 
that, in consideration of the payment of $7,400 by the 
District to the Shelbys and the conditions contained in the 
agreement to be kept and performed by the District, the 
Shelbys agree to sell and convey to the District by war- 
ranty deed the land therein described. This agreement 
bears date of. February 27, 1935. It purports to be exe- 
cuted on behalf of the District by “W. E. Frank, its duly 
authorized agent,” and on behalf of the Shelbys by “Coufal 
& Shaw, their attys.” It is further alleged and stated by 
the District in said cross-petition that shortly after March 
7, 1935, and at various times since, the District tendered 
to the Shelbys said sum: of $7,400 and requested them to 
convey to the District the premises described in the agree- 
ment, and that they made and executed such a conveyance 
as provided for in said agreement and transmitted the 
same by mail to their agent at North Platte, Nebraska, 
with instructions to deliver the same to the District and 
receive the sum of $7,400 for and on their behalf, but 
that said agent refused to comply with these instructions 
and failed to deliver said deed of conveyance and did not 
take the payment provided for in said contract, and since 
that time the Shelbys have refused and still refuse to 
deliver such conveyance; that the District has deposited 
with the court the sum of $7,400 for the use and benefit 
of the Shelbys, and that it now offers said sum to the 
Shelbys in payment of the contract price; that the District 
has duly performed all conditions of this agreement on its 
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part to be performed, and stands ready, willing and able 
to pay said sum of money to the Shelbys whenever they 
comply with their part of the agreement; that the Shelbys 
through and by their duly authorized agents had full 
knowledge of the fact that the District had entered upon 
their land and was engaged in constructing its works over 
and across the same, and with such knowledge made and 
executed a good and sufficient deed of conveyance to the 
District of the right of way over and across said land, 
and sent the same by mail to their duly authorized agent 
with instructions to deliver the same to the District, and 
thereby ratified: and affirmed said agreement and the au- 
thority of the District to go upon said land and construct 
its works over and across the same and expend large sums 
of money for said works, and that.the Shelbys by such 
acts of ratification and acquiescence are now estopped from 
changing their position to the great detriment and injury 
of the District, and estopped from asserting that they have 
not consented to the District going upon said land and 
constructing said works over and across the same, and are 
estopped from asserting that Coufal & Shaw had no au- 
thority, as their agents, to enter into said agreement, and 
are estopped by their ratification of the execution of said 
contract from asking that injunction issue restraining 
the District from remaining upon the land and using the 
tailrace it has constructed over and across the same, which 
injunction, if granted, would be of great and irreparable 
injury to the District. The District in its cross-petition 
prays that the Shelbys be required to receive said sum 
of $7,400 so tendered and either deliver the conveyance 
already executed by them or make, execute and deliver 
to the District another deed of said premises, and for such 
other and further relief as justice and equity may require. 

The Shelbys in a single pleading filed a reply to the 
District’s answer, and an answer to the District’s cross- 
petition. In this pleading they deny that they ever en- 
tered into a contract of sale for any part of their land, 
and allege and say that Coufal & Shaw were attorneys 
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employed by them for the purpose of investigating and 
reporting to them the nature and extent of the property 
desired by the District; that M. A. Shaw of that firm had 
no authority, express or implied, to enter into any contract 
with the District for the sale of any of their land; that 
the agreement set forth in the District’s cross-petition 
was signed by Coufal & Shaw without authority from 
them, and that said contracts were forwarded to them and 
that they forthwith repudiated the action of said Coufal & 
Shaw and refused to execute said contracts or affirm the 
same, and have at all times since disapproved the action 
of said attorneys and have never ratified said action. They 
further allege that the provisions of said agreement pur- 
porting to be signed by said attorneys were unknown to 
them, and such provisions were never. ratified by them 
and have at all times been repudiated by them, and that 
the action of said firm of attorneys in signing said con- 
tract has at all times been repudiated by them, and that 
said agreement executed by Coufal & Shaw was void and 
unenforceable by virtue of the statute of frauds of the 
state of Nebraska. In this pleading the Shelbys pray for 
an injunction against the District and for damages as 
prayed for in the amended petition, and for further 
equitable relief. 

The trial court denied the injunction prayed for, set 
aside and vacated a temporary injunction granted to the 
Shelbys on June 29, 1935, but which had never been in 
effect because the requisite bond had never been furnished, 
dismissed plaintiff’s petition, and on the District’s cross- 
petition decreed specific performance of the contract of 
purchase entered into between the Shelbys through Coufal 
& Shaw and the District. From that decree this is an 
appeal. The Shelbys also appeal from the order of the 
trial court overruling their motion for a new trial. 

The facts and circumstances out of which this suit 
arose, so far as important here, are as follows: 

Early in January, 1935, the improvement being made by 
the District had about reached the tailrace below the 
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powerhouse and it became necessary for the District to 
acquire a right of way across the Shelby land to construct 
this tailrace. 

For many years prior to this time O. H. Thoelecke of 
North Platte, Nebraska, had represented the Shelbys in 
managing and renting their land; the Shelbys being resi- 
dents of California. About this time the District employed 
Mr. Thoelecke as one of its land appraisers. Upon being 
so employed Mr. Thoelecke and the Shelbys professedly 
selected an employee of Mr. Thoelecke, one L. E. Mehl- 
mann, to act as the Shelbys’ agent at North Platte, Ne 
braska; however, the record shows that, while this was 
apparently the situation, the fact was that all of the 
correspondence in reference to this matter between the 
Shelbys and their represntatives in North Platte was 
placed in a drawer in Mr. Thoelecke’s office, to which he 
had access, that part of this correspondence was personally 
conducted by Mr. Thoelecke, that he was in touch with the 
Shelbys during all of the time that he was an appraiser 
for the District, that while he was an appraiser for the 
District he disclosed to the Shelbys confidential information 
which he acquired as such appraiser relative to the tentative 
appraisement the District had made of the Shelby land 
sought to be acquired for the tailrace, of which information 
the Shelbys availed themselves, and that after he was 
dismissed by the District he again took full charge of the 
Shelby interests at North Platte. 

About the time that the District determined to take 
action to secure this right of way over the Shelby land, 
Mr. Thoelecke and Mr. Mehlmann took up that matter by 
correspondence with the Shelbys, and thereafter numerous 
letters, telegrams and telephone conversations passed be- 
tween them and the Shelbys about the. sale of land for 
this right of way to the District and as to other matters 
incident to the construction of the tail race. This, as well 
as correspondence dealing with this matter had by the 
Shelbys with their representatives located elsewhere in 
Nebraska, was carried on from California on behalf of the 
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Shelbys either by Mr. Shelby, Mrs. Shelby, or by Jesse 
Bell, a brother of Mrs. Shelby, with full knowledge had by 
all three of these parties of what was being done by each 
one. 

At this time the Shelbys decided to employ attorneys 
who were not located at North Platte, and about the 
middle of January, 1935, they employed the law firm of 
Coufal & Shaw of David City, Nebraska, to negotiate with 
the District relative to the District acquiring the right of 
way over their land. Shortly after this employment the 
firm sent Mr. Shaw of the firm to North Platte to investi- 
gate the situation. Mr. Shaw made a thorough investiga- 
tion and by letter of date January 29, 1935, reported fully 
upon what he had found. In this letter he gave the exact 
description of the land proposed to be taken; this is the 
land which is the subject of this controversy. From this 
time on the Shelbys were aware of the exact land the 
District was seeking to secure for this tailrace. This firm 
of attorneys for a considerable period of time negotiated 
with the officers of the District about this matter. In these 
negotiations numerous questions were raised and con- 
sidered, including what amount of money the Shelbys 
should be paid for land taken or damaged in the construc- 
tion of this tailrace, the way the land should be left when 
the improvement had been completed, the question of fenc- 
ing this land after the improvement had been made, siphon- 
ing the slough under the tailrace which ran across the 
Shelby land, and as to whether or not a bridge should be 
constructed by the District over the tailrace. The result of 
these negotiations and the position taken by the District 
were reported by these attorneys to the Shelbys from 
time to time as they occurred. 

About February 16, 1935, the Shelbys were advised by 
their attorneys that it was extremely important to the 
District that it should have possession of this land at an 
early date, and that unless a settlement was made at once 
the District would proceed to condemn this land. The need 
for immediate possession arose because of the fact that 
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it was necessary to dig at least a part of the tailrace to 
dispose of the water that had accumulated above the tail- 
race before the District could proceed with the construction 
of the improvement. 

Prior to this time, on January 24, 1935, the District 
had entered into a contract with its contractor to construct 
this tailrace under plans and specifications which had there- 
tofore been adopted by the District. This contract con- 
tained a time limit within which the contract was to be 
completed and subjected the contractor to penalties for 
failure to complete the contract within the time specified. 
This was a further reason why the District wanted early 
possession of the land. 

On February 23, 1935, Coufal & Shaw wired the Shelbys 
that the District would settle for $7,200, conditions same. 
What those conditions were are set out in the letter of 
confirmation written by the attorneys to the Shelbys as 
follows: “The contracts are conditioned they will furnish 
and maintain the fence, and they will not interfere with 
the natural flow of Fremont slough but will take care of 
the same by syphon.” 

On February 24, 1935, the Shelbys sent a telegram to 
their attorneys authorizing them to settle upon the basis 
indicated. This telegram is as follows: “Will accept 
seventy-two hundred if absolutely necessary but get your 
fee above this amount if possible.’”’ This telegram was. 
signed by Mr. Bell, but it was directed to be sent by Mrs. 
Shelby and the action taken was known to Mr. Shelby. 
Upon receiving this authority to settle, these attorneys, on 
February 25, 1935, by telegram, advised the District that 
they could close this matter for $7,200 plus their attorney 
fees. A few days later Mr. Frank, who was the officer of 
the District having charge of securing the right of way for 
the District, called up Mr. Shaw by telephone, and after 
negotiating about the matter, Mr. Frank on behalf of the 
District and Mr. Shaw on behalf of the Shelbys arrived 
at the agreement embodied in the contract of sale. Where- 
upon the attorneys for the Shelbys prepared duplicate 
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copies of this contract of sale, executed the same on behalf 
of the Shelbys, and forwarded them to the District on 
February 28, 1985. On the same day these attorneys wrote 
a letter to the Shelbys advising them that they had entered 
into a contract with the District for $7,400, in line with 
the authority they had received, and that they would for- 
ward deed for signature within the next few days. Shortly 
thereafter these contracts were returned to the attorney 
duly executed by the District. 

On March 8, 1935, these attorneys forwarded to the 
Shelbys duplicate executed copies of this contract of sale 
and a warranty deed conveying the land in controversy 
to the District, and requested the Shelbys to execute the 
warranty deed, acknowledge the execution of the con- 
tracts and to return the deed and one copy of this contract 
to them. On March 9, 1935, these attorneys wrote the 
auditor of the District advising him that pursuant to his 
request they forwarded the deed and duplicate copies of 
the contract to the Shelbys for execution and acknowledg- 
ment, and on the same day they advised the attorney for 
the District to the same effect. The contract in question 
provides that, in consideration of the payment of $7,400 
by the District to the Shelbys and the conditions contained 
in the contract to be kept and performed by the District, 
the Shelbys agreed to sell and convey to the District by 
warranty deed the land involved in this suit. These dupli- 
cate copies of the contract and the warranty deed trans- 
mitted to the Shelbys contained all the conditions insisted 
upon by the Shelbys up to the time they authorized vaer 
attorneys to sell the land involved for $7,400. 

Some time after the contract and deed had been for- 
warded to the Shelbys they wrote to their attorneys com- 
plaining that the contract did not protect them from dam- 
ages they might sustain because of seepage, although at 
no time prior thereto had they insisted upon such a pro- 
vision as a condition of settlement.: In this letter they 
returned the two copies of the contract unsigned but re- 
tained the warranty deed that had been forwarded to them. 
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On March 25, 1935, the Shelbys again wired their attor- 
neys stating that the contract should contain a clause 
covering any future damages that might arise due to 
seepage, and then stated in this telegram “but rather than 
have further litigation will settle for :$7,400.00.” Finally, 
when on May 27, 1935, Coufal & Shaw sent the Shelbys a 
telegram advising that the District was willing to include 
in the contract and in the deed a provision that they should 
not be barred from collecting future damages from seep- 
age, they forthwith discharged them from further service 
and advised them that they were not interested in having 
such a provision inserted in the deed and contract. 

In the circumstances’ we have outlined the District went 
upon the land and constructed this tailrace without con- 
demning the land over which it runs and. which is essen- 
tial to its operation, and began piling some dirt upon the 
south end. of the land early in March, 1935, and on March 
26, 1935, it entered the:north end of this land, placed a 
drag-line thereon and proceeded to construct this tailrace 
which was completed at the time of the trial of this case. 
The record shows that the District did all things necessary 
to be done to carry out its contract of purchase, that the 
price agreed upon to be paid was available on and after 
March 8, 1935, and that that sum. was thereafter tendered 
to the Shelbys, which tender has been kept good at all 
times since. 

.The warranty deed conveying the land in controversy 
to the District which had been sent to the Shelbys by their 
attorneys was executed by the Shelbys in due form on the 
1st day of May, 1935, and on the following day transmitted 
to Mr. Mehlmann with directions to check the descriptions ~ 
therein contained and to deliver the deed to the District 
or to the attorneys at Bellwood. This was not done by 
Mr. Mehlmann, who gives as a reason for not doing so 
that he did not know the attorneys at Bellwood. He re- 
tained possession of the deed until this suit was brought 
when he turned it over to the present attorney of the 
Shelbys. Unfortunately the letter whereby the Shelbys 
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transmitted this deed to Mr. Mehlmann has not been pro- 
duced—neither the original nor the copy, both seem to 
have been lost—and the court must reply upon Mr. Mehl- 
mann’s memory as to what instructions it contained. 

The trial court found, and the record sustains its finding, 
that the employment of Coufal & Shaw, by the Shelbys, 
did not contemplate power in Coufal & Shaw, or either 
of them, to execute the contract of sale on behalf of the 
Shelbys and that Coufal & Shaw were without proper 
written authority from the Shelbys to execute the contract 
of sale herein involved, and that at the time of the execu- 
tion thereof the same was not binding upon the Shelbys; 
that the Shelbys became aware of the execution of this 
contract of sale as entered into by Coufal & Shaw and 
were, on or about February 28, 1935, fully apprised of the 
contents thereof, and received from Coufal & Shaw the 
duplicate originals of said contract of sale, . receiving 
same on or before March 10, 1935, and thereby became 
advised and informed as to all the provisions contained 
therein; that one L. E. Mehlmann gave to the Shelbys in 
the early part of April, 1985, actual knowledge of the fact 
that the District had entered into possession of said land 
and was constructing its ditch thereon. 

In its decree the trial court ordered specific performance 
of the contract of sale. Among other things the trial court 
found that, under all of the circumstances as disclosed 
from the evidence, the Shelbys are estopped to deny that 
they had ratified the acts of Coufal & Shaw in the execu- 
tion and signing of said contract of sale, and that the acts 
and omissions of the Shelbys, under all of the circum- 
stances, as shown in this case, works an estoppel in pais 
as against the Shelbys in such manner as to effect and to 
cause the execution of said instrument and agreement of 
sale to be ratified by operation of law, and to cause such 
instrument to express a contract binding upon the Shelbys 
and upon the District and that the District is entitled to a 
decree for specific performance of said. contract of sale. 
The trial court also found “that between the dates of 
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March 10, 1985, and May 27, 1935, the defendant District 
constructed a large ditch upon and across the lands de- 
scribed in said agreement of sale at great expense to said 
District and did and perform such-work that would sub- 
ject the defendant District to large damages in the event 
that it had no right upon said lands.” There is no evi- 
dence in the record to justify this last finding. Unless there 
is such evidence or other evidence to sustain a finding 
that the District has suffered substantial injury because 
of the conduct of the Shelbys then this decree of specific 
performance cannot be sustained upon the ground of 
estoppel. It is a well-established principle of law that be- 
fore a party can avail himself of estoppel because of the 
wrongful conduct of another it must clearly appear that 
he has suffered substantial injury or damage because of 
such conduct. Haschenberger v. Dennis, 118 Neb. 411, 
225 N. W. 25; Commercial Investment Corporation v. 
Farmers State Bank, 118 Neb. 678, 225 N. W. 758; Rea v. 
Pierson, 114 Neb. 173, 206 N. W. 760; First Nat. Bank v. 
First Nat. Bank, 111 Neb. 441, 196 N. W. 691. The contract 
for the construction of this tailrace was entered into and 
the location of this tailrace was fixed and determined 
before any negotiations took place between the Shelbys 
and the District. It is idle to say that the District suffered 
substantial injury by the conduct of the Shelbys because 
of being deprived of the privilege of changing the course 
of this tailrace and locating it upon some other land. 
There is not a particle of evidence in the record to show 
that this tailrace could have been constructed more cheaply 
elsewhere, and it affirmatively appears from the record 
that to construct this tailrace at any other place would 
have caused the District greater expense. Furthermore, 
the District could have instituted condemnation proceed- 
ings to acquire the land under the power of eminent do- 
main. That is what the Shelbys asked for. The trial 
court in this case entered a temporary injunction enjoining 
and restraining the District from going upon that land 
until it instituted proper and regular condemnation pro- 
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ceedings in the county court of Lincoln county, Nebraska, 
to secure title to such part of the Shelby premises as is 
necessary for the construction of the works of the District, 
and that, upon the institution of such condemnation pro- 
ceedings, the injunction be suspended and the District 
permitted to proceed with the construction of the tailrace 
so long as such condemnation proceedings were diligently 
prosecuted and carried out and the condemnation money 
awarded paid the Shelbys or deposited with the county 
court of Lincoln county, Nebraska, as provided by law. 
However, the District objected to proceeding by condemna- 
tion which was thus made available to it and secured the 
dissolution of the temporary injunction. Had it pro- 
ceeded along this line at that time, the District could in 
no way have suffered any substantial injury because of the 
conduct of the Shelbys. In such circumstances the District 
cannot now be heard to say that it is entitled to the specific 
performance of the contract of sale made by Coufal & 
Shaw upon the ground of estoppel. 

The District also urges that it is entitled to a decree for 
specific performance on the ground that this contract of 
sale was ratified and approved by the Shelbys. This claimed 
ratification is based upon the following grounds: (1) 
Through the chain of correspondence to which the name 
of the Shelbys, or one of them, was subscribed; (2) by 
execution and delivery of the deed; (8) that ratification 
may be construed to have been had from the silence and 
acquiescence of the Shelbys under the circumstances; (4) 
that such ratification be determined as a matter of law 
to have been effected by reason of the estoppel of the 
Shelbys to deny such. The trial court was clearly right in 
refusing to grant specific performance upon any ground 
of ratification. The first contention made is not borne 
out by the record; no correspondence found in the record 
justifies this claim. Contentions 3 and 4 are without merit 
for the reason that no substantial injuries were shown 
to have been suffered by the District because of the conduct 
of the Shelbys. We have already touched upon that phase 
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of the law. Contention number 2.is based upon the claim 
that ratification took place by the execution and delivery 
of the deed. This deed was delivered to the agent of the 
Shelbys at North Platte and it could be recalled at any 
time before it was delivered to the District. This was 
done, and when the deed was returned to the Shelbys it 
became a nullity for all purposes of this case. See Jobse v. 
United States Nat. Bank, 142 Or. 692, 21 Pac. (2d) 221, 
wherein it was said: “Delivery is an indispensable requisite 
to the validity of a deed. So long as the grantor retains 
the legal control of an instrument, title under it cannot 
pass any more than if he had not signed it. To pass the 
title the grantor must give up dominion and control of the 
deed. He must part not only with the possession of the 
deed, but also with the right to recall it or to alter any of 
its provisions.” 

Under the record in this case the Shelbys are not en- 
titled to any relief in a court of equity. The trial court 
was right in dismissing their petition. 1 Pomeroy, Equity 
Jurisprudence (8d ed.) sec. 404, lays down the law ap- 
plicable here: “It is not alone fraud or illegality which 
will prevent a suitor from entering a court of equity; any 
really unconscientious conduct, connected with the con- 
troversy to which he is a party, will repel him from the 
forum whose very foundation is good conscience.” This 
court in Blondel v..Bolander, 80 Neb. 5381, 114 N. W. 574, 
approved the following rule of law laid down in 1 Pomeroy, 
Equity Jurisprudence (8d ed.) sec. 397: “Whenever a 
party, who, as actor, seeks to set the judicial machinery in 
motion and obtain some remedy, has violated conscience, 
or good faith, or other equitable principle, in his prior 
conduct, then the doors of the court will be shut against 
him in limine; the court will refuse to interfere on his 
behalf, to acknowledge his right, or to award him any 
remedy.” In Deweese v. Reinhard, 165 U. S. 386, the rule 
is announced as follows: “A court of equity acts only 
when and as conscience commands, and if the conduct of 
the plaintiff be offensive to the dictates of natural justice, 
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then, whatever may be the rights he possesses and what- 
ever use he may make of them in a court of law, he will be 
held remediless in a court of equity.” The Missouri court 
dealing with the same question held in Creamer v. Bivert, 
214 Mo. 473, 113 S. W. 1118: “The maxim that he who 
comes into equity must come with clean hands is a cardinal 
one. It touches to the quick the dignity of a court of con- 
science itself. Hence, its application does not depend upon 
the averments of the pleadings, or the wish of counsel, 
but it may be invoked and applied, ex mero motu, by the 
court.” 

The Shelbys petition a court of equity to compel the 
District to acquire the land it needs for its tailrace, through 
the exercise of the power of eminent domain. The District 
resisted this action, claiming to have acquired this land 
through purchase, and prayed for and secured from the 
trial court a decree for the specific performance of the 
contract of sale. This contract has now been held unen- 
forceable, and unless some provision is made by this court, 
the District may find itself deprived of the right to acquire 
this property through condemnation proceedings and at 
the same time be confronted with an action for damages 
for a large sum of money, the effect of which would be 
that the Shelbys, by the action of this court, would benefit 
through their own misconduct. To prevent injustice, and 
to prevent this happening, and to the end that equity and 
justice be done, the district court for Lincoln county, Ne- 
braska, is directed to enter an order, if application is made 
therefor by the District, which is the appellee herein, with- 
in 10 days of the time the mandate of this court is filed 
with the clerk of said district court, to enjoin Camilla 
Bell Shelby and A. M. Shelby, the appellants herein, from 
instituting an action for damages, such injunction to be 
conditioned that the District proceeds at once to institute 
proper and regular condemnation proceedings in the county 
court of Lincoln county, Nebraska, to secure the title to 
such of plaintiffs’ land as is necessary for the construction 
and operation of the works of appellee, and such injunction 
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to remain in force so long and only so long as such con- 
demnation proceedings are diligently prosecuted and car- 
ried out, and the condemnation money awarded the plaintiff 
deposited with the clerk of the county court of Lincoln 
county, Nebraska, as provided by law. 

For the reasons stated in this opinion, the judgment of 
the district court is reversed, with directions that judgment 
be entered by the trial court in conformity with this 
opinion. 

REVERSED. 


IN RE ESTATE OF JAMES A. DESOE. 
GEORGE R. DESOE, APPELLEE, V. SEWARD R. BENTON, AD- 
MINISTRATOR, ET AL., APPELLANTS. 
278 N. W. 852 


HILED APRIL 1, 1938. No. 30248. 


1. Adoption. A child may be adopted in Missouri by residents of 
Nebraska by deed of adoption duly executed. 

2. Evidence. There being no provision of Nebraska laws for the 
recording of a deed of adoption, if it cannot be found its con- 
tents may be proved by secondary evidence. 

3. Adoption. Where adoptive parents substantially comply with 
adoption proceedings, take a child into their home and treat it 
for many years as an adopted child, they and their heirs may 
not deny that the child was adopted, and the child inherits its 
share of the estate of the parents as if he was born their child. 


APPEAL from the district court for Hall county: ERNEST 
G. KROGER, JUDGE. Affirmed. 


Cleary, Suhr & Davis, for appellants. 
W. P. Mullen and Prince & Prince, contra. 


Heard before Goss, C. J., RoSE, DAY, PAINE, CARTER and 
MESSMORE, JJ. 


Goss, C. J. 
The administrator of the estate and the widow: and 
three children of James A. DeSoe, deceased, appeal from 
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a judgment that George R. DeSoe was duly adopted by 
and is a lawful heir of James A. DeSoe. 

The case arose in the county court on objections of 
George R. DeSoe to the final report of the administrator. 
Plaintiff alleged that he was an adopted son and entitled 
to a decree of heirship in common with the widow and 
three daughters of James A. DeSoe, deceased, stating the 
facts upon which he alleged his adoption and asking a find- 
ing awarding him an undivided share in the estate. ‘The 
county court sustained a demurrer to this pleading, a de- 
cree of distribution was rendered, apportioning the estate 
to the widow and daughters, and George R. DeSoe ap- 
pealed to the district court. 

In the district court it was stipulated that the objections 
should stand as appellee’s pleading. The appellants filed 
an answer and the appellee filed a reply in the district 
court. . 

Appellee pleaded that, as Richard Coffee, he was left 
some time prior to January 18, 1910, at a Kansas City, 
Missouri, hospital by his mother, with the instruction to 
the superintendent to find a home'for him; that on the 
18th day of January, 1910, James A. DeSoe and his then 
wife, Maude B. DeSoe, applied to the juvenile court of 
Jackson county for the child, on the next day the child was 
placed with the said applicants, and on January 31, 1910, 
the court found that the child was a neglected child, and 
on March 21, 1910, said court committed plaintiff to the 
care and custody of James A. DeSoe. Plaintiff further 
alleged that about said time James A. DeSoe and Maude B. 
DeSoe executed and acknowledged a deed of adoption, 
adopting said child, Richard Coffee, as their own, under 
the name of George R. DeSoe, and took said child, which 
was then less than one year old, to their home in Cairo, 
Nebraska; that the deed of adoption has been lost; that 
the DeSoes both treated him as a son, told their friends 
and neighbors that they had adopted him; that until the 
death of Maude B. DeSoe both of them treated him as a 
lawfully adopted child, and after her death James A. DeSoe 
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and later Theresa M. DeSoe, whom James A. DeSoe mar- 
ried, treated him as an adopted son; that after the death 
of Maude B. DeSoe, James:A. DeSoe placed a marker on 
her grave inscribed ‘‘Mother,’ and she was never the 
mother of any child save George A. DeSoe, who was then 
about five years of age; that C. H. DeSoe, the father of 
James A. DeSoe, died about 1901, leaving a last will de- 
vising a life estate in a farm to his son, then to his children 
if he had any, and, -if not, to the testator’s heirs; that 
James A. DeSoe had been advised that his wife, Maude B. 
DeSoe, would be unable to bear children and, in order to 
protect his wife from loss of the farm, it was planned to 
adopt a child and they did adopt plaintiff; and that by 
reason of all the facts hereinbefore set forth defendants 
are estopped to claim that the said George R.-DeSoe is not 
the adopted son of James A. DeSoe. 

For answer defendants allege that Richard Coffee was 
duly found by the juvenile court of Jackson county, Mis- 
souri, to be a neglected child and his custody and control 
was awarded to James A. DeSoe and thereafter he lived 
at the home of James A. DeSoe under said commitment 
and not otherwise; the answer makes certain other allega- 
tions that are not necessary to recite, and contains a general 
denial and demurrer and prays that he be excluded from 
participation as a distributee of the estate of James A. 
DeSoe. - 

Appellee replied realleging the execution of the decree 
of adoption. 

The court ordered the issues tried to the jury and at 
the conclusion of the evidence confined the issues to be 
submitted to the single question whether James A. and 
Maude B. DeSoe had executed and acknowledged a deed 
of adoption, as provided by the laws of Missouri, with the 
intention thereby to adopt the appellee. The jury answered 
in the affirmative and judgment was entered for appellee. 

The main question is whether appellee was legally 
adopted by the DeSoes under the laws of Missouri. Chap- 
ter 20, art. I, Rev. St. Mo. 1909, says: 
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“Sec. 1671. Adoption of children shall be by deed.—If 
any person in this state shall desire to adopt any child or 
children as his or her heir, it shall be lawful for such 
person to do the same by deed, which deed shall be exe- 
cuted and acknowledged by the person adopting such child 
or children and recorded in the county of the residence 
of the person executing the same, as in the case of convey- 
ance of real estate. 

“Sec. 1672. Married woman may join in deed.—A mar- 
ried woman, by joining in the deed of adoption with her 
husband, shall, with her husband, be capable of adopting 
any child or children.” 

Appellants argue that the right to adopt a child was a 
privilege accorded by the statute to residents of Missouri. 
But the statute does not so expressly state. It says “If 
any person in this state,” etc. It does not say they must 
be residents of the state. The DeSoes were in the state and 
they desired to adopt the little boy, whose custody they first 
procured from the juvenile court of Jackson county, Mis- 
souri. It is shown by the evidence that they made at least 
two trips to Missouri. That the statute provided the deed 
of adoption should be recorded in the county of the resi- 
dence of the parties to it was designed to preserve the 
record of the deed for the benefit of parties who would be 
affected by it and might as well apply to parties residing 
in Nebraska as Missouri. The statute says “as in the case 
of conveyance of real estate.” Real estate conveyances are 
not required to be recorded to be effective. There is no 
provision of the Nebraska statutes requiring or providing 
for deeds of adoption to be recorded. 

This particular deed of adoption was not produced in 
court. Secondary evidence of its contents and purport was 
given sufficient to warrant the jury finding as a fact that 
it was executed and acknowledged. Irvin C. Schultz, a 
boyhood friend of James A. DeSoe, testified that some 
time after the DeSoes brought the boy home DeSoe showed 
him the deed, which he testified was executed by James A. 
DeSoe and Maude B. DeSoe. The deed was also testified 
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to by Charles E. Taylor, a lifetime friend of DeSoe. He 
had told Taylor. that it was impossible for his wife to 
have a child and expressed the idea that they would adopt 
one. Taylor took the school census about 1915. James A. 
DeSoe then told the witness that George was his adopted 
son and produced the deed of adoption signed by James A. 
and Maude B., which the witness sufficiently described to 
take this case to the jury. 

Other witnesses who were neighbors and friends of 
the DeSoes testified that both of them freely stated that 
George was their adopted son. 

In the will of Hannah L. DeSoe, stepmother of James A 
DeSoe, she made a devise “unto my stepson, James A. 
DeSoe, and his adopted son, George R. DeSoe.” Both 
devisees were present when the will was admitted to pro- 
bate and when it was discussed by the county judge in its 
relation to an inheritance tax. The county judge stated 
that, if George was an adopted son, there would be no in- 
heritance tax on his share. James A. DeSoe stated that 
George R. DeSoe was his adopted son and no inheritance 
tax was levied. 

As long as they lived, James A. DeSoe and his wife 
thought they had adopted this boy and treated him as an 
adopted son in the highest and best sense of that term. 
Now that he is 28 years old, his right to that status under 
the deed of adoption and under the acceptance of the re 
lation for so many years is attacked collaterally. 

A similar principle was involved in In re Estate of 
Zehner, 130 Neb. 375, 264 N. W. 891, and it was decided: 

“The probate court acts judicially in an adoption pro- 
ceeding. If there is a substantial compliance with the 
statutes, the decree is conclusive. * * * 

“Where adoptive parents seek and obtain a decree of 
adoption, and take the child into their home as their own, 
they and their heirs are estopped from attacking said 
decree collaterally.” 

To the same effect is the case of In re Reichel, 148 Minn. 
433, 182 N. W. 517. 


3876 NEBRASKA REPORTS [VoL. 184 
Westcoatt v. Lilley 


Appellants assign numerous errors, many of which are 
not argued. The foregoing disposes of all of them which 
we think are relied on and possess debatable merit. 

The judgment of the district court is 

AFFIRMED. 


MARGARET J. WESTCOATT, APPELLEE, V. EDWIN IALLEY, 
APPELLANT. 
278 N. W. 854 


FILED APRIL 1, 1988. No. 30315. 


1. Workmen’s Compensation: EMPLOYEE. Under the workmen’s 
compensation law, an employee, fatally injured in a collision 
between motor trucks, while driving his own truck on his way 
to the gravel pit of his employer for a load of gravel, and at 
the same time, under the employer’s orders, transporting a 
tank of gas to the pit, held to be an employee whose widow is 
entitled to compensation. 

Purpose or Law. “An outstanding purpose of the 

workmen’s compensation law is to shift from the employee to 

modern industry the burden of economic waste or loss ‘arising 
out of and in the course of his employment’ as a result of his 
injury or death.” Tralle v. Hartman Furniture & Carpet Co., 

116 Neb; 418, 217 N. W. 952. 

The relief authorized by the workmen’s com- 

pensation law includes a purpose to prevent an employee’s de- 

pendents from becoming a public charge. 


APPEAL from the district court for Hall county: EDWIN 
P. CLEMENTS, JUDGE. Affirmed. 


Kennedy, Holland, De Lacy & Svoboda, Edwin Cassem 
and Cleary, Suhr & Davis, for appellant. 


B. J. Cunningham and W. P. Lauritsen, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY and MEss- 
MORE, JJ., and FALLOON, District Judge. 


Rosk, J. 

This is a proceeding to recover compensation under the 
workmen’s compensation law. 

Edwin Lilley, defendant, owned and operated a sand and 
gravel pit about a mile southeast of Wood River and was 
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engaged as a contractor in sand, gravel and concrete work. 
For him Vere G. Westcoatt, a resident of Wood River, was 
engaged in hauling by motor truck sand and gravel from 
defendant’s pit to the village of Alda. About a mile from 
Wood River on the way from there to the pit, a truck 
owned and operated by him on the highway collided with 
another truck October 23, 1935, and he was fatedy injured, 
dying the same day. 

The widow, Margaret J. Westcoatt, plaintiff, mother of 
two small children of decedent, presented to the compen- 
sation court a claim for compensation, based on allegations 
that her husband had been an employee of defendant, en- 
gaged in the performance of his duties as such, and that 
the fatal accident arose out of and in the course of his em- 
ployment. Defendant resisted the claim on the grounds 
that the truck driver was an independent contractor and 
not an employee entitled to compensation and that he was 
on his way to work and:‘not in performance of any duty 
of his employment when injured. 

The cause was tried before a judge of the compensation 
court with the result that plaintiff was awarded compen- 
sation of $15 a week for 325 weeks and other benefits au- 
thorized by statute. 

Upon appeal by defendant to tie district court, plaintiff 
recovered a judgment for $15 a week for 325 weeks; ex- 
penses of burial, $150; services of physicians and hospital 
expenses, $105.15; fees of attorneys for plaintiff, $200. 
From the district court defendant appealed to the supreme 
court. 

In view of the rulings in Showers v. Lund, 123 Neb. 56, 
242 N. W. 258, the defense that the truck driver was an 
independent contractor within the meaning of the compen- 
sation law was unproved. 

It is clearly established by the record that he was an 
employee of defendant at the time of the accident. 

Was the husband of plaintiff engaged in the performance 
of a duty of his employment when injured? That is the 
question for determination. Defendant did not produce 
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any’ witness in his own behalf, but relied for proof of a 
defense on the cross-examination of plaintiff’s witnesses. 
Employer and employee did not enter into any contract 
of employment in writing. Their understanding of the 
terms of their agreement extended over a period of years. 
Defendant operated his gravel pit and conducted his busi- 
ness as a contractor for more than six years. During all 
that time the employee hauled gravel for him in the work- 
ing season which generally lasted each year from some 
time in April until freezing weather in October. The em- 
ployee owned and operated his motor truck and paid for 
his gas and oil. His haul was from pit to dump where the 
materials were to be used. His compensation was four 
cents a mile per cubic yard of materials hauled. Two other 
truck drivers also hauled gravel for defendant on the same 
terms. All had the privilege of using gas from a supply 
kept by defendant at the pit, where it cost defendant’s 
truckers less than at regular filling stations. The charges 
for gas thus furnished to plaintiff’s husband were deducted 
from his compensation. A truck driver was permitted to 
get gas at a filling station in town and have it charged to 
himself or defendant. At the time of the accident defend- 
ant was performing a contract to deliver gravel to the 
village of Alda. This employee had authority to accept 
for defendant orders from the village marshal of Alda for 
truck loads of gravel for the use of the village. The haul 
of employee at the time was from the pit to Alda. Gravel 
was delivered at times pursuant to such orders. The fore- 
going facts were conclusively proved at the trial. There is 
direct and positive testimony that, at the pit, on the 
evening before the employee lost his life, he was furnished 
a 15-gallon gas tank or drum belonging to defendant and 
told to bring it back filled with gas. This was a direct 
order from employer to employee. This same drum, filled 
with gas, was found at the scene of the accident the next 
morning, where the employee was fatally injured on his 
way to the pit for a load of gravel. 

On cross-examination of defendant who had been called 
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as a witness for plaintiff, defendant attempted to show 
that the employee borrowed the gas drum for his own 
purpose and was transporting gas therein on his way to 
work for his sole use in his own truck on the morning of 
the accident, but these are not necessary inferences from 
the cross-examination. On further cross-examination de- 
fendant said also that he told the truck driver in effect 
that the supply of gas at the pit was running low and 
that there might not be enough for the next day. There 
was an admission of testimony at a former trial to the 
same effect, but this did not affirmatively prove that the 
gas on hand would be insufficient for the work of the next 
day or that the gas en route would not be accepted by 
defendant if delivered. The direct order from employer 
to employee to procure and transport to the pit in de- 
fendant’s tank 15 gallons of gas was not destroyed by 
the cross-examination, when the methods of mutual trans- 
actions over a long period of time are considered. The 
better views of the entire record are that plaintiff’s hus- 
band was engaged in the performance of a duty of his em- 
ployment when fatally injured and that the accident arose 
out of and in.the course of his employment, the claim 
being within the relief contemplated by the legislature, 

as indicated by the following interpretation of the law: 
“An outstanding purpose of the workmen’s compensation 
law is to shift from the employee to modern industry the 
burden of economic waste or loss ‘arising out of and in the 
course of his employment’ as a result of his injury or 
death.” Tralle v. Hartman Furniture & Carpet Co., 116 
Neb. 418, 217 N. W. 952. This aim includes a purpose to 
prevent an employee’s dependents from becoming a public 

charge. Parson v. Murphy, 101 Neb. 542, 163 N. W. 847. 
The findings and judgment of the judge of the compen- 
sation court who heard the cause and of the district court 
where there was a trial on appeal are in harmony with 
the conclusion herein stated. Error in the record has not 
been found. A fee of $100 for the services of counsel for 
plaintiff in the supreme court is allowed as costs. 
: AFFIRMED. 
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HENRY S. COLLINS, APPELLEE, V. HUGHES & RIDDLE ET AL., 
APPELLANTS. 
278 N. W. 888 


FILeD APRIL 1, 1938. No. 30132. 


1. Contracts. A “caret” is a definite character of the English 
language clearly defined and established by immemorial usage. 

2. Alteration of Instruments. ‘Where a written instrument shows 
upon its face a material and obvious aiteration, the presumption 
of law is that such alteration was made before the instrument 
was finally executed and delivered.” Dorsey v. Conrad, 49 Neb. 
443, 68 N. W. 645. 

“Such an instrument may go in evidence in the first 
instance, leaving the parties to such explanation of the alteration 
as they may choose to offer.” Dorsey v. Conrad, supra. 

4, Trial. “The value of testimony where the witness refuses to 
testify positively to the facts, is for the jury to determine, and 
will vary with the surrounding circumstances and the manner 
and appearance of the witness.” 14 Encyclopedia of Evidence, 
142, 

5. Alteration of Instruments. In the instant case, as there was 
presented evidence of the facts surrounding and attending the 
actual execution of the release in controversy, the presumption 
that the alterations appearing on the instrument were made 
before its execution was removed, and the question as to how, 
or when, or with what motive the alterations were made and 
the five typewritten words inserted was for the triers of fact 
to determine under all of the evidence. 

6. Release: FRAup. “When the amount received in settlement is 
grossly inadequate’ to compensate for the injuries sustained, 
that fact may be considered, with other evidence, as tending 
to show unfair practice, that the party has been overreached, 
and that the minds of the parties never met in the consumma- 
tion of a valid contract.” Perry v. Omaha Electric Light & 
Power Co., 99 Neb. 730, 157 N. W. 921. 

MisTaAKE. Where parties fairly and honestly intend 
to and do settle their controversy for known injuries received, 
but there are injuries wholly unknown to the parties, of a 
serious character, which are not taken into consideration, a 
release given in settlement of the injuries, although purporting 
to be a release of all damages that may thereafter accrue, will 
be set aside, on the ground of mutual mistake, as inequitable, 
unjust, and not complying with the intention of the parties. 

8. Compromise and Settlement: RETURN OF CONSIDERATION: Ex- 
CEPTIONS. “An exception to the rule requiring the restoration 
of the consideration as a condition precedent to rescission exists 
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in those cases in which the party rescinding would be entitled 
to retain the money or property received, even though the 
compromise be set aside, or where the payment was a gratuity 
or related to a part of the cause of action. An offer to return 
is also unnecessary if the judgment asked for will accomplish 
that result, or where plaintiff is not suing to rescind the new 
agreement, but his action is on his original. demand.” 12 C. J. 
356. 

9. New Trial: EXCESSIVE VERDICT. A verdict so clearly excessive 
as to induce the belief on the part of the reviewing court that 
it must have been found through passion, prejudice, mistake, 
or some means not apparent in the record, will be set aside and 
a new trial awarded. : . 

APPEAL from the district court for Douglas county: 


WILLIS G. SEARS, JUDGE. Reversed. 


Gaines, McLaughlin & Gaines and H arold A. Palmer, for 
appellants. 


McGan & Burbridge,. contra. 


Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ., and ELDRED, District Judge. 


EBERLY, J. 

This is an action at law to recover damages for personal 
injuries received by plaintiff on November 28, 1934. On 
that day plaintiff was riding as a passenger in a Chevrolet 
coupé, proceeding west on Maple street in Douglas county 
on the paved highway, about 2 o’clock p. m. on a bright, 
clear day, when the defendants, driving a large refriger- 
ator truck proceeding west, overtook and negligently struck 
the automobile in which plaintiff was riding in its rear 
and knocked the same a considerable distance. In his 
original petition plaintiff alleges that as a result of the 
collision he suffered a severe sprain of the sacroiliac joint, 
a severe concussion of the brain, and a severe sprain of 
the right shoulder and of the neck. Later plaintiff amended 
his petition by stating that as a result of this accident 
plaintiff also suffered a compression fracture of the third 
lumbar vertebra and a subluxation of the fourth lumbar 
vertebra, commonly called a broken back, and alleged 
further the results of the injuries so received. 
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Defendants, in their answer, put in issue the claims of 
the plaintiff, and denied the negligence by him alleged. 
They further set forth that, “on December 10, 1934, nego- 
tiations were entered into between plaintiff and defendant 
for a compromise and a settlement and as a result thereof 
a compromise and settlement was made of all claims of 
whatsoever character the plaintiff may have had against 
this defendant and the alleged partnership for the sum of 
$15, which said sum by way of settlement and compromise 
was paid to plaintiff.” 

To this answer, plaintiff’s reply, in addition to a gen- 
eral denial, in substance, alleged that the settlement actual- 
ly made embraced only an adequate compensation for his 
damaged pipe, his injured watch, and the payment of his 
doctor bill, and that, as to the release pleaded by defend- 
ants, the same was the result of mutual mistake of all 
parties, and fraud exercised by defendants in the procure- 
ment thereof. 

There was a trial to a jury, and a verdict was returned 
for plaintiff for $15,000. The trial court directed a re- 
mittitur of $10,000 by plaintiff. This order being complied 
with, the motions of defendants for a new trial and for’ 
judgment non obstante veredicto were each denied, and 
judgment was entered for the sum of $5,000 against defend- 
ants, from which they prosecute this appeal. Plaintiff 
Collins prosecutes a cross-appeal. 

It may be said that the occurrence of the accident on 
November 28, 1934, and the infliction of severe injuries 
on plaintiff are amply sustained by the evidence. Plain- 
tiff was taken home from the scene of the collision, treated 
by a physician, and remained in bed some three days. 
About the last of December following he went to see a 
physician. At this time he had a lump on his back that 
had never been there before. His evidence is that after 
this accident he could not do any lifting or heavy work; 
that he was restless, and had pains in his back and legs all 
of the time. The attending physician at the time testifies 
that the condition of Collins’ back in December, 1934, was 
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different than when he had seen him in the spring of 
1934; that there was now a lump on his back about the 
third vertebra; that Collins, who was on relief, did not 
have any money to pay for X-rays and none were taken 
until March 30; 1936, which were introduced in evidence. 
Plaintiff’s experts testify that these photographs. disclose 
that the third lumbar vertebra‘ had been crushed,’ and the 
- fourth. partly: dislocated, which is called’ subluxation ;- that 
the vertebra which was crushed is. about: one-third of its 
normal width; that it is a permanent injury; that the 
fracture had been present less than two years: because 
the healing was not complete when the picture: was taken. 
Indeed, this crushed condition of the third vertebra does 
not appear to be a matter of dispute. .The evidence in the 
record, notwithstanding its: conflicting nature, considered 
as an entirety, if believed by the jury, forms’ ample sup- 
port for a verdict in favor of. plaintiff. 24 

The: defendants contend that the execution of a release 
and assignment by the plaintiff on December 16, 1934, 
and the acceptance by him of the sum of $15, operated as 
a complete settlement and discharge of all liability on 
their part. ; 

The following is a photostatic copy thereof: 
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It will be noted that we have here an ordinary printed 
blank which has been completed with pen and ink, but 
that between the third and fourth lines appear in type- 
writing the words “known and unknown,” and likewise 
between the tenth and eleventh lines the typewritten words 
“injuries, known & unknown.” 

The record fails to disclose the presence of a typewriter, 
portable or otherwise, at the scene where this instrument 
was made out and the signatures thereto affixed. The evi- 
dence is also uncontradicted that Ed Fagen, shown as a 
witness on the above instrument, was wholly absent from 
the entire transaction, and that he affixed his signature at 
a place some miles distant from where the negotiations 
of settlement were had. 

In their brief: appellants treat the inserted typewritten 
words as regularly interlined and regularly connected with 
the printed portion of the instrument by “carets.” 

The “caret,” it may be said, is a definite character of 
the English language, clearly defined and established by 
immemorial usage. While, at some time not now definitely 
appearing, the typewritten words “known and unknown” 
and “injuries, known & unknown” were typed on the face 
of this instrument, it would seem that no proper “carets” 
indicate where the same should be inserted, or incorporate 
these words in the body of the instrument. 

The following constitute the definitions of the term 
“caret” as given by the leading lexiocographers, viz.: 

Oxford Dictionary: “Caret. (L. caret (there) is want- 
ing, f. carere to be in want of.) A mark (A) placed in 
writing below the line, to indicate that something (written 
above or in the margin) has been omitted in that place. 
* * * Lowell Study Wind. (1886) 301 Like the carets on a 
proof-sheet.” 

New Standard Dictionary: “A sign (A) placed below a 
line, indicating where omitted words, letters, etc., should 
be inserted: sometimes inverted (V) and above the line 
(L., there is wanting, 3d per. sing. pres. ind. of careo, 
want).” : 
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Century Dictionary and Cyclopedia: “Caret. (< L. caret, 
there is wanting, 3d pers. sing. pres. ind. of carere, want, 
lack; see carency.) A mark (A) used in writing, in cor- 
recting printers’ proofs, etc., to indicate the proper place 
of something that is interlined or written in the margin.” 

Webster’s New International Dictionary (2d ed.): “L. 
caret there is wanting, fr. carere to want.) A mark (A) 
used by writers and proofreaders to indicate that some- 
thing interlined above or inserted in the margin belongs 
in the place marked.” 

As thus properly presented, courts will take judicial 
notice of the “caret” and the function it performs, and - 
conform thereto. Thus, in Rea v. Davis, 32 E. C. L. Rep. 
634, where there was an attack on an indictment which 
was interlined, as follows: 

of the price of one pound, and one 

“One ewe A sheep of the value of one pound,” the court 
held: “If an indictment have an interlineation, and have 
a caret at the proper place where the interlined words are 
to come in, the court will take notice of the caret and read 
the indictment correctly.” See, also, 9 C. J. 1292. But, 
we find no authority to extend such judicial recognition 
to the characters employed in the document now before us. 
However, assuming that the five typewritten words are, so 
far as form is concerned, to be deemed regularly inter- 
lined, the situation in this jurisdiction, in view of the 
challenge to the authenticity of this document, invokes the 
application of these rules: 

“Where a written instrument shows upon its face a 
material and obvious alteration, the presumption of law 
is that such alteration was made before the instrument 
was finally executed and delivered.” Dorsey v. Conrad, 49 
Neb, 4438, 68 N. W. 645. See, also, Nathan v. Jensen, a 
Neb. 283, 193 N. W. 715. 

“Such an instrument may go in evidence in the first 
instance, leaving the parties to such explanation of the 
alteration as they may choose to offer.” Dorsey v. Conrad, 
supra. See, also, Nathan v. Jensen, supra. 
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On the subject of the condition of the release in suit at 
the time it was signed by plaintiff Collins, Maurine Moad, 
whose name appears thereon as an attesting witness, says: 
“Q. Did you observe the release at the time that you signed 
it? A. I just looked over it, I did not read it. Q. Do you 
know whether or not the fine print was in there, ‘or any 
known or unknown,’ at that time? A. No; I don’t think 
that was there at all. Q. It is in here now; you would not 
say for sure whether it was there or not? A. No; but I 
don’t think it was.” 

“The value of testimony where the witness refuses to 
testify positively to the facts, is for the jury to determine, 
and will vary with the surrounding circumstances and 
the manner and appearance of the witness.” 14 Encyclo- 
pedia of Evidence, 142. 

In the application of this rule, the supreme court of 
New Hampshire, in Hoitt v. Moulton, 21 N. H. 586, said: 

“In another deposition there was the following interrog- 
atory and answer: ‘What did you learn from the plaintiff 
and your sister after this interview?’ Answer: ‘I think 
she said he was at liberty to go where he pleased.’ This 
was objected to, but admitted; and, we think, rightly so. 
Witnesses are not required to give their testimony with 
absolute positiveness. Were such the case, many of the 
most truthful and reliable men would be wholly excluded 
from testifying in a court of justice. They are frequently 
timid lest they may overstep the bounds of truth, and in 
narrating their evidence almost always do it with much 
caution. Witnesses are not required to speak with such 
confidence as to exclude all doubt in their minds. If the 
fact is impressed on the memory, but the recollection does 
not rise to positive assurance, it is still admissible to be 
weighed by the jury. And on any subject to which a wit- 
ness may testify, if he has any recollection at all of the 
fact, he may express it as it lies in his memory, of which 
the jury will judge. 1 Greenl. Ev. sec. 440. In Snell v. 
Moses, 1 Johns. 99, 103, a witness being called to prove a 
conversation with a party, said he could not recollect the 
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expressions used, but would give his impressions as to the 
substance of the conversation. This mode of giving the 
conversation was objected to, but held admissible. 

“The qualifying words, ‘I think,’ used by this witness, 
are of frequent occurrence in the trial of cases. Sometimes, 
when uttered by an honest, careful man, they detract 
nothing from the weight of his testimony; while, at others, 
they are thrown in by dishonest witnesses as a kind of 
supposed antidote to their perjury. But a witness is as 
liable to an indictment and conviction for perjury by 
using these words in connection with his statements, as 
though he gave his testimony directly and positively. So, 
also, if he express his belief or understanding of a matter. 
Maxwell v. Warner, 11 N. H. Rep. 568; Haton v. Rice, 8 
N. H. Rep. 378; Pedley’s Case, 1 Leach Cr. Cases, 325; 
Miller’s Case, 3 Wils. 427; Riggs v. Tayloe, 9 Wheat. 486. 
It is always desirable that witnesses speak with as much 
distinctness, directness, and positiveness,.as the truth will 
permit; but absolute assurance is by no means necessary 
in order to make the evidence admissible.” 

The oral evidence as to what occurred when this “re- 
lease” was obtained is without substantial dispute. It is, 
epitomizing substantially, that one Gustafson came to 
plaintiff’s house; told plaintiff that he had been to'see Dr. 
Parsons, who treated plaintiff the day the injuries were 
received; that Dr. Parsons had said that plaintiff was not 
seriously hurt; that he, Gustafson, would pay plaintiff 
for his damaged pipe, his injured watch, and his doctor’s 
bill, allowing him $15 therefor, but would not pay him for 
any bodily injuries; that they did not pay damages to his 
person. Plaintiff’s testimony is that he relied on the 
statements of Dr. Parsons communicated to him by Gustaf- . 
son; that he did not then know of anything wrong with 
himself except superficial injuries, and signed the instru- 
ment as then prepared by Gustafson, without reading it or 
having the same read to him. There is also evidence that 
plaintiff was sitting up in bed at the time the release was 
executed ; that he was then suffering pain, and was then in 


3888 NEBRASKA REPORTS [VoL. 134 
Collins v. Hughes & Riddle 


a weakened condition. One of the issues of fact, as to 
which this evidence is pertinent, is whether in this case 
there is or was a contract in writing embodying a contract 
of settlement, and whether the instrument under which 
defendants claim actually constituted such contract of 
settlement. Under the circumstances of this case, it would 
have been erroneous to have excluded parol evidence bear- 
ing on that issue, on the assumption that in this case such 
a writing exists and is evidenced by the release already 
set forth herein. 

’ In addition, the evidence in the record fairly establishes 
that plaintiff’s injuries, at the time this release was ob- 
tained by Gustafson, were of a permanent nature, and so 
serious in character, and so disproportionate to the amount 
actually paid as a claim for compensation therefor, as to 
clearly support, as a matter of fact, an inference of mutual 
mistake or fraud. 

Therefore, in the instant case, as there were presented 
in the record all the facts surrounding and attending the 
actual execution of the release in controversy, this. removes 
the presumption that the alterations appearing on the in- 
strument were made before its execution, and the question 
as to how, or when, or with what motive the alterations 
were made and the five typewritten words inserted was 
for the triers of fact to determine under all of the evidence. 
Nathan v. Jensen, 110 Neb. 288, 193 N. W. 715. 

Viewing the facts detailed in the present record in the 
light most favorable to defendants, still the circumstances 
involved invoke this rule, viz.: “When the amount received 
in settlement is grossly inadequate to compensate for the 
injuries sustained, that fact may be considered, with other 
evidence, as tending to show unfair practice, that the party 
has been overreached, and that the minds of the parties 
never met in the consummation of a valid contract.” 
Perry v. Omaha Electric Light & Power Co., 99 Neb. 730, 
157 N. W. 921. 

At the same time, evidence is presented, which, though 
controverted in part, would, if believed, require the appli- 
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cation of the following principle: Where parties fairly 
and honestly intend to and do settle their controversy for 
known injuries received, but there are injuries wholly un- 
known to the parties, of a serious character, which are 
not taken into consideration, a release given in settlement 
of the injuries, although purporting to be a release of all 
damages that may thereafter accrue, will be set aside, on 
the ground of mutual mistake, as inequitable, unjust, and 
not complying with the intention of the parties. Simpson 
v. Omaha & C. B. Street R. Co., 107 Neb. 779, 186 N. W. 
1001; Baumann v. Hutchinson, 124 Neb. 188, 245 N. W. 
596; 53 C. J. 1268; Nygard v. Minneapolis Street Ry. Co., 
147 Minn. 109, 179 N. W. 642; MclIsaac v. McMurray, 77 
N. H. 466, 93 Atl. 115, L. R. A. 1916B, 769; Reddington v. 
Blue & Raftery, 168 Ia. 34, 149 N. W. 988; Ostegaard v. 
Adams & Kelly Co., 113 Neb. 393, 203 N. W. 564; Richard- 
son v. Chicago, M. & St. P. Ry. Co., 157 Minn. 474, 7 ANG N. 
W. 643. 

Nor can defendants’ contention in this case that plain- 
tiff may not sustain his action until he has tendered back 
the $15 he received be conceded. It appears that “An ex- 
ception to the rule requiring the restoration of the con- 
sideration as a condition precedent to rescission exists in 
those cases in which the party rescinding would be entitled 
to retain the money or property received, even though the 
compromise be set aside, or where the payment was a 
gratuity or related toa part of the cause of action. An 
offer to return is also unnecessary if the judgment asked 
for will accomplish that result, or where plaintiff is not 
suing to rescind the new agreement, but his action is on his 
original demand.” 12 C. J. 356.’ | 

In addition, Restatement, Contracts, sec. 480, states the 
controlling rule, as follows: 

“(1)° The power of any party * * * to avoid a transaction 
for fraud or misrepresentation is conditional on an offer 
* * * to return the amount of any money * * * received 
by him, except as stated in subsection (2). eee 

“(2) A failure to return * * * performance received in 
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accordance with the rule stated in subsection (1) does not 
preclude avoidance if the performance * * * (c) is merely 
money paid, the amount of which can be credited in partial 
cancelation of the injured party’s claim, or * * * (e) con- 
stitutes a comparatively small part of the whole considera- 
tion,” etc. 

It thus appears that in all material respects the pro- 
cedure followed by the trial court, at least until the receipt 
of the jury’s verdict, merits our approval. As returned 
by the jury this verdict awarded the plaintiff a recovery 
of $15,000 for the damages in suit. This the defendants in 
their motions for new trial attack as being excessive in 
such a degree as to sustain the conclusion that it was the 
result of prejudice and passion. To set forth the evidence 
in the record pertaining to this subject would not only 
unduly lengthen this opinion, but would serve no purpose. 
However, a careful consideration of plaintiff’s history, his 
age, his general health, his physical condition, his capacity 
to work and earn, both before and after the accident, and 
keeping in mind the suffering occasioned thereby, as re- 
flected in the record of this case as submitted, clearly 
establishes that in arriving at the amount of their verdict 
the trial jury failed to respond truly to the real merits of 
the controversy submitted to them, and manifestly erred. 
The amount of $15,000 awarded by this verdict is clearly 
excessive in such a degree as to necessarily induce the be- 
lief that it must have been found and determined through 
and because of passion, prejudice, or mistake, or some 
means not apparent in the record. The district court, 
therefore, erred in overruling defendants’ motions for a 
new trial based on this fact, in requiring a remittitur of 
$10,000, and in the entry of a judgment for $5,000 upon 
such verdict. 

Our Bill of Rights (Const. art. I, sec. 6) prescribes: 
“The right of trial by jury shall remain inviolate.” In 
the matter of fixing the amount of damages inflicted by 
them the defendants have not been accorded a fair trial 
by jury. This error was not cured by the order of the trial 
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court requiring a remittitur of 66 2/3 per cent. of the 
amount of the verdict returned. “A verdict so clearly 
wrong as to induce the belief on the part of the reviewing 
court that it must have been found through passion, preju- 
dice, mistake, or some means not apparent in the record, 
will be set aside and a new trial awarded.” Garfield v. 
Hodges & Baldwin, 90 Neb. 122, 182 N. W. 923. See, also, 
Trute v. Holden, 118 Neb. 449, 225 N. W. 238; Schafer v. 
Missouri Valley Pipe Line Co., 123 Neb. 669, 248 N. W. 
889; Watson v. Miller, 131 Neb. 74, 267 N. W. 230. 

Solely because of the excessive verdict returned, and the 
inferences established thereby, the judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings in harmony with this opinion. 

REVERSED. 


OLIVER ERICSON, APPELLANT, V. NEBRASKA-IOWA FARM IN- 
VESTMENT COMPANY ET AL., APPELLEES. 
278 N. W. 841 


FILED APRIL 1, 1988. No. 30154. 


1. Appeal. In the determination of appea's in equity, this court 
will “reach an independent conclusion as to what finding or 
findings are required under the pleadings and all the evidence, 
without reference to the conclusion reached in the district court 
or the fact that there may be some evidence in support thereof.” 
Comp. St. 1929, sec. 20-1925. 

2. Contracts: CONSTRUCTION. “Where there is a question as to 
the meaning of a contract, it is to be construed most strongly 
against the party preparing it.” Greenough v. Willcox, 218 
N. W. Las (238 Mich. 52). 

“Language used in a contract prepared by 

one of the parties thereto, which is susceptible to more than one 

construction, should receive such a construction as the party 
preparing the same at the time supposed the other party would 
give to it, or such a construction as the other party would be 
fairly justified in giving to it.” Flory v. Supreme Tribe of Ben 

Hur, re Neb. 160, 152 N. W. 295. 

“Where a contract is ambiguous it will be 

eonerruied most strongly against the party preparing it or em- 


392 NEBRASKA REPORTS [VoL. 134 


Ericson v. Nebraska-lowa Farm Investment Co. 


ploying the words concerning which doubt arises, the reason 
for the rule being that a man is responsible for ambiguities 

- in his own expressions and has no right to induce another to 
contract with him on the supposition that his words mean one 
thing, while he hopes the court will adopt a construction by 
which they would mean another thing more to his advantage.” 
18 C. J. 545. 

5. Sales: AGENcy. “Although particular contracts may be diffi- 
cult to classify, the distinction in principle is clear and if the 
other party is merely empowered to bind the owner of the 
property by making on his behalf a contract to sell the same to 
another, and no interest in the property is given to him, the 
contract is merely one of agency.” 66 C. J. 480. 

6. Principal and Agent. The contract here in suit construed, and 
held to create and establish between the parties thereto the 
relation of principal and agent. 

7. ‘Trusts. An agent or other fiduciary who deals with the subject- 
matter of the agency so as to make a profit for himself will be 
held to account in equity as trustee for all profits and ad- 
vantages acquired by him in such dealings. 

8. Principal and Agent. An agent who fails to disclose to his prin- 
cipal every material fact in the transaction which is the subject- 
matter of the agency is guilty of fraud and bad faith, and may 
not retain anything acquired by him either in the performance 
or violation of his agency. ; 

9. Trusts. All persons who knowingly aid or participate in com- 
mitting a breach of trust will be held responsible for the result- 
ing loss, and will be held accountable by personal judgment 
for the value of the property so converted. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Reversed, with directions. 


Ginsburg & Ginsburg, for appellant. 
Votava, McGroarty & Sklenicka, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and MUNDAY, District Judge. 


EBERLY, J. 

This is a suit in equity for the rescission of a contract in 
writing, dated January 24, 1935, between Oliver Ericson 
of Oakland, Nebraska, and the Nebraska-lowa Farm In- 
vestment Company; for an accounting for certain specific 
property owned by plaintiff and delivered to and received 
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by defendants named, pursuant to the terms of the above 
contract, in trust and as agents of plaintiff; and also to 
recover certain secret and concealed profits made by de- 
fendants in handling plaintiff’s property as his agents and 
trustees. 

Without attempting to detail the niceties of the defend- 
ants’ technical pleadings by which each material allegation 
of plaintiff’s petition was controverted, it may be said 
that defendants assume the position that by the transac- 
tions in suit the property here in litigation was sold by 
plaintiff to defendants in consideration of the agreed de- 
livery to him (by defendants) of 245 shares of the capital 
stock of the Western Union Life Insurance Company of 
Lincoln, Nebraska. While the execution of the contract in 
writing of January 24, 1935, by the Nebraska-lowa Farm 
Investment Company and the receipt of plaintiff’s property 
therein described are admitted, defendants expressly deny 
that by virtue thereof any fiduciary relation was thereby 
constituted between plaintiff and any of the. defendants, 
and further by their pleading insist that, if said contract 
appears to provide for a fiduciary relationship, the same 
is a mutual mistake of fact, and “should be so construed, 
corrected and reformed as intended by the parties as a 
final, conclusive and binding contract of sale between these 
parties.” 

Plaintiff joined issue with defendants’ pleading by a 
reply denying generally the allegations thereof. 

A trial in the district court resulted in a judgment and 
decree for defendants. From the order of the trial court 
overruling his motion for a new trial, plaintiff appeals. 

This case comes to this tribunal as an “appeal in 
equity,” and involves a trial de novo in this court. Upon 
this record, we are, by statute, required to “reach an in- 
dependent conclusion as to what finding or findings are 
required under the pleadings and all the evidence, without 
reference to the conclusion reached in the district court 
or the fact that there may be some evidence in support 
thereof.” (Italics supplied.) Comp. St. 1929, sec. 20-1925. 
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The transaction forming the basis of this litigation, at 
least at its inception, was an attempt to secure an exchange 
of certain real estate mortgages for common stock of the 
Western Union Life Insurance Company of Lincoln, Ne- 
braska. It clearly was not a sale. The parties to this deal 
were Oliver Ericson, a tenant farmer living at Oakland, 
Nebraska, who owned the mortgages, and the Nebraska- 
Iowa Farm Investment Company, a corporation, of which 
Vivian L. Maynes, wife of J. V. Maynes, was president 
and J. V. Maynes was manager, and as to which the latter 
testified: “Q. You testified that the Nebraska-Iowa Farm 
Investment Company is a Nebraska corporation? A. Yes, 
sir. Q. And you are the general manager? A. Yes, sir. 
Q. And what is this, a real estate concern? A. Yes, sir. 
Q. Consisting of yourself and your wife? A. I think there 
are two outside, or three outside stockholders. Q. Mostly 
nominal stockholders? A. Yes; there is one $1,500 stock- 
holder outside. Q. Is it a trade-name for the real estate 
business? A. Possibly.” 

The Western Union Life Insurance Company, of Lincoln,’ 
Nebraska, some five years prior to this transaction, had 
been organized with the par value of its common stock at 
$10 a share, but by resolution of its board of directors the 
sale value was then fixed at $22.50; but it never succeeded 
in selling any of this stock at the selling price so fixed. 
About “the 12th, 13th or 14th of February,” 1935, the 
board of directors reduced the selling price to $11.50 a 
share. No dividends had ever been paid by this insurance 
company, and none of its stock had ever been sold for as 
high as $30 a share; and its book value, as computed by 
its own officers, was $11.58 a share. It had no established 
market value. 

This insurance company had had an agreement with the: 
Nebraska-Iowa Farm Investment Company as early as. 
1934, whereby the investment company should have a com-: 
mission on all of the common stock of the insurance com- 
pany sold by it. As to this agreement, the testimony in 
the record is that the insurance company had no objection 
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to Maynes buying stock for himself outright and paying 
for it, and the insurance company would, in that event, 
sell it on the same terms and allow him the same commis- 
sion. J. V. Maynes testifies, in part, viz.: “I had always 
been told by Mr. Herbert (secretary of the insurance com- 
pany) that if any deal came up that we could work out on 
some stock, not to pay too much attention to the quoted 
price; to get a proposition and come down to see him.” 

The plaintiff Ericson, prior to the transaction in suit, 
was the owner and in possession of the following real 
estate mortgages, viz.: The Vogt mortgage of $1,000; the 
Kreider mortgage of $1,000; the Benedict mortgage of 
$2,300; and a 5/8 interest in a decree of foreclosure, then 
pending on moratory stay, of a mortgage executed by 
G. G. Griffin on an 80-acre tract situated some two miles 
from Pender, Nebraska. For these mortgages and the 
obligations secured thereby, he had paid par. But there 
had been defaults in certain interest payments accrued 
thereon, and certain taxes thereon and on the premises 
mortgaged had not been paid. 

It appears without question that on or about January 
24, 1935, the plaintiff was brought to the office of the 
Nebraska-Iowa Farm Investment Company by one Frank 
Hoagland, and introduced to J. V. Maynes, the manager 
thereof. Hoagland is an associate with Maynes in the 
deal now under consideration, and was by the latter paid 
$150 for his services therein. Epitomizing the discussion 
that followed, J. V. Maynes was represented to plaintiff 
as the man engaged in selling the stock of the Western 
Union Life Insurance Company. Ericson’s testimony is 
that Maynes stated to him that this stock was then worth 
$30 a share, and that dividends thereon were being paid; 
that Maynes told him that his real estate mortgage interests 
could be revamped and reformed and traded to the insur- 
ance company at a valuation of $7,350, which would se- 
cure him 245 shares of stock; that Maynes would revamp 
these securities without charge to Ericson as he would 
get his compensation by the sale of the stock. Ericson 
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further testifies: “He (Maynes) told me that if the com- 
pany refused to make the deal—if they would not allow 
me aS much as 245 shares of stock for my securities—I 
would get my securities back and there would be no deal; 
and he also stated that, if the company would allow more. 
than that, he had estimated that that would be mine and 
I would get all that there was for my securities, and all 
the company would allow me for my securities; that I 
would get it all.” 

At the conclusion of this discussion, J. V. Maynes dic- 
tated a contract to his stenographer. Though this oc- 
curred when Ericson was present, he did not participate. 
The contract thus prepared purports to be between the 
plaintiff, as party of the first part, and the Nebraska-Iowa 
Farm Investment Company, as party of the second part. 
It was not signed when the typing was completed, but 
some hours later the signatures were affixed thereto at the 
home of J. V. Maynes. Summarizing the provisions of this 
instrument, omitting strictly formal parts, it recites the 
ownership by first party of certain securities which first 
party desires to exchange for capital stock of the Western 
Union Life Insurance Company, but which were not then 
in proper form for legal investment of the insurance com- 
pany. 

This contract further recites: ‘‘Whereas, it is the pur- 
pose of this agreement that first party shall offer said 
securities to second party for said capital stock in order 
that second party may have an opportunity to try and re- 
arrange the legal status of said securities into legal in- 
vestments for life insurance companies, after which second 
party will offer said securities to Western Union Life In- 
surance Company for capital stock which will be delivered 
to said first party. * * * 

“Therefore, it is hereby agreed that first party shall and 
does hereby offer the following securities for 245 shares of 
capital stock in the Western Union Life Insurance Com- 
pany:’” (then follows a complete description of the securi- 
ties embraced in the contract). 
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In addition, the following provisions were embraced in 
this contract: ; 

“As evidence of good faith in the above proposition, 
first party hereby deposits $200 cash with second party to 
be held in escrow by them pending the final approval and 
acceptance by the Western Union Life Insurance Company 
of the above described securities and upon the acceptance 
by said company and delivery of said securities, said first 
party hereby agrees to pay said $200 to second party and 
if the offer is not accepted by said Western Union Life 
Insurance Company, second party agrees to refund said 
$200 to first party. 

“Said second party hereby agrees that upon the execu- 
tion of this contract they will immediately take steps to 
contact the owners of the property that is security for the 
above described securities and endeavor to reform and re- 
vamp said securities into legal investments for life insur- 
ance companies and that as soon as said securities can be 
reformed into legal investments that they will tender said 
offer to the Western Union Life Insurance Company, for 
245 shares of capital stock which have a par value of $10 
per share. 

“First party further agrees to furnish abstracts brought 
down to date showing the above described securities to be 
a good and valid first lien on said property except unpaid 
taxes which may show on the records and convey said 
securities by good and sufficient assignments. - 

_ “Should said Western Union Life Insurance Company 
refuse to accept the above offer, said $200 will be refunded 
to first party and this contract shall be null and void and 
of no effect whatsoever. If said Western Union Life In- 
surance Company accept said offer, the parties hereto 
hereby agree to faithfully perform all the terms and con- 
ditions contained herein to be performed by them.” 

_In substance, defendants contend that the terms of the 
foregoing contract constitute it a contract of sale or ex- 
change, and confers upon them the rights of a vendee or 
assignee, wholly relieved of any fiduciary obligations; and 
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that such contract does not create or establish the relation 
of principal and agent between the plaintiff and the de- 
fendant investment company. 

This court is not in accord with these contentions. 
“Where there is a question as to the meaning of a contract, 
it is to be construed most strongly against the party pre- 
paring it.” Greenough v. Willcox, 218 N. W. 175 (238 
Mich. 52). 

The following is a form of this rule which this court has 
approved, viz.: “Language used in a contract prepared by 
one of the parties thereto, which is susceptible to more 
than one construction, should receive such a construction 
as the party preparing the same at the time supposed the 
other party would give to it, or such a construction as the 
other party would be fairly justified in giving to it.” Flory 
v. Supreme Tribe of Ben Hur, 98 Neb. 160, 152 N. W. 295. 

An approved statement of the basic reason on which the 
rule rests is: “Where a contract is ambiguous it will be 
construed most strongly against the party preparing it or 
employing the words concerning which doubt arises, the 
reason for the rule being that a man is responsible for 
ambiguities in his own expressions and has no right to 
induce another to contract with him on the supposition 
that his words mean one thing, while he hopes the court 
will adopt a construction by which they would mean an- 
other thing more to his advantage.” 13 C. J. 545. 

See, also, People’s State Bank v. Smith, 120 Neb. 29, 
231 N. W. 141; Kortright v. Mutual Life Ins. Co., 123 Neb. , 
746, 248 N. W. 904; Lyman-Richey Sand & Gravel Co. v. 
State, 123 Neb. 674, 248 N. W. 891. 

The written contract here presented, read in the light 
of the foregoing principles, and in view of the surrounding 
circumstances established by the proof, clearly discloses 
that the contractual intent was to obtain an exchange of 
Ericson’s securities for the insurance company stock. This 
exchange was to be by and between Ericson and the insur- 
ance company, and in the event terms satisfactory to the 
insurance company were not agreed upon nothing would 
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result and Ericson would retain his securities. Each act 
and duty which the terms of the written contract in suit 
enjoined upon the second party thereto was intended to, 
and did, serve no purpose other than to facilitate and 
secure the making by plaintiff of the primary contract of 
exchange with the Western Union Life Insurance Company. 

“In determining whether a contract is one of sale or of 
agency, the essential test is its real purpose and object. 
* * * Although particular contracts may be difficult to 
classify, the distinction in principle is clear and if the 
other party is merely empowered to bind the owner of the 
property by making on his behalf a contract to sell the 
same to another, and no interest in the property is given 
to him, the contract is merely one of agency.” 66 C. J. 480. 

It follows that the contract in the instant case created 
and established between the parties thereto the relation of 
principal and agent. Gesselman v. Phillips, 110 Neb. 416, 
193 N. W. 750; Fearlman v. Snitzer, 112 Neb. 135, 198 N. 
W. 879; Nebraska Power Co. v. Koenig, 93 Neb. 68, 189 N. 
W. 839; Greenough v. Willcox, 238 Mich. 52, 213 N. W. 175. 

On this basis the facts disclosed in the instant case invoke 
the application of these well established principles, viz.: 

An agent or other fiduciary who deals with subject- 
matter of the agency so as to make a profit for himself 
will be held to account in equity as trustee for all profits 
and advantages acquired by him in such dealings. 2 C. J. 
694, 697, 700, 888; 2 Am. Jur. 202-229; Gesselman v. 
Fhillips, 110 Neb. 416, 193 N. W. 750; Pearlman v. Snitzer, 
112 Neb. 135, 198 N. W. 879; Rockford Watch Co. v. Mani- 
fold, 36 Neb. &01, 55 N. W. 286; Jansen v. Williams, 36 
Neb. 869, 55 N. W. 279. 

An agent who fails to disclose to his principal every 
material fact in the transaction which is the subject-matter 
of the agency is guilty of fraud and bad faith, and may 
not retain anything acquired by him either in the per- 
formance or violation of his agency. Pearlman v. Snitzer, 
supia; Barber v. Martin, 67 Neb. 445, 93 N. W. 722; State 
v. State Journal Co., T7 Neb. 752, 110 N. W. 763; Missouri 
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Valley Trust Co. v. Nelson, 104 Neb. 499, 177 N. W. 835; 
Maul v. Cole, 94 Neb. 714, 144 N. W. 247; Stetinische v. 
Lamb, 18 Neb. 619, 26 N. W. 374. 

All persons who knowingly aid or participate in com- 
mitting a breach of trust will be held responsible for the 
resulting loss, and will be held accountable by personal 
judgment for the value of the property so converted. 
Masonic Bldg. Corporation v. Carlsen, 128 Neb. 108, 258 
N. W. 44; Federal Trust Co. v. Baxter, 128 Neb. 1, 257 N. 
W. 368; Ashby v. Peters, 128 Neb. 338, 258 N. W. 639. 

The evidence in the record clearly discloses that in re- 
liance upon the terms of the contract of agency in suit, 
and upon the false representations of fact made by defend- 
ants, the plaintiff duly assigned to the Nebraska-Iowa Farm 
Investment Company all of his real estate mortgage se- 
curities hereinbefore enumerated and they were by defend- 
ants duly accepted and received. The Vogt and Kreider 
mortgages were revamped and renewed by the investment 
company. The Kreider mortgage, which when revamped 
and reformed amounted to $1,100, together with $659.50 
in cash, and together with a credit of 10 per cent. allowed 
J. V. Maynes amounting to $195.50, was delivered to and 
accepted by the Western Union Life Insurance Company 
at par, and certificate of stock No. 382 A, bearing date of, 
March 11, 1935, for 170 shares of common stock, each of 
the par value of $10 was issued therefor. This certificate 
defendants caused to be transmitted to plaintiff. The Vogt 
mortgage was revamped and renewed in the sum of $1,700, 
and is acceptable to the insurance company, but, together 
with the Benedict mortgage, still remains in possession. 
of defendants and under their control. The 5/8 interest 
in the $8,000 Griffin mortgage was by the investment com- 
pany sold for cash, of which amount, after allowing all 
just credits, there still remains in the possession of the in- 
vestment company the sum of $2,608.26, which is equitably 
the property of plaintiff and as such constitutes a trust 
fund. 

The signature of plaintiff to the contract in suit was 
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secured upon the express and false representation that the 
actual value of the common stock was $30 a share, and 
the contract was entered into by the parties thereto on 
that basis. The defendant investment company wholly 
failed to disclose to plaintiff the true facts with reference 
thereto, and also, in violation of duty, failed to disclose that 
the actual selling price of the 170 shares of stock, when 
purchased, was $11.50 a share and no more. The Distilled 
Spirits, 11 Wall. (U. S.) 356; Norris v. Tayloe, 49 Ill. 17; 

Fairfield Savings Bank v. Chase, 72 Me. 226. 

The defendants are now unlawfully claiming the right 
to purchase for, and supply to, plaintiff 75 shares of com- 
mon stock at a cost to them of $11.50 a share, less 10 per 
cent., in full satisfaction of the terms of the contract in 
suit, and to retain two mortgages, hereinbefore described, 
and the balance of the proceeds of the sale of the Griffin 
decree as additional compensation. This claim transgresses 
the principles announced by this court in Morrison v. 
Hunter, 74 Neb. 559, 105 N. W. 88. 

This court, therefore, finds that these claims of defend- 
ants are unlawfully made and not sustained by the evi- 
dence; that immediately upon the discovery of the actual 
situation and the frauds of the defendant investment com- 
pany and J. V. Maynes, its manager, the .plaintiff on May 
9, 1935, elected to rescind the contract of agency and the 
transaction evidenced thereby, and tendered to defendants 
the certificate of stock, No. 382 A, and demanded the re- 
turn of the securities then held and controlled by defend- 
ants, and also the amount of trust funds then in their pos- 
session. This court further finds that the plaintiff is en- 
titled to rescind said contract of agency, to have a return 
of all of his property in the possession of defendants on the 
date of rescission, which includes the Vogt mortgage, the 
Benedict mortgage, and the sum of $2,608.26 with interest 
thereon, as provided by law, from May 9, 19385. 

Therefore, the findings, general and special, as made and 
entered by the district court for Douglas county in this 
cause, are each set aside and annulled, and its decree and 
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judgment entered in favor of defendants is wholly re- 
versed, and the cause is remanded, with directions to enter 
judgment in favor of the plaintiff and against the Nebraska- 
Iowa Farm Investment Company and J. V. Maynes for the 
return to plaintiff of the two real estate mortgages re- 
ferred to herein, and, in addition, a judgment for the sum 
of $2,608.26 with interest, all to be in harmony with this 
opinion. 
REVERSED. 


HARRIET L. BERNHARD, APPELLEE, V. PRUDENTIAL INSUR- 
ANCE COMPANY OF AMERICA, APPELLANT. 
278 N. W. 846 


FILED APRIL 1, 1938. No. 30227. 


1. Insurance: DbBaTH: ACCIDENT. Insured’s death may be jeld 
accidental if it results from something unusual, which took 
place without the foresight or expectation of the insured, and 
could not have been reasonably anticipated by him. 

When an insured makes an attack upon an 

ee ‘anil while advancing to continue such attack is shot 

and killed by such officer, the insured did not meet his death 
through accidental means. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed. 


Young & Williams, for appellant. 
Gray & Brumbaugh, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ. 


PAINE, J. 

The plaintiff sues to recover upon the provisions for 
double payment for accidental death contained in seven 
policies of life insurance upon the life of her husband, 
Otto H. Bernhard. The answer admitted the issuance of 
the policies, and that they were in force at the time of the 
death, but denied that any accidental death benefit is due, 
alleging that death was brought about -by Bernhard’s own 
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wrongful act. At the close of the evidence, each party 
moved for a directed verdict, and the court discharged the 
jury and entered judgment on each cause of action for a 
total amount of $2,800.92, and allowed an attorney fee of 
$300. 

The facts in the case may be briefly stated as follows: 
Otto H. Bernhard was 52 years old, weighed 185 pounds. 
He left his home in Omaha at 6 a. m., on May 29, 1934; 
between 1 and 2 o’clock that afternoon he stopped his 
car in front of a restaurant at Rosalie, Thurston county, 
Nebraska, and went in and had a steak dinner, visiting 
with the proprietor. In this restaurant, the front room 
is 24 by 28 feet, and at the rear there is a 16-foot counter, 
with some ice cream tables on one side of the room, and on 
the other side a cigar stand and card tables. 

The village marshal, Forest Brown, testified that he had 
never met Bernhard prior to this occasion, but had pre- 
viously seen him drive through town and stop at different 
places, and had decided to search his car the first time he 
got a chance. Marshal Brown had been checking water 
meters, and in going past the café saw this car and waited 
outside for the owner. He testified that he was wearing 
a-regular officer’s star, which was pretty well exposed, 
and told the deceased he was an officer as soon as he came 
out to go to his car. 

In the conversation that ensued, marshal Brown testi- 
fies he told him: “I understand you are hauling liquor, 
and I believe J will look your car and case over, and see 
if you are.” Bernhard asked, “What are you going to do?” 
and the marshal said, “I am going to arrest you if you are 
hauling liquor.” Bernhard took a large sample-case out 
of the car and walked into the café with it, saying that it 
had candy in it, and placed it on the counter at the rear of 
the room. The marshal said to open it up and let him look 
at it, and reached over and knocked the case a little, and 
said, “It sounds like liquid in here of some kind, don’t it? 
I guess I will take the case.” Bernhard started to go out 
of the restaurant, leaving the case on the rear counter, 
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and the marshal stepped in front of him, and thereupon 
he whirled and struck the marshal a violent blow in the 
eye, and continued striking him. The marshal pulled his 
gun and told him he would shoot, and Bernhard said, 
“Shoot, God damn you, you haven’t got the guts.” The 
marshal shot, and the bullet struck the edge of a watch 
in the left shirt pocket and was deflected into Bernhard’s 
body, from the effects of which he died within a minute 
or two. 

Marshal Brown said Bernhard was turned sidewise 
toward him, and that “it seemed to me he was coming 
around with a gun or was going to unloosen another left 
hook, or something, and I pointed this gun at his upper 
left shoulder or forearm. I didn’t really intend to seriously 
injure him, as far as that is concerned.” 

Marshal Brown called a doctor and the sheriff, and 
went out and examined the insured’s car and found it con- 
tained four gallons of alcohol in tin containers and three 
jugs of whisky, all of it being moonshine. There was no 
candy in the car, but there was an extra set of license 
plates in it, Kansas license plates. The examining doctor 
testified that the bullet wound was just below the left 
nipple, which is where the heart is normally located. 

In this case it was stipulated that the premiums were 
all paid, and that all of the policies were in force on the 
date of the insured’s death, and upon proper proof of death 
being made the defendant insurance company immediately 
paid to plaintiff the full life insurance benefits due on 
each of the seven policies, but the company denied liability 
upon the provision for double liability in case death results 
solely through external, violent, and accidental means. 

The defendant sets’ out nine errors relied upon for re- 
versal, which cover every phase of the case. The plaintiff 
insists that there is no provision in any of these policies 
which renders them void in case the insured is violating 
the law at the time of his death, nor is there any provision 
which involves the question whether the insured came to 
his death during the commission of an offense. 6 Couch, 
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Cyclopedia of Insurance Law, sec. 1236; Piotrowski v. 
Prudential Ins. Co., 141 Mise. Rep. 172, 252 N. Y. Supp. 
313. 

The plaintiff also calls to our attention that the deceased 
was wearing bifocal glasses; that the officer had his gun 
at about his waistline, and that the deceased may not have 
seen the gun at all, and, as some evidence indicates, that 
the marshal’s badge may have been under the bib of his 
overalls, from which plaintiff argues that the deceased may 
not have known that the marshal was an officer of the law, 
but the evidence does not support this contention on the 
part of the plaintiff. 

The plaintiff contends that an event which takes place 
without the foresight or expectation of the person acted 
upon must be considered accidental, citing Railway Officials 
& Employees Accident Ass’n v. Drummond, 56 Neb. 285, 
76 N. W. 562. The facts in this case show a wanton killing 
of a young man by a pair of hold-ups, although the young 
man had stopped his bicycle immediately upon their com- 
mand and did no act to provoke them in any way. 

We are cited to many similar cases. In DeMello v. John 
Hancock Mutual Life Ins. Co., 281 Mass. 190, 1838 N. E. 
255, the deceased was a fisherman, and was shot by a 
bullet from a rapid-firing gun of United States coast 
guards’ for violating the National Prohibition Act. He 
carried a policy providing for double accidental death bene- 
fits. The coast guard did not intend to kill or wound any 
one, but fired low at the hull of the boat to disable it. The 
court is of the opinion that the death was not incurred by 
accidental means. He was shot and killed while engaged 
in the transportation of liquor in violation of the federal 
statute, and it is held to be contrary to public policy to 
permit a recovery in such case. 

It is said that, in suits on accident policies insuring 
against the risk of death from external violence and acci- 
dental causes, mere proof of death will not suffice, but 
plaintiff must also prove that the death was accidental. 
The true rule is that, where plaintiff's proof shows a vio- 
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lent death, and does not show it to have been self-inflicted, 
his case is prima facie made out, because suicide will not be 
presumed. This statement is taken from Boggan v. Provi- 
dent Life & Accident Ins. Co., 79 Fed. (2d) 721. If, how- 
ever, the evidence shows not merely a death by shooting, 
but that death occurred as the result of an encounter, 
then it is incumbent upon the plaintiff to take the initiative 
again and show by other evidence that the death was acci- 
dental, citing Mutual Life Ins. Co. v. Sargent, 51 Fed. (2d) 
4; Scales v. Home Life Ins. Co., 89 Fed. (2d) 580; Metro- 
politan Life Ins. Co. v. Roma, 97 Colo. 493, 50 Pac. (2d) 
1142 (involving the death of a bootlegger). 

Let us now examine a leading case where a homicide 
is held to be an accident. Such is the case of Employers 
Indemnity Corporation v. Grant, 271 Fed. 136, 20 A. L. R. 
1118, in which a passenger conductor endeavored, as his 
rules required him to do, to get a passenger out of the 
toilet room when the train was approaching a terminal 
junction. The passenger refused to unlock the door and 
refused to come out. The conductor went into the express 
car and got a revolver to scare the passenger. He climbed 
up on the arm of the car seat and tapped lightly on the 
glass top of the toilet, and ordered the passenger to come 
out. As soon as the conductor’s head could be seen through 
this glass, the passenger shot the conductor dead. The 
conductor did not know that the passenger had a revolver. 
In this case death was held to be accidental, for the con- 
ductor did not have any reason to anticipate that he would 
be killed. 

It is well established by cases herein cited that, when an 
insured did not make an assault, nor was his death in any 
way due to his own misconduct, such death may be held to 
be accidental if it resulted from something unusual, which 
took place without the foresight or expectation of the in- 
sured, and could not have been reasonably anticipated 
by him. 

But, on the other hand, when the insured was the ag- 
gressor, and made such an attack on another as would 
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naturally invite a deadly encounter, and if the aggressor 
is killed as the probable consequence of such assault, his 
death cannot be regarded as accidental, since he voluntarily 
put his life at stake, and deliberately took the chances of 
getting killed. O’Bar v. Southern Life & Health Ins. Co., 
232 Ala. 459, 168 So. 580. 

An unusual case was that in which a husband was elec- 
trocuted for murdering his wife, and suit was brought on 
the ground that his death was accidental. The court held 
in Diamond v. New York Life Ins. Co., 42 Fed. (2d) 910, 
that he could reasonably have anticipated that his death 
would ensue as the result of such act, and that his death 
was not a remote probability. 

The cases appear to be clear on the following proposi- 
tions: Did the insured have any reason to believe that the 
slayer had a dangerous weapon, which he intended to use? 
If he did not, the death might be held to be accidental. 
Did the insured make a vicious and unprovoked assault 
upon an officer who was attempting to arrest him? If he 
did, it has been held in many cases that the killing by the 
person assaulted is not an accident, although the assailant 
did not know that his victim was armed. Meister v. General 
Accident Corporation, 92 Or. 96, 179 Pac. 913, 4 A. L. R. 
718, and annotation following; Taliaferro v. Travelers Pro- 
tective Ass’n, 25 C. C. A. 494, 80 Fed. 368; Erb v. Connect- 
cut Mutual Accident Co., 232 Pa. St. 215, 81 Atl. 207; Price 
v. Accidental Life Ins. Co., 169 Cal. 800, 147 Pac. 1175; 
Mid-Continent Life Ins. Co. v. Dunnington, 177 Okla. 484, 
60 Pac. (2d) 1047; Mutual Benefit Health & Accident Ass’n 
v. Ryder, 166 Va. 446, 185 S. BE. 894, 

The shooting in the case at bar does not appear to the 
court to come within any of the very liberal definitions of 
the word “accident,” as found in our decisions. 

It appears that the insured not only commenced the 
assault, but provoked and invited violence, and was ad- 
vancing in a threatening manner upon an officer of the 
law at the time he was shot. He should have anticipated 
and expected the reasoriable consequences of his acts. 
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In our opinion, the court erred in overruling the defend- 
ant’s motion for a directed verdict. 
REVERSED. 


LINNA T. APFEL, APPELLEE, V. GENERAL AMERICAN LIFE 
INSURANCE COMPANY, APPELLANT. 
278 N. W. 884 


FILeEn AprRIL 1, 1938. No. 30252. 


1. Insurance. Beneficiary entitled to recover upon a paid-up policy 
of life insurance where the defense was that policy had lapsed 
by reason of sending a notice demanding payment of $2.48 of in- 
terest. 

ATTORNEY’S FEES. An attorney’s fee in actions on 
insurance policies must always be reasonable in amount, and 
cannot be based solely on the amount of the judgment, but 
should only be fixed after examining the type of questions in- 
volved, and the length of time, diligence and skill necessarily 
devoted to the preparation and presentation thereof. 


APPEAL from the district court for Lancaster county: 
ELLWOOD B. CHAPPELL, JUDGE. Affirmed. _ 


Loren H. Laughlin, Allen May and J. R. Burcham, for 
appellant. 


Baylor, Tou Velle & Healey, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ. 


PAINE, J. 

This is an action to recover death benefits upon a paid- 
up policy of life insurance. Defendant claimed the policy 
had lapsed. Plaintiff moved for judgment upon the plead- 
ings. The court after arguments entered judgment for 
$1,825.59, with interest from September 19, 1936, and 
costs, including an attorney’s fee of $250. 

It is understood that the motion for judgment on the 
pleadings admitted the truth of all well-pleaded facts in 
the answer, together with all fair inferences to be drawn 
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therefrom, and the court, in passing upon such motion, 
assumed the truth of the allegations in both pleadings. 

The defendant, in assigning errors, insists that the 
judgment is not supported by the pleadings, is contrary 
to law, and fails to give full faith and credit to the decree 
of the circuit court of the city of St. Louis approving the 
purchase agreement of the assets of the Missouri State 
Life Insurance Company by the General American Life 
Insurance Company, entered September 7, 1933; also in- 
sists that the court erred in taxing attorney’s fees of $250 
as grossly excessive, being about 18 per cent. of the amount 
involved, and involving but a half-day in court, and insists 
that the motion to retax attorney’s fees should have been 
sustained by the court. 

This policy was issued by the Missouri State Life In- 
surance Company on July 29, 1932, for $2,000, and it was 
originally issued as a paid-up policy, no additional pre- 
miums to be charged thereon at any time. The insured ob- 
tained a policy loan thereon in the sum of $600. In Au- 
gust, 1933, the Missouri State Life Insurance Company 
became insolvent, and the superintendent of insurance 
found that the assets would not warrant the company in 
continuing business, and the court authorized him to sell 
and dispose of all the assets of said company. 

An entirely new company, the General American Life 
Insurance Company, purchased all of the assets, and issued 
its certificate of assumption under date of September 7, 
1933, by which it assumed and agreed, among other things, 
to carry out the obligations of the policy therein described. 
If a policyholder did not care to continue his policy in 
the new organization, he could go into the court before 
which the matter was pending, surrender his policy, and 
receive a certain amount in cash. If he desired to continue 
his policy in force, the decree of the court provided for a 
lien to be.set up against each of the old policies issued by 
the former company. As the parties do not agree on the 
effect of this lien, we are required to examine it with 
some care. Plaintiff’s deceased was notified that there was 
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a lien outstanding against his policy as against all others. 
This lien was computed at 50 per cent. of the reserve of 
the policy as of September 1, 1933. It is stated in section 
19 of exhibit D that this lien can never be increased above 
the initial amount, ‘nor above any amount to which it may 
have been reduced by any distribution,” and section 17 
states that the lien bears interest at the rate of 5 per cent., 
payable at the end of the policy year. After the fifteenth 
year, if all liens have not been discharged, the rate will be 
reduced to 4 per cent. In section 18 it is stated that every 
dollar of interest paid on the liens goes to the old policy- 
holder’s account, and increases the earnings used for his 
benefit. It is further stated in section 30 that it is expected 
that the liens may be entirely eliminated within the period 
of 15 years, the same being extinguished out of recovery in 
values and earnings on the business. 

We have gone into detail in regard to this rather elusive 
“lien” arbitrarily taxed up against outstanding policies, 
which it was hoped would be wiped out by the earnings 
of the company within 15 years, for the reason that this 
lien offers the difficulty of arriving at a decision of the 
case. The defendant insists that this policy had outstand- 
ing against it on July 5, 1936, a loan of $600, with interest 
to that date of $35.78; that it had the lien charged up 
against this policy of $541.30, and that the interest on this 
lien at 5 per cent. to July 5, 1936, amounted to $25.29, 
making a total indebtedness charged against the policy 
on that day of $1,202.37, and that at the same moment 
the cash surrender value of this paid-up policy was $1,- 
202.42, leaving a credit of five cents due to the policy- 
holder, and thereupon on said date a notice was sent out 
to the policyholder, stating that he owed interest of $2.48, 
and who he should pay it to, and it stated on the back of 
said notice that, inasmuch as the indebtedness of the policy 
equals the available cash value, the policy has lapsed, and 
will be void in accordance with its terms, unless the interest 
thereon is paid within the period stated in the preceding 
paragraph. 
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The plaintiff insists that the only debt against this 
policy was $600, with the interest thereon; that the lien 
which the company arbitrarily charged against the policy 
was not an indebtedness in any sense against the policy; 
that by its very terms the interest upon this lien was not 
due until July 29, 1936, the anniversary date of the policy, 
and no part of that interest could be demanded or collected 
on July 5; and it was further provided that if the insured 
died before September 1, 1948, the lien charged up against 
the policy was not to be deducted, but should be waived in 
the payment of the death claim, and the insured died in 
1936, and, therefore, the lien itself could not be deducted 
from his policy. 

This lien seems to occur first in the purchase agreement, 
a photostatic copy of which is attached to the petition as 
exhibit B, and it is set out in section (c), art. IJ thereof, 
that the appraised value of the assets purchased is less 
than the required legal reserves. Therefore, a lien equal to 
50 per cent. of the terminal reserve on each policy has 
been established in the accounts of the old company, and 
such lien and its accumulation shall be carried as an asset 
by the new company,—a rather unique arrangement. 

In article VII appear the provisions covering the reduc- 
tion and repayment of such liens. It provides that the new 
company will apply the net earnings of the old company 
to the reduction and repayment of such liens against all 
the policies; that such accounting shall take place on 
various fixed dates, and that the new company shall con- 
tinue to apply all such net earnings to the gradual reduc- 
tion and repayment of such liens until such time as the 
sum so applied shall be equal to and cancel the entire 
amount of the original lien. 

The defendant cites the case of Kittles v. General Ameri- 
can Life Ins. Co., 182 S. Car.-162, 188 S. E. 784, which 
states that the arrangement in reference to these policy 
liens was definite and clear. 

Now, with all due respect to that South Carolina de- 
cision, we have reached a different conclusion. 
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The assets of the old company were arbitrarily charged 
down, or off, to leave a deficit of 50 per cent. of the re- 
serve on each policy, according to the books of the old 
company, which had ceased to function otherwise. How- 
ever, each policy was entitled to its share of the earnings, 
which were constantly being recovered by skilful handling 
of these assets. 

This lien was not a definite sum, but was an amount 
which would fluctuate with earnings secured from the 
assets of the old company. There was not a definite actual 
liability to pay a certain definite sum of money on July 5, 
1936, or any other date except on accounting dates, and 
this paid-up policy could not in law or equity be arbi- 
trarily canceled as of that date for failure to pay $2.48 
interest, which date in any event was not the correct in- 
terest payment date. 

On May 4, 1937, the trial court entered judgment on 
the pleadings in the sum of $1,325.59, with interest at 6 
per cent. and attorney’s fee in the sum of $250. Objections 
to the amount of this fee are set out at length in the brief, 
and it is insisted this court has held that 10 per cent. of 
the judgment recovered is a fair fee. Rathbun v. Globe 
Indemnity Co., 107 Neb. 18, 184 N. W. 903. The plaintiff 
cites two cases in support thereof: Hemmer v. Metro- 
politan Life Ins. Co., 183 Neb. 470, 276 N. W. 153; Prince 
v. Pathfinder Life Ins. Co., 133 Neb. 705, 276 N. W. 661. 

The transcript shows that some 46 pages are taken up 
with the petition and answer, and, in addition, a large 
number of printed exhibits are attached, the proceedings 
in the circuit court of St. Louis alone being a booklet of 
some 54 pages. Doubtless the trial court is as good a judge 
of the reasonableness of the fees for the services rendered 
in its court as any one, and he saw fit to fix the fees at 
more than the usual fee of 10 per cent. 

An attorney’s fee in actions on insurance policies must 

always be reasonable in amount. In many cases it cannot 
be based solely on the amount of the judgment, but should 
only be fixed after examining the type of questions in- 
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volved, the length of time, diligence, and skill necessarily 
devoted to the preparation and presentation of the matters 
involved. 

After an examination of the entire record in this case, 
we have found no reversible error, and affirm the judg- 
ment entered by the lower court, and tax an additional 
attorney’s fee of $50 in this court. 

AFFIRMED. 


UTILITIES INSURANCE COMPANY, APPELLEE, V. CHARLES 


STUART ET AL., APPELLANTS. 
278 N. W. 827 


FILep AprIL 1, 1938. No. 30149. 


1. Contracts: ASSENT. In the absence of some statutory require- 
ment or specific agreement that a contract is not to become 
effective until signed, assent thereto may be shown in other 
ways, as by accepting or delivering the contract and acting 
under it. 


EXEcuTION. As a general rule, a party who signs 
and delivers a contract is bound by the obligations it contains, 
although it is not executed by all the parties for whose sig- 
natures it was prepared, where there is no testimony on his 
part of intention not to be bound thereby until it is signed by 
others, and no express agreement shown to such effect, brought 
home to the obligee therein. 

Rescission. A rescission of a contract by subsequent 
agreement as much requires the meeting of the minds of all 
parties thereto as does the making of the contract; and where 
there are three parties to a contract, two of such parties alone 
may not rescind or supersede such contract so as to affect 
the rights and liabilities between either of them and the 
third party thereto. : 

4. Pleading. A defendant answering plaintiff’s petition as a 
special defense pleads that the contract sued on by plaintiff 
was superseded by a contract made at a later date. Held, that 
the answer was in the nature of a confession and avoidance 
and admitted the consummation of the original contract in 
seeking to avoid its legal effect, though the answer also con- 
tained a general denial. 

Assignments: RATIFICATION. A party may assent to or ratify 


co 


ou 


414 NEBRASKA REPORTS [VOL. 134 
Utilitics Ins. Co. v. Stuart 


an assignment of an executory contract, though for personal 
services, or may by his acts and conduct be estopped to set up 
nonconsent thereto. 
EsTopPpeL. When a contract for personal services in 
procuring of insurance risks is assigned by the party for whom 
the services are to be performed, and the other party with 
knowledge of the assignment acts for the assignee, writing in- 
surance on policies of assignee and collecting premiums there- 
for, held, that by such conduct the other party to the contract, 
when sued for the premiums claimed to be owing under the 
assigned contract, was estopped from contending that assignee 
could not enforce contract. 

An instrument purporting to assign “all of the accounts 
receivable for premiums in the course of collection now on their 
books in the amount of $117,955.82, together with all right, 
title and interest, both legal and equitable, and to all contracts 
relating to the same,” construed, and held, that it was the in- 
tention by such instrument to transfer to assignee all such 
accounts then owing the assignors, and that proof thereof 
should not be confined to the assignors’ books, but could be 
shown by any competent evidence. 

_8. Evidence. In a suit against two individual defendants who were 
jointly general agents of an insurance company, entries on the 
books of said general agency kept in the regular course of busi- 
ness of such agency under the supervision of one of its members 
are admissible in evidence on behalf of the adverse party, when 
in the nature of admissions, as against both defendants. 

9. Trial. While it is proper practico for the trial court to furnish 
to the jury forms of verdict for their convenience when they 
retire for deliberation; yet, only such forms of verdict should 
be so furnished as might, under the issues and evidence, be 
properly returned by the jury. 

Disputed questions of fact, as well as the credibility 

of witnesses, are for the determination of the jury; and a 

verdict will not be disturbed on the ground that it is not sup- 

ported by the evidence, where there is sufficient competent evi- 
dence to sustain it. 


10. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


Beghtol, Foe & Rankin, for appellants. 


Good, Good & Kirkpatrick, Lester L. Dunn and Ralph W. 
Ford, contra. 
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Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ., and ELDRED, District Judge. 


ELDRED, District Judge. 

This is an action brought by Utilities Insurance Com- 
pany, plaintiff, against Charles Stuart and Richard L. 
Kimball, defendants, upon a written contract executed 
under date of August 1, 1930, purporting to have been 
made by and between Lynton T. Block & Company, first 
party, alleged to be engaged in the insurance business and 
to operate Utilities Indemnity Exchange, as attorney in 
fact for the subscribers thereat, A. R. Talbot Underwriters, 
Inc., general agent, party of the second part, alleged to be 
attorney in fact for and to operate Highways Motor Un- 
derwriters, an insurance exchange insuring automobile 
risks, and Richard L. Kimball and Charles Stuart, third 
parties. The contract provides: “The third parties are now 
actively connected with A. R. Talbot Underwriters, Inc., 
and it is understood and agreed that in the event the said 
A. R. Talbot Underwriters, Inc., cease to be actively en- 
gaged in business * * * then the third parties * * * shall be 
substituted herein as the general agent with like effect as 
if this contract were made with them in the first instance.” 
It is alleged that A. R. Talbot Underwriters, Inc., ceased 
to be actively engaged in business January 1, 1931; that 
while Richard L. Kimball did not sign the contract, his 
failure to do so was an oversight; that it was his intention 
to be bound by it; that he assented to and adopted the 
terms of the contract; and that Richard L. Kimball and 
Charles Stuart, on January 1, 1931, became substituted 
for A. R. Talbot Underwriters, Inc. The petition alleges 
the reinsurance by plaintiff of the liabilities of Utilities 
Indemnity Exchange and claims to have succeeded by as- 
signment to the right of the subscribers of Utilities In- 
demnity Exchange and Lynton T. Block & Company. 
Plaintiff prays for recovery of amounts claimed due from 
defendants for insurance premiums for which, it. is claimed, 
they became responsible as general agents. 
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Defendant Stuart, answering plaintiff’s petition, (1) 
denies all allegations therein contained; (2) alleges that 
the contract sued on by plaintiff never became a binding 
contract as to him, because it was not executed by Richard 
L. Kimball; and (3) that on October 30, 1930, Lynton T. 
Block & Company and A. R. Talbot Underwriters, Inc., 
entered into an agreement superseding the contract sued 
on in this action; and that from and after said date the 
contract sued on had no binding force upon any of the 
parties thereto. The reply of plaintiff is a general denial. 
The answer of defendant Kimball is a general denial. 

On trial, there was a verdict and judgment for plaintiff 
against both defendants, and from an order of the court 
overruling separate motions for new trial, defendants have 
appealed. In this opinion the plaintiff in the lower court, 
appellee herein, is referred to as plaintiff, and the defend- 
ants in the lower court, appellants, are referred to as de- 
fendants. 

It appears that defendants, Kimball and Stuart, and 
A. R. Talbot Underwriters, Inc., were interested in High- 
ways Motor Underwriters, a reciprocal exchange, insuring 
automobile risks; A. R. Talbot Underwriters, Inc., was its 
attorney in fact; Utilities Indemnity Exchange was a re- 
ciprocal exchange, and Lynton T. Block & Company was 
its attorney in fact. A reciprocal exchange is defined in 
the testimony as: “An unincorporated association of firms, 
corporations and individuals who agree by written in- 
strument called power of attorney to choose an attorney 
in fact to act for them in the exchange of indemnity. The 
attorney in fact is empowered under a reciprocal con- 
tract,—reciprocal power of attorney to handle premiums, 
settle losses, and in short, to carry out the business of in- 
surance for those who join in such an association.” The 
contract which is the foundation of this suit contains the 
following clause: 

“Fifteenth: The third parties are now actively con- 
nected with A. R. Talbot Underwriters, Inc., and it is un- 
derstood and agreed that in-the event that A. R. Talbot 
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Underwriters, Inc. cease to be actively engaged in busi- 
ness or in the event that the third parties shall form a 
partnership or corporation and engage actively in business 
by way of taking over all or any substantial part of the 
business of A. R. Talbot Underwriters, Inc., then said 
third parties or the partnership or corporation to be so 
formed by them shall be substituted herein as the general 
agent with like effect as if this contract were made with 
them in the first instance.” 

The contract is signed by Lynton T. Block & Company, 
and by “A. R. Talbot Underwriters, Inc., by Charles 
Stuart, President. Attest: Richard L. Kimball, Secretary.” 
It is also signed by Charles Stuart individually, but is not 
signed by Richard L. Kimball individually. 

It is first urged that the defendant Stuart is not bound 
by the contract sued on because not signed by defendant 
Kimball. In brief of defendant Stuart, it is said: “Where 
a contract in writing ‘is obviously drawn as a mutual 
agreement between several parties to be signed by all of 
them, it must be executed by all of such parties or it will 
not bind any of them.” In support of this proposition de- 
fendant quotes at length from Welsh v. Premack, 61 S. 
Dak. 326, 249 N. W. 1. But, a modification to the rule pre- 
sented is recognized in that case; that is, that the contract 
must be executed, by all parties signing it, “or otherwise 
acceding to its terms.” To like effect is Hess v. Lackey, 
191 Ind. 107, 132 N. E. 257, also cited by defendant. These 
cases are in harmony with the view of the law adopted 
by the trial court in this case as expressed by instruction 
No. 6, of which defendant Kimball complains. In Wilcox 
v. Saunders, 4 Neb. 569, cited by defendant, the question as 
to a party being bound on a contract by having acceded 
to its terms in some manner other than by signing it was 
not involved or considered. The same is true of Middle- 
boro Nat. Bank v. Richards, 55 Neb. 682, 76 N. W. 528, and 
Morton v. Harvey, 57 Neb. 304, 77 N. W. 808, also cited 
by defendant. Further, in the last two cases the bond in- 
volved was signed by part of the sureties, on the condition 
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that it was not to be considered complete or delivered until 
signed by all the sureties named, which presented a dif- 
ferent question than here involved. 

While the defendant Kimball was named as patty to the 
contract and it was prepared for his signature, there was 
no testimony or contention made that it was signed by 
Stuart on condition that it was not to become a binding 
obligation as to him or delivered until signed by Kimball. 
As to delivery, the defendant Stuart testified that when he 
signed the contract he “turned it over to Kimball.”” When 
asked: “Q. Did you have any understanding or agreement 
with him at:that time that he would sign the instrument?” 
He answered, ‘‘No.” Kimball testified as to the same mat- 
ter: “Q. Did Mr. Stuart say anything to you concerning 
not delivering this contract to any one until you had signed 
it? By the Court: Shouldn’t that be confined to the time? 
Q. Yes. I mean at the time you got the contract, exhibit 
6, from him signed by him. * * * A. No, there was nothing 
said.” Consequently, the defendant Stuart, having exe- 
cuted and delivered the contract, or permitted it to be de- 
livered, is bound by the obligation therein assumed, al- 
though the contract was never signed by Kimball. Farmers 
State Bank of York v. Brock, 120 Neb. 551, 234 N. W. 92; 
Kansas City Terra-Cotta Lumber Co. v. Murphy, 49 Neb. 
674, 68 N. W. 1030; Naylor v. Stene, 96 Minn. 57, 104 N. W. 
685. 

Defendant Kimball urges error in holding the contract 
sued on binding as to him, and challenges the rule of law 
stated by the court in instruction No. 6, wherein the court 
advised the jury: 

“In order that a party may be bound by written contract 
it is not essential that he must attach his signature thereto. 
His assent may be evidenced in other ways such as by 
accepting the contract and acting thereunder.” And ap- 
plying this rule to the issues and evidence in this case, the 
instruction further states: “If you find from the evidence 
that the defendant Kimball did in fact act under the con- 
tract, whether by the name of A. R. Talbot Underwriters, 
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Inc., Highways Motor Underwriters, his own personal 
name or any other name, and received benefits from said 
contract, and so agreed to the same as a matter of fact, 
you are at liberty to find that he became bound by said 
contract notwithstanding the fact that he did not attach 
his signature individually thereto.” 

This instruction by the trial court is in harmony with a 
well-established rule of law that, in the absence of some 
statutory requirement or specific agreement that a con- 
tract is not to be effective until signed, assent thereto may 
be shown in other ways as by delivering the contract and 
acting under it. This rule is recognized in Welsh v. Pre- 
mack, supra, and Hess v. Lackey, supra, cited by defendant. 
In Ramsay Realty Co. v. Ramsay, 135 Ia. 612, 113 N. W. 
468, the facts were closely analogous to those in the case 
at bar, and the court there applied the rule followed by 
the trial court herein. In the instant case, defendant Kim- 
ball signed the contract, exhibit 6, as secretary of the 
A. R. Talbot Underwriters, Inc., but, although named as a 
third party thereto along with defendant Stuart, he did not 
sign it in his individual capacity, yet, after the contract 
had been signed as above indicated, Kimball delivered the 
contract to Lynton T. Block & Company. The contract 
provided that Highways Motor Underwriters should be 
liquidated. He then knew that the Highways Motor Un- 
derwriters and A. R. Talbot Underwriters, Inc., were in 
process of liquidation. He testified: “We were in the 
process of liquidation, if you want to call it that, of the 
Highway Motors Exchange and the A. R. Talbot Under- 
writers, Incorporated, at the time this contract was drawn. 
* * * It was known at that time that the Highways Motor 
Underwriters and the A. R. Talbot Underwriters would 
pass out of the picture as soon as this reinsurance of their. 
business had been effected. * * * It is evidently drawn with 
that in mind.” Defendant must be held to have known 
that under the terms of the contract, as soon as the liquida- 
tion of said underwriters was completed, the only parties 
remaining to said contract would be-the parties designated 
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as the “first party” and the “third parties,” Stuart and 
Kimball. Kimball having delivered the contract, under the 
circumstances then existing, must be held to have effective- 
ly approved it. In the case of Ramsay Realty Co. v. Ram- 
say, supra, the party seeking to avoid the contract, as in 
this case, signed only as an officer of a company that was 
a party thereto, and did not sign personally. The court in 
the opinion states: “True he did not sign the agreement 
except in a representative capacity; but he did accept the 
benefits of the contract, and cannot now be heard to say 
that he will not be bound by its burdens. It is as binding 
upon him as if he had personally signed it. Unless a con- 
tract is required by statute or arbitrary rule to be in 
writing, it need not be signed by the party to be charged, 
provided it be accepted and acted on by him. This doctrine 
is so fundamental as not to need the citation of authorities.” 
See Henderson v. Henderson, 186 Ia. 564, 114 N. W. 178; 
Albright v. Stegeman Motor Car Co., 168 Wis. 557, 170 N. 
W. 951, 19 A. L. R. 463;-Monarch Portland Cement Co. v. 
Creedon & Sons, 94 Neb. 185, 142 N. W. 906. 

Defendant Kimball in his brief urges that he never 
acted under the contract or received any benefits therefrom. 
It appears that he continued the insurance business after 
the charter of A. R. Talbot Underwriters, Inc., was for- 
feited, and being asked as to such business with reference 
to the time of such forfeiture: “Q. And continuing after 
that time, you continued to handle business,—that is, 
Highways Motor Underwriters continued to handle busi- 
ness of the Lynton T. Block & Company and Utilities In- 
demnity Exchange, did it not? A. I continued to handle 
the business that came in from these subagencies, myself. 
This business kept coming in and I kept sending it on to the 
Utilities Indemnity Company.” He also made to the plain- 
tiff company daily reports showing typewritten portions 
of the policies and the premiums and indorsements, policies 
used being the policies of the plaintiff company. However, 
defendant claims that none of such insurance was written 
under the contract, exhibit No. 6, but contends that it was 
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written under an oral arrangement, the exact terms of 
which not being shown. Much of defendant’s testimony 
on the question here considered is largely self-serving 
statements, and in view of other facts and circumstances 
shown by the evidence, it is not convincing. The conver- 
sation sought to be proved, through which defendant was 
attempting to establish an oral arrangement for the writing 
of insurance, appears to have been had prior to the execu- 
tion and delivery of the contract, exhibit No. 6, and the 
objections thereto were properly sustained. 

There were some additional allowances made defendants 
for commissions over the 25 per cent. specified in the con- 
tract; that is, 214 per cent. on account of prevention ex- 
pense, and 5 per cent. on account of adjustment expense. 
Also allowance of $110 a month for writing of policies 
written in the defendant Kimball’s office, formerly written 
at the office of Lynton T. Block & Company. This allow- 
ance appears to have been made under date of October 4, 
1930. However, there is nothing inconsistent with the con- 
tract in allowing to the defendant an additional compensa- 
tion for additional services. We conclude that the evidence 
was such as to justify the court in giving instruction No. 
6, submitting that issue to the jury. 

Defendant Stuart in his answer pleads (3) that on 
October 30, 1930, Lynton T. Block & Company and A. R. 
Talbot Underwriters, Inc., entered into an agreement super- 
seding the contract sued on in this action; that from and 
after the 30th day of October, 1930, the contract sued ‘on 
was ineffective and had no binding force upon any of the 
parties hereto. The court by its instruction No. 4 charged 
the jury: 

“Where there are three parties to a contract it cannot 
be changed, modified, rescinded or superseded by the ac- 
tion of only two of such parties so as to affect rights 
between either or both of them and the third party. And 
if you find from the evidence that the defendant Stuart 
or the defendant Kimball or both of them became bound 
by the contract of August J, 1930, you are instructed that 
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the contract entered into on October 30, 1930, between 
Lynton T. Block & Company and A. R. Talbot Under- 
writers, Inc. could have no effect upon said contract of 
August 1, 1980, so far as concerns rights and liabilities 
between Lynton T. Block & Company and the defendants 
Kimball and Stuart or either of them.” 

Both defendants assigned this as error. There were 
three parties to the contract sued on, exhibit No. 6, the 
third parties being the defendants. The contract of Oc- 
tober 30, 1930, exhibit No. 10, purports to have been be- 
tween Lynton T. Block & Company, first party, and A. R. 
Talbot Underwriters, Inc., second party. It is signed: 
“Lynton T. Block & Co., A. R. Talbot Underwriters, Inc., 
per Richard L. Kimball, W. B. Walker.” It appears that 
W. B. Walker was superintendent of agencies for Lynton T. 
Block & Company. Stuart and Kimball were not parties 
to the contract of October 30, 1930, exhibit 10. Further, 
the contracts are not confined to the same subject-matter. 
Exhibit 6 appears to be confined to “automobile insurance 
with a commission of twenty-five per cent.’ There is an 
indorsement affixed to said contract, however, extending 
it to include the writing of “residence burglary, personal © 
holdup, and the miscellaneous types of public liability and 
property damage insurance;’ but neither exhibit No. 6 
nor the indorsement thereon includes ‘“‘workmen’s compen- 
sation insurance or fleet automobile insurance; while 
exhibit No. 10 covers only “workmen’s compensation in- 
surance,” with a commission of 15 per cent. and “all forms 
of fleet automobile insurance,” with a commission of 2714 
per cent. 

Further, the superseding or rescission of a contract 
would require the assent of all parties to it. “If one party 
to a contract furnishes a legal ground for rescission, his 
assent to a rescission declared by the other is unnecessary, 
but in the absence of such ground all the parties to the 
contract must assent to its rescission and there must be a 
meeting of their minds.” 13 C. J. 601. The rescission of 
a contract by the parties as much requires the meeting 
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of the minds as does the making of the contract. White 
Pine Lumber Co. v. Manufacturers Lumber Co., 191: Mich. 
390, 158 N. W. 124. A tripartite contract cannot be re- 
scinded or modified without the consent of all parties 
thereto. Ehrman v. Rosenthal, 117 Cal. 491, 49 Pac. 460; 
Currier v. Kretzinger, 162 Ill. 511, 44 N. E. 882. But it is 
urged by defendant Stuart that, until the contingency oc- 
curred making defendants general agents under the con- 
tract, he was not interested in any particular; that he was 
not yet a party to it, and had no rights under it; and, 
therefore, reasons that it was not at time of making of 
contract, exhibit No. 10, a tripartite contract. We cannot 
subscribe to such contention, Here was a contract which 
we must conclude from the evidence both defendants con- 
sidered of value; they were interested in the Highways 
Motor Underwriters and also A. R. Talbot Underwriters, 
Inc., and knew at the time contract was drawn that not 
only both the Highways Motor Underwriters and A. R. 
Talbot Underwriters, Inc., were in process of liquidation, 
and that both of those organizations would “pass out of, 
the picture soon;” but the contract was evidently drawn 
with that in mind. It would thus appear that they had a 
vital interest in the contract sued on at that time. Under 
such existing conditions defendant Kimball, as representa- 
tive of A. R. Talbot Underwriters, Inc., entered into the 
contract of October 30, 1930, not, we conclude, to super- 
sede the contract, exhibit No. 6, but to permit the handling 
of a line of insurance through Lynton T. Block & Company 
not covered by the contract of August 1, 1930. We con- 
clude that, under the facts in this case, the giving of in- 
struction No. 4 to the jury was not error. ; 

On the part of the plaintiff it is contended that the de- 
fendant Stuart, by part three of his answer, pleading that 
the contract sued upon was superseded by the contract of 
October 30, 1930, pleaded a confession and avoidance, and 
consequently that the contract sued on stands admitted by 
defendant; and plaintiff cites Manley State Bank v. Spang- 
ler, 130 Neb. 196, 264 N. W. 459, in which it is held: “Facts 
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alleged in a petition to which the defendant in his answer 
pleads a waiver, an estoppel, or matter to avoid, will be 
treated as admitted, though the answer also contains a 
general denial.” The appellee’s contention appears well 
founded. The defendant Stuart admitted the consumma- 
tion of the original contract, exhibit 6, by seeking to avoid 
its legal effect on the theory that it had been superseded. 

It is urged by both defendants that the contract sued on 
was for personal services and not assignable, and error is 
assigned in the holding of the court that the contract had 
been assigned to the plaintiff. Rice v. Gibbs, 40 Neb. 264, 
58 N. W. 724, and Corson v. Lewis, 77 Neb. 446, 109 N. W. 
735, are cited in support of such contention. The first case 
involved a contract for the sale of land where payment 
of a portion of the purchase price was deferred. The court 
held the contract could not be assigned so as to permit the 
assignee to enforce it and compel the vendor to substitute 
the obligation of any other person for the obligation of the 
one with whom the contract was made. In the latter case, 
the holding was that a contract for legal services is per- 
sonal in its nature; and that the client could not be re- 
quired to accept the services of another attorney for the 
one employed. -Neither of those ‘cases is controlling under 
the facts involved in the instant case. ‘The contract sued on 
is dated August 1, 1930, to become effective September 1, 
1930; the assignment is dated February 11, 1932. A part 
of the account sued on was for money claimed to have 
been owing by defendants to Lynton T. Block & Company, 
attorneys in fact for Utilities Insurance Exchange, at the 
time of making of the reinsurance contract and the assign- 
ment. As to such part of the account, the transaction 
amounted simply to a transfer of a past-due account for 
insurance premiums. That such an account may be as- 
signed so as to permit the assignee to recover thereon, 
subject to then existing defenses as between the original 
parties, is irrefutable. The remainder of the account sued 
on was for premiums claimed to be owing on insurance 
written by defendants after the assignment was made. 
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As to such items, it was an executed contract on the part 
of the plaintiff, Utilities Insurance Company, with nothing 
left to be performed but payment by defendants of the 
premiums received, or for which they became responsible. 
The defendants had been conducting business in name of 
Highways Motor Underwriters. Witness Nangle, vice- 
president of plaintiff, Utilities Insurance Company, and 
also of Lynton T. Block & Company testified: “Mr. Kimball 
said he wanted to promote and continue retaining the name 
of Highways Motor Underwriters, and we agreed that the 
policies as written would have on the face of the policy 
‘Highways Motor Underwriters, Division of Utilities In- 
surance Company’ in order to cause the name to be pre- 
dominant ;” and it was further stated by that witness that 
after the Utilities Insurance Company was organized the 
Highways Motor Underwriters continued to write the 
policies on blanks furnished by the Utilities Insurance 
Company. Witness Briscoe testified as to conversation 
between witness and defendant Kimball: “Q. Mr. Briscoe, 
was anything said at that time between you and Mr. 
Kimball about the Utilities Insurance Company? A. Yes. 
Q. Would you state what was said between the two of you 
on that subject? A. Well, Mr. Kimball asked me just when 
we would be able to get the stock,—the new stock com- 
pany licensed in Nebraska,—he was anxious to use it.” 
Defendant Stuart was connected with the Stuart Invest- 
ment Company and as a witness testified that he kept 
pretty close touch with the business affairs of the company; 
wrote insurance during 1930, 1931, and 1932; did business 
through Highways Motor Underwriters, and on policies 
of insurance issued by Utilities Insurance Company to 
customers of Stuart Investment Company, the Stuart In- 
vestment Company collected the premiums. The action of 
the defendants in using the policies of Utilities Insurance 
Company, plaintiff, would necessarily indicate knowledge 
on their part that the contract had been transferred to 
such company, and by so doing they recognized that com- 
pany as the principal for whom they were doing business 
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as general agent, thereby ratifying the assignment. 5 
C. J. 884; 6 C. J. S. 1133. While defendants might have 
refused ‘to do any further business with Lynton T. Block 
& Company as attorney in fact, after the assignment of 
the contract to the Utilities Insurance Company, yet, if 
defendants, through Highways Motor Underwriters, under 
such circumstances wrote business as agents on policies 
of the plaintiff, Utilities Insurance Company, and collected 
the premiums, they are now estopped to deny liability 
therefor. 

Defendant Stuart further urges that the assignment was 
only for ‘‘all of the accounts receivable for premiums in 
the course of collection now on their books in the amount 
of $117,955.82 ;” and that for plaintiff to show title to some 
account against Stuart “it must be shown by evidence that 
there was an account receivable for premiums in the course 
of collection on Block’s books on February 11, 1932;” 
and it is contended there was no such evidence; but the 
quotation from the contract above made, to which defend- 
ant refers, is followed by the words: “Together with all 
right, title and interest, both legal and equitable, and to 
all contracts relating to the same.” It is evident from 
the language used, taken together, that it was the inten- 
tion of such instrument to transfer to the Utilities Insur- 
ance Company all accounts receivable for insurance pre- 
miums then owing by defendants to the Utilities Insurance 
Exchange and Lynton T. Block & Company. Proof thereof 
should not be confined to Block’s books, but could be shown 
by any competent evidence. To hold otherwise would tend 
to carry refinement of language to excess. ; 

Error is assigned in failure of the court to submit to 
the jury a form of verdict finding for the defendant 
Stuart, alone, without necessarily finding for the defend- 
ant Kimball. As has been stated, the answers of both de- 
fendants contained a general denial, though admittedly 
defendant Stuart signed the contract. But Stuart’s answer 
also contained the two special defenses, (a) that Stuart 
was not bound because Kimball did not sign the contract 
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sued on; and (b) that the contract sued on was superseded 
by the contract of October 30, 1930. The two issues thus 
presented raise the only defenses by Stuart not equally 
available to Kimball under his answer. The defendant 
Stuart having signed the contract sued on while the de- 
fendant Kimball did not do so, a liability might have 
existed as to Stuart, though none was established as 
against Kimball; but we fail to conceive how, under the 
issues and the evidence in this case, a finding could logical- 
ly have been made against Kimball without a finding 
against Stuart also. Under the first special defense, (a) 
if there was proof of Kimball’s liability, such defense on 
the part of Stuart would fail; and under the second special 
defense, (b) proof that the contract had been superseded 
or rescinded would have relieved both defendants from 
liability. A trial court should only submit to the jury with 
its instructions such forms of verdict as under the issues 
and the evidence might properly be returned by the jury. 
We conclude that the trial court was right in not sub- 
mitting to the jury a form of verdict finding in favor of 
Stuart alone and against Kimball. 

Finally, it is urged by both defendants that the evidence 
is not sufficient to sustain the verdict. Defendants do not 
dispute any particular items of the account, but challenge 
the method by which the plaintiff sought to establish its 
entire claim. The argument on behalf of defendant Stuart — 
is largely founded on the proposition that the books of 
account kept by defendant Kimball were not admissible as 
against Stuart. At the outset, the proof of the plaintiff’s 
case aS against Stuart was less involved than the proof 
required as against Kimball, as Stuart personally signed 
the contract in his individual capacity, while Kimball did 
not do so. Under the terms of the contract, no partner- 
ship or corporation being formed by them, on A. R. Talbot 
Underwriters ceasing to be actively engaged in business, 
the defendants became jointly the general agents of the 
plaintiff company. By the contract, the general agents 
were obligated to procure proposals for automobile insur- 
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ance and collect the premiums therefor for the account of 
the company, all moneys received to be held and charge- 
able to such general agents as a fiduciary trust; all credit 
given by general agent should’ be at its own risk, it being 
responsible for premiums on all policies and all renewals 
written by it or its subagents; and at the end of each 
month to make full statement to company of business 
written and to make a full settlement with the company 
within sixty days thereafter. There was no occasion to 
prove some act on the part of Stuart tending to show an 
adoption of the contract by him in order that he might be 
bound thereby, as in the case of Kimball. Pursuant to the 
obligation of the contract, both defendants appear to have 
procured proposals for automobile insurance. Defendant 
Kimball operated under name of Kimball General Agency. 
He testified: “Q. Now this Kimball General Agency was 
merely yourself doing business under that name, is it not? 
A. Yes. Q. And what you mean to say is that you may 
have collected personally that money in the name of or 
doing business as the Kimball General Agency, but not 
have reported it to the business which you were operating 
as the Highway Motor Underwriters, is that correct? A. 
I may have collected it in the local agency and not paid 
it over to the general agency, yes. Q. And that general 
agency is the agency which was known as the Highway 
Motors Underwriters? A. Yes.” Stuart operated a separate 
business through Stuart Investment Company; both de- 
fendants operating through the Highways Motor Under- 
writers general agency. While Stuart testified he did not 
know through what company the Stuart Investment Com- 
pany wrote insurance, witness Nangle testified as to a 
conversation with Stuart about the time the contract was 
entered into: “Q. Would you state what you said about it 
and what he said about it? A. At that time I told him we 
wanted him to sign the contract. Q. You recall whether 
the contract had been signed by him or not at that time? 
A. I don’t recall. Q. Do you remember what he said about 
it? A. He said he was interested in getting his $50,000 
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out of the deposit in the state of Missouri on account of 
this Highways Motor Underwriters. Q. And did he say 
anything about the General Agency? A. Yes; and he 
hoped that the working out of the General Agency might 
recoup for him some of the losses he had suffered in this 
undertaking.” That Stuart did, in fact, do business through 
Highways Motor Underwriters using the policies of the 
Utilities Insurance Company, plaintiff, is apparent from 
his own testimony: ‘‘Q. And that Stuart Investment Com- 
pany did do business, did it not, with the plaintiff, the 
Utilities, that is, did: do business using the policies of the 
plaintiff, the Utilities Insurance Company, did it not? 
A. I think so. Q. And it did business through the High- 
ways Motor Underwriters, did it not? A. Well, I think 
so. Q. And on the policies that the Utilities Insurance 
Company issued to customers of the Stuart Investment 
Company, the Stuart Investment Company collected the 
premium, did it not? A. Yes, sir. Q. And where were those 
premiums paid? A. Well, whoever we had the contract 
with. Q. Were they paid to Highways Motor Under- 
writers? A. I imagine so if they had the contract,— 
wherever the contract existed.” Included in the account 
involved herein are two items for risks on policies in the 
plaintiff company written through Highways Motor Under- 
writers covering automobiles of the defendant Stuart. 
To prove the account sued on, witness Greiner qualified 
as an accountant and testified to an examination made by 
him of the books, records and accounts of the Highways 
Motor Underwriters, which were kept by or under the 
direction of the defendant Kimball. Witness produced and 
identified work sheets showing the detailed account as 
ascertained by him on such examination; this was analyzed 
and summarized on a further statement produced and 
identified, which itemized the account as made by him in 
detail for each month, and further itemized by months, 
insurance written for which premiums were unpaid, show- 
ing premiums unpaid for each month, and total amount 
due. That the Highways Motor Underwriters was the 
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agency through which the defendants, as general agents, 
were jointly acting is quite apparent. Though the 
Highways Motor Underwriters was under the immediate 
management of the defendant Kimball, that does not re- 
lease Stuart from liability. The contract made Kimball 
and Stuart jointly general agents and created a joint re- 
lationship. Under the facts in this case, the books and 
records from which the accounting was made being a 
record of the transactions of both defendants, they were 
admissible in evidence as against both defendants. German 
Nat. Bank of Hastings v. Leonard, 40 Neb. 676, 59 N. W. 
107; Globe Savings Bank v. National Bank of Commerce, 
64 Neb. 413, 89 N. W. 1030. 

Further, no error was assigned in briefs of either de- 
fendant on account of the admission of the testimony of 
the accountant, or on account of the exhibits prepared by 
him being received in evidence. The weight of evidence, 
as well as the credibility of witnesses, were questions for 
the jury; and there being evidence sufficient to support 
the verdict returned, it will not be disturbed on appeal. 
Finding no prejudicial error, the judgment of the trial 
court is 

AFFIRMED. 


JAMES EVERETT FONDA ET AL., APPELLANTS, V. NORTHWEST- 
ERN PUBLIC SERVICE COMPANY ET AL., APPELLEES. 
278 N. W. 836 


Firep APRIL 1, 1938. No. 30166. 


1. Gas: NEGLIGENCE: LIABILITY. When a gas company engag2s 
in the distribution of natural gas and the insta'lation and in- 
spection of its equipment, it is incumbent on such company to 
exercise the high degree of care and diligenc2 required in the 
handling of a dangerous commodity, and, if. negligent, it is 
liable therefor. ; 

: Noricge. Liability for injuries caus7d 

_ by escaping gas does not depend on notice of defect, where 

defect is due to improper or careless installation and inspection. 
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3. Master and Servant. An employee who, after installation. and 
inspection of gas equipment, by the exercise of ordinary care 
should have known it was improper or defective is liable with 
his employer for injuries occasioned thereby. , , 

4, Trial. When defendant moves for a directed verdict, he admits 
as true evidence of plaintiff, who is entit’ed to benefit of every 
reasonable inference deductible therefrom. Martin v. Sanford, 
129 Neb. 212, 261 N. W. 136. 

When the evidence is such that reasonable minds 

might differ as to the cause of injuries for which damages are 

sought, the question is for the determination of the jury. 


APPEAL from the district court for Lincoln county: 
J. LEONARD TEWELL, JUDGE. Reversed. 


R. H. Beatty and Shuman & Overcash, for appellants, 
Hoagland, Carr & Hoagland and William Suhr, contra.. 


Heard before Goss, C. J., RoSE, Day, PAINE and MEss- 
MORE, JJ., and FALLOON, District Judge. 


FALLOON, District Judge. ° 

This is an action for damages brought by Nellie L: Fonda 
against the defendant gas company and its superintendent; 
’ Elmer H. Smith. The plaintiff claimed injuries from 
asphyxiation caused by the negligence of the defendants 
in the installation, inspection and maintenance of a gas 
conversion burner in the heating plant of the plaintiff’s 
home. The defendants admitted the purchase and installa- 
tion, but claimed it was safe and proper, and that any 
injuries were caused by plaintiff’s negligence. Plaintiff 
later died and the case was revived in name of her exec- 
utors, and tried in the lower court. At conclusion of plain- 
tiff’s testimony, the trial court sustained motion to dis- 
charge jury and dismissed action at plaintiff’s costs. Plain- 
tiff appealed, and since one of defendants has died, action 
has been revived against his administratrix. 

The evidence discloses that the defendant corporation 
was engaged in the installation and servicing of gas and 
heating equipment, and also in the selling, delivering and 
furnishing of natural gas therefor in North Platte, and 
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that the other defendant was its superintendent and fore- 
man in charge. The plaintiff, Nellie L. Fonda, and her 
husband, James H. Fonda, occupied their dwelling-house 
in North Platte and had lived there for many years. They 
were both past 70 years of age and in usual health for their 
age. Their home had been heated with a coal or other 
solid fuel furnace in August, 1932, and prior thereto. 
This furnace had a direct flue connection from the rear of 
combustion chamber running to the chimney, and below 
this connection another flue pipe connecting therewith, 
but which was only about half the length, and at the end 
of which a clean-out plug was placed, which before the 
furnace had been connected for gas usage was removable 
so the accumulated soot could be cleaned out when neces- 
sary. 

During August, 1932, estimates were made by said de- 
fendants for the proper conversion of this Green Colonial 
furnace to natural gas, and after some conversation agree- 
ment was reached about September 10, 1932, and a Sonner 
Heat machine was installed and everything checked by 
the defendants and approved by the foreman defendant, 
Smith, on September 26, 1982. There is no doubt but the 
defendants installed and claimed that the equipment was 
proper and safe, and that the same was accepted by 
James H. Fonda, the owner of the home and the husband 
of the plaintiff, and a few days later was being operated. 
Nothing out of the ordinary happened until on Sunday, 
the 17th of December, 1933, when the servant maid, Edna 
Hall, occupied the home while the Fonda occupants were 
on a visit to Omaha, and she testified that in the nighttime 
she heard a noise or puff, as though something dropped 
on the basement floor. She called for Clarence Molley, a 
service employee of the defendant company; he came and 
she went with him to see what was the matter with the 
furnace. He opened the furnace front door, relit the pilot- 
light and left. She further testified that the house warmed 
up, but she later had a headache, pressing on her lungs, 
pictures on the wall seemed to dance around, felt she was 
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going to faint, became sick to her stomach and nauseated. 
She further testified, when her father came to take her 
home, she was worse, delirious and hardly knew her father, 
and that she stayed in bed a day or so, had never had such 
sickness before, and that she only ate breakfast which 
usually consisted of coffee. 

The testimony further reveals that the plaintiff, Nellie 
L. Fonda, and her husband returned from Omaha late 
Tuesday, December 19, 1938, and that a neighbor, Mrs. 
Elmer Koons, saw Mrs. Fonda when they returned. One 
of the keys to the Fonda house was left with the Koonses. 
Elmer Koons took the key over and gave it to Mr. Fonda, 
talked with him a few minutes and he seemed all right. 
The next day about dark, because of the receiver being off 
the telephone at the Fonda home, the telephone company 
called the Koons home and asked that they investigate. 
Mrs. Koons went over, could not get in, saw Mrs. Fonda 
staggering around, so went back and got Mr. Koons, and 
they unlocked the screen and went into the Fonda home. 
They found the Fondas in bad shape, clothes disheveled and 
scattered about, evidence of bowel movements, and neither 
able to give coherent accounts of themselves. A doctor 
was called, also the daughter, Mrs. Blanche Tarkington, 
and Mrs. Koons helped get things in order. Mrs. Koons 
further stated she was all right when she went over, but 
she got a headache, though she thought at the time it was 
the excitement. The daughter and her husband came that 
night and the Koonses returned to their own home. The 
daughter later became violently sick, vomited, went to bed, 
and her husband also had a terrible headache. 

A nurse, Janice Ryan, who was called on the case about 
10 o’clock the night of the 20th, became dizzy, had head- 
ache and was so nauseated that she was relieved by an- 
other nurse, and Miss Ryan remained in bed for a few 
days as a result of her experience. 

A neighbor, Mrs. Fred Waitemath, having heard of the 
illness next door, called the next morning between 10 and 
11 o’clock, found both Mr. and Mrs. Fonda groaning and 
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gasping for breath, and also Mrs. Blanche Tarkington 
very sick, and also noticed the air in the house offensive. 
She was there later for a minute or two in the afternoon, 
then the air was not so bad, as windows and doors were 
open, but when she returned to her own home she called 
the gas company and told them she thought the trouble 
at the Fonda home must be gas, and she thought they 
should investigate, and that she later saw some of the 
gas people come almost immediately. 

The record conclusively shows that all parties who oc- 
cupied or visited this home about this time were more or 
less similarly affected. What the trouble was, or whether 
any one was negligent, it is necessary to look further for 
determination. 

The plaintiff charged negligence to the defendants in 
the installation, and particularly in leaving the clean-out 
plug as it was. Let us see what the record discloses in 
this regard. 

The defendant Elmer H. Smith testified that he was 
the gas distribution superintendent of the company, that 
he had examined the Fonda home as to proper installation 
of a gas conversion burner, later installed it, personally 
did some of the work, that the job was completed, that 
gas was turned on, that the company later inspected it at 
intervals, that the clean-out plug was not needed, that they | 
did not fasten it, that it was pushed in a crimp joint, could 
be removed by hand with a little pressure and really had 
no purpose with gas installation, but it need not be 
fastened, just-so it was in place tight. He also testified as 
to some changes being made as to checking the draft less 
than 30 days before the eventful night. He also testified 
as to the danger of the gases formed by the combustion 
of natural gas. There ‘vas also testimony as to certain 
features of the furnace that were of but little or no value. 

The testimony of Clarence Molley, an employee of the 
defendant company, was to the effect that he went to the 
Fonda home the morning of December 17, found pilot- 
light out, doors closed, relit pilot-light, electric controls all 
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functioning, did not go behind furnace at. all or look at 
clean-out plug as he was only there 20 or 30 minutes. 

Dewey Tarkington testified that Charles Gerkin, an. 
employee of the company, Thursday, went into the furnace 
room, manipulated the valves on the pipe-line, and looked 
around the back of the furnace, picked up the plug off 
the floor and replaced it, that when he put the plug in, 
it went in freely, and that Gerkin then said he thought 
that was the trouble and that it should be fastened in, and 
that after that no one else took sick. 

Charles Gerkin identified exhibit 12, dated December 
21, 1933, which was a work ticket of the defendant com- 
pany and had the notations thereon of “See if there is a 
gas leak” and “Vent-pipe off at furnace fixed.” 

Blanche Fonda Tarkington testified that she talked on 
Friday, the time of her parents’ sickness, to Howard 
Hopkins, manager of the defendant company, in basement 
of the home, and he told her “they had found the difficulty 
and the plug was put back in and we would have no 
more trouble.” He said “it was all fixed,” and that after 
this there was never any trouble with gas appliances or 
anybody getting headaches or nausea. . 

The record also shows that on January 9, 1934, about 
three weeks after the accident, flue connection was changed 
and cemented up by Charles Gerkin for the defendant 
company, and according to the architect who made a draw- 
ing of the equipment, the clean-out plug “is riveted now.” 

August A. Luebs, a professor in the University of Ne 
braska and an expert on installation of gas heating, testi- 
fied that it was entirely improper, and contrary to ac- 
cepted practices, to install this gas-conversion burner with- 
out strapping or fastening this clean-out plug, so it could 
not be displaced by a puff or explosion in the furnace, and 
that if the clean-out plug was displaced, poisonous gases 
would increase, escape and permeate the house. 

One of the doctors testified that the symptoms of one 
who inhaled gases, particularly carbon dioxide and carbon 
monoxide, in a closed room, would be severe headache, 
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throbbing in the temple region, followed by nausea and 
vomiting. This would also be followed by a complete 
muscular relaxation of the bladder and lower bowels, and 
would be depressing on the lungs and heart. This same 
doctor, in response to a hypothetical question covering 
the testimony as brought out, stated that in his opinion 
the immediate sickness caused plaintiff was carbon mon- 
oxide poisoning. 

That the plaintiff and her husband were in good health 
for their ages is not disputed, nor is the fact that they 
both suffered, the husband, James H. Fonda, until he died 
on January 11, 1934, and the plaintiff, Nellie L. Fonda, 
who passed away on August 17, 1934. 

The testimony clearly shows that the plaintiff was in- 
jured, that it was probably occasioned by poisonous gases 
which escaped from the furnace, and there was sufficient 
evidence to warrant a jury determining whether the de- 
fendants were negligent. 

There can be no doubt that a gas company must exer- 
cise a high degree of care in dealing in'a dangerous com- 
modity, and a failure to do so may render it liable. There 
is no absolute standard of duty, but it: should take every 
reasonable precaution. The ordinary householder depends 
upon the experience that the gas company possesses and 
it is its duty, when selling the commodity and equipment 
in which it is used, to see that the appliances are not only 
fit and proper, but also are in proper working order. In- 
spections otherwise would be useless. 

The testimony clearly shows that the defendants made 
the installation according to their own plans, and that 
after the installation it was turned over to the Fondas as 
proper and in working order. The evidence introduced 
also, shows that the clean-out plug may not have been 
properly installed and it likewise points to this as the 
source of the asphyxiation. There can be no dispute that 
the plaintiff was asphyxiated. 

In the case of Mischnick v. lowa-Nebraska Light & Power 
Co., 125 Neb. 598, 251 N. W. 258, this court said: “It is 
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possible that the fire may have been caused by a leak in 
the gas pipe, or by spontaneous combustion in the box 
of rubbish, or there might have occurred a slight explosion 
in the furnace, which threw out a flame which ignited some 
combustible substance, or it might have occurred in some 
entirely different manner. Proof is entirely lacking as to 
its exact cause.” The fire in that case had destroyed the 
opportunity to form definite conclusions, but in this case 
there was no fire and the evidence points to the clean-out 
plug as being the trouble. This clean-out plug under the 
evidence came out on the night of December 17 and re- 
mained out until the 21st. During the night, people were 
all afflicted alike, and it is proper that the construction 
most favorable to the plaintiff, when motion for directed 
verdict was made, should have been placed thereon, and, 
if so, it should have been submitted to the jury. The record 
conclusively shows that after the clean-out plug was re- 
placed no one in the household became sick. There is 
nothing in the record that shows any other means of gas 
escape than the clean-out plug. The evidence introduced 
is not a mere possibility as it was in the Mischnick record. 

The gas company defendant installed and supervised 
the equipment and furnished the gas for fuel, and it was 
incumbent upon it to see that the installation was proper 
and safe, and, moreover, the company owed a further duty 
to make reasonable and necessary inspection as will enable 
it in the exercise of ordinary care to prevent injury or 
death to the patrons of its service, and for failure thereof 
the company would be liable. 

In the case of Taylor v. Kings County Lighting Co., 286 
N. Y. Supp. 36 (247 App. Div. 799), we quote the syllabus: 
“Gas companies held liable for injuries sustained from 
partial asphyxiation by occupants of home wherein com- 
panies installed gas heater and left, in pipe furnishing a 
chimney draft to carry off gases, a damper which became 
easily closed by vibration or otherwise, and interfered 
with outlet of carbon monoxide which permeated home.” 

The supreme court of Wyoming in the case of Miller v. 
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New York Oil Co., 34 Wyo. 272, 243 Pac. 118, said: “We 
must concede, as defendant contends, that it assumed no 
duty to inspect or maintain the heater, and that it was 
not liable as an insurer. Its duty was to exercise ordinary 
or due care in installing the heater, and the plaintiff was 
required to prove that the duty had not been performed. 
* * * The defendant, in installing the heater, was required 
to take all reasonable precautions to guard against known 
danger that would arise from ordinary use. It knew that 
the heater should be provided with proper and sufficient 
means for escape of fumes. By the testimony of its own 
witnesses it is shown that the installation was defective 
if the vent pipe of the heater was connected with a clogged 
chimney.” 

The gas company’s trouble-shooter was called by the 
maid to look after the furnace trouble of December 17. 
The inspection should then have been thorough and, if 
it had been, perhaps no further trouble would have oc- 
curred. 

Having undertaken this inspection, it was the duty of 
the appellees to exercise ordinary care in making such in- 
spection and to make any necessary repairs or advise the 
tenants or owner of the defects and afford an opportunity 
for them to make such repairs. 28 C. J. 594. The company 
is not required to keep up a constant inspection, but when 
its attention -is called to the trouble and it undertakes to 
remedy it, then this inspection, where there may be great 
danger, should be thorough and efficient. Its liability in 
that case attaches the moment it assumes that the trouble 
has been remedied. But whether a company has been 
negligent or not depends upon the facts, which should be 
determined by the jury. 

Whether the equipment in the first instance was im- 
properly installed or whether the inspection later made 
about December 17 was careless and incomplete, each of 
which was alleged as negligence on the part of the defend- 
ant company, and whether either was the proximate cause 
of the injury were questions that should have been left 
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to the jury for determination under proper instructions, 
and upon their findings would depend whether the company 
or its superintendent was liable. 

The proximate cause of an injury is a question of fact, 
which may be proved by circumstantial evidence and in- 
ferences properly drawn therefrom, and the plaintiff in 
seeking to establish the connection between the defend- 
ants’ negligence and the injuries need not negative all 
other possibilities. All the plaintiff was required to do 
was to establish by a reasonable probability, the allega- 
tions of her petition, and if it could be logically inferred 
therefrom, the facts she sought -to establish, then it was 
a case for the jury and it was error not to so submit it. 

“Where facts and circumstances are established from 
which the manner of sustaining injuries can be logically 
inferred, an issue is presented for the jury.” Markussen v. 
Mengedoht, 132 Neb. 472, 272 N. W. 241. 

The defendant Smith testified that he laid out the plans 
and helped to install the gas equipment. If the clean-out 
plug was improperly installed, there can be no question 
of his liability. A foreman of a corporation whose negli- 
gence causes injuries is jointly and severally liable with 
the corporation in an action for damages caused by such 
injuries. This is the law in this state and has been so 
held in Allen v. Trester, 112 Neb. 515, 199 N. W. 841. 

The courts have made a distinction where the employee 
was not in charge nor actually did the work. In this case, 
the defendant Smith did both. The principle has been 
very well stated by the supreme court of Illinois in Baird 
v. Shipman, 132 Ill. 16, 28 N. E. 884, where it stated: “It 
is not the agent’s contract with his principal which ex~- 
poses him to or protects him from liability to third persons, 
but his common-law obligation to so use that which he con- 
trols as not to injure another. That obligation is neither 
increased nor diminished by his entrance upon the duties 
of agency, nor can its breach be excused by the plea that 
his principal is chargeable.” The court goes on to state: 
“All this is not doing, but it is not the not doing of that 
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which is imposed upon the agent merely by virtue of his 
relation, but of that which is imposed upon him by law as 
a responsible individual, in common with all other mem- 
bers of society.” 

If the installation and inspection, when gas was first 
used in the Fonda home, were careless and improper, and 
the company or its superintendent should have known, 
then it was not necessary that they be further informed. 
The company was paid for this equipment and installing 
service. A company engaged in the maintenance of such a 
dangerous fuel commodity must have employees efficient 
in their line, and it is bound to anticipate injuries result- 
ing therefrom. The Fondas had a right to trust its work- 
manship and service and to rely exclusively on its knowl- 
edge and skill. Whether the company was negligent is a 
question for the jury, and the law does not require direct 
and positive evidence, but it may be inferred from cir- 
cumstances, if sufficient to satisfy reasonable men. 

The trial court struck out certain portions of plain- 
tiffs’ amended petition, but we can find no error therein 
and its ruling should stand. 

Under the law and the evidence, the case should have 
gone to the jury for determination. The judgment will 
therefore be reversed and the cause remanded. 

REVERSED. 


H. D. HAMAKER, APPELLANT, V. FRANK MIDDAUGH, APPEL- 
LEE. 
278 N. W. 849 


FiLep Aprit 1, 1938. No. 30233. 


1. Exchange of Property: Fraup. The fact that a party might 
have discovered the truth by investigation is immaterial, when 
he is fraudulently induced by the other party to forego such 
investigation. 

: A contracting party has a right to rely 

not only upon the express statement of an existing fact, the 

truth of which is known to him, as a basis of a mutual agree- 
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ment, but also upon the representation of a fact in the future, 

which has been acted upon and turns out to be false. 

: A contract will be set aside when fraudulent 
representations are made, and the party making them had 
reason to believe the other party relied upon them at the time 
they both entered into the transaction. 

4, Contracts: RESCISSION. The right to rescind a contract for 
fraud must be promptly exercised, but the question of prompt- 
ness depends sole:y upon the circumstances and facts. 


APPEAL from the district court for Dodge county: 
FREDERICK L. SPEAR, JUDGE. Affirmed. 


Battelle, Strehlow & Morearty, for appellant. 
E. L. Mahlin, contra. 


Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ., and FALLOON, District Judge. 


FALLOON, District Judge. 

This is an action at law brought by the plaintiff, who. 
is the appellant here, to recover upon two promissory 
notes given by the defendant, appellee, as part payment 
of the purchase price of land. The defendant in his answer 
and cross-petition admitted the execution of the two notes, 

denied any consideration therefor, alleged fraud and mis- 
~ representation, prayed for a rescission of the sale contract, 
judgment for the cash payment, reconveyance of the Colo- 
rado land from plaintiff taken on exchange, or accounting 
therefor, cancelation of the notes, and damages. The case 
was transferred to the equity docket and there tried by 
the court below. 

The court below set aside the sale agreement, canceled 
and ordered returned to plaintiff the deed to the Iowa 
land given to wife of defendant, and also canceled the two 
notes sued on, decreed that the deed to the Colorado land, 
which had not been recorded, be surrendered back and 
held for naught. Further, the lower court held, if any 
liens had been filed against the Colorado land, that they 
be removed, and further gave judgment to defendant for 
$303.97 with interest at 6 per cent. from date of decree, 
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this sum, being the difference between the down payment 
of $1,000 and the rent taken from the Iowa land. These 
findings form the basis of appellant’s appeal. 

The sale contract in this case dated December 11, 1934, 
provided for the sale of 160 acres of land in Harrison 
county, Iowa, to defendant. The defendant was to pay 
and did pay the $1,000 cash; he also gave two notes dated 
the next day, one for $1,000 due on or before January 20, 
1935, and the other for $772.05 due on or before March 1, 
1985. The defendant was also to cause to be deeded the 
quarter-section of Colorado land to plaintiff. The Colorado 
land was to be clear and by warranty deed. The Iowa land, 
conveyed by quitclaim, was to be subject to foreclosure 
for the amount of $10,160.60 and also accepted subject to 
the unpaid last half of 1933 taxes in sum of $67.35 and 
all subsequent taxes. The plaintiff was also to assign 
or cause to be assigned the Stansberry lease for 1935 
crop, which is on basis of one-half of entire crop, delivered 
in the bin or elevator. Both parties were to furnish ab- 
stract showing merchantable title. 

The Iowa land was conveyed to the wife of the defend- 
ant and the Colorado land was conveyed by the defendant’s 
wife, who was the owner. The purchaser took possession 
of the Iowa land. This suit was not commenced until 
February 14, 1986, on the promissory notes and the 
answer and cross-petition was filed about two months 
later. 

The evidence discloses that two real estate agents about 
two months before the contract was entered into prevailed 
upon the defendant and his wife to inspect the Iowa farm. 
The next day, the defendant at the request of these agents 
submitted an offer to purchase this land to an Omaha at- 
torney who was a creditor and representative of the plain- 
tiff, but the offer was rejected. Nothing more was done 
until the day the contract was entered into, then one of 
these same agents telephoned the defendant to meet the 
owner of the Iowa land at the Castle Hotel in Omaha. 
The defendant and his wife went to the plaintiff’s room, 
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where the plaintiff, a land trader, and the same two agents 
and another real estate agent were present, and for several 
hours the proposition was discussed. Later they walked 
to the Conant Hotel where the contract was drawn, and 
about dark the defendant left with his wife. Before the 
contract was signed, the testimony of the plaintiff was to 
the effect the encumbrance on the Iowa land either had 
to be renewed or refinanced or he would not make the 
deal. The defendant also wished to investigate certain 
statements that had been made by the plaintiff relative 
to the figures on mortgage or for refinancing obtained 
from the Lougee office who handled the insurance company 
mortgage, but he was assured he would find all representa- 
tions exactly as stated. 

The plaintiff several times emphasized the fact that 
both he and the defendant checked up on the figures that 
same day. The testimony of the defendant just as em- 
phatically conflicted. If the plaintiff’s side of the case is 
true, then this case should be reversed. If not, then the 
statements of the plaintiff were fraudulent, because the 
true facts were concealed and the defendant had every 
reason to rely thereon. It is difficult to reconcile the testi- 
mony in this case, but the testimony of E. H. Lougee 
convinced this court, just as it convinced the trial judge, 
that the testimony of the plaintiff was false, and when 
part of his testimony has been proved false, it is very diffi- 
cult to credit the remainder, and even, likewise, the con- 
tradicted testimony of the real estate fraternity of the 
plaintiff. ; 

The rapid-talking real estate agents in this case moved 
too fast. The defendant had a right to rely on the express 
statements of the plaintiff, which the plaintiff knew were 
untrue, and defendant, having been induced to forego any 
such investigation, had a right, when he discovers the 
fraud, to rescind the contract and seek to have substantial 
justice done in the matter. 

The right to rescind a contract for fraud must generally 
be done promptly when the discovery is made or when 
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the truth could be easily ascertained. But, in this case, 
the fact that the defendant might have discovered the 
truth by investigation is immaterial where he was fraud- 
ulently induced to forego making such investigation and 
when the representations were such as to disarm his vigi- 
lance and induce him to refrain from making such in- 
quiries. 12 R. C. L. 375, sec. 127. He had a right to rely 
on the express statements of the plaintiff, the truth of 
which was known to the plaintiff and unknown to him, 
and also upon representations as to facts in the future. 
Having acted upon these future facts, if they turn out to 
be false, will entitle the injured party to the same remedy 
as fraudulent representations of existing facts. 

“A person is justified in relying on a representation 
made to him in all cases where the representation is a 
positive statement of fact, and where an investigation 
would be required to discover the truth.” Foley v. Holtry, 
43 Neb. 133, 61 N. W. 120. The defendant had a right to 
rely on the express statements of the plaintiff, the truth 
of which was known to him and unknown to the defendant, 
as a basis of their mutual understanding. The evidence 
clearly shows this state of facts and moreover that the 
plaintiff did not wish any inquiries to be made. A contract 
for exchange of property will be set aside if fraudulent 
statements are made and acted upon, and the party mak- 
ing them, knowing they were false, had reason to believe 
the other party would rely upon them without any in- 
vestigation. See Rhodes v. Uhl, 189 Ia. 408, 178 N. W. 394. 

There is nothing in the evidence to indicate that the de- 
fendant ever approved the acts of fraud which procured 
his signature to the contract and notes. 

The decree of the district court is the only decree that 
should have been entered, and it is by this court 

AFFIRMED. ° 
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GUSTAV KRAEMER, APPELLANT, V. NEW YORK LIFE INSUR- 
ANCE COMPANY, APPELLEE, 
278 N. W. 886 


FILED APRIL 8, 1938. No. 30268. 


1. Appeal. In a law action, a verdict of a jury based on con- 
flicting evidence will not be disturbed unless clearly wrong. 
Tidd v. Stull, 128 Neb. 506, 259 N. W. 369. 

“Ordinarily the credibility of a witness is a question 
for the determination of the jury, and it is within their province 
to credit the whole of his testimony or any part of it which 
appears to them to be convincing, and reject so much of it as 
in their judgment is unworthy of credit.” Baker v. Racine- 
Sattley Co., 86 Neb. 227, 125 N. W. 587. 

APPEAL from the district court for Dixon county: MARK 

J. RYAN, JUDGE. Affirmed. 


Edward F. O’Brien, W. V. Steuteville and W. G. Jepson, 
for appellant. 


Brown, Fitch & West, contra. 


Heard before Goss, C. J., EBERLY, PAINE, CARTER and 
MESSMORE, JJ., and LIGHTNER and SPEAR, District Judges. 


Goss, C. J. . 

Action on an insurance policy to recover for disability. 
The jury returned a verdict for defendant. From a judg- 
ment thereon plaintiff appealed. 

July 9, 1929, plaintiff purchased a policy of insurance 
from defendant. The policy was for $2,500 or for $5,000 
(double indemnity) if death resulted from accident. The 
company agreed to pay the insured a monthly income of 
$25 and to waive payment of premium falling due during 
continuous total disability. The consideration was the 
payment of $102.33 premium paid in advance and a like 
sum each calendar year, payable July 9. The premium 
included $3.13 for the double indemnity benefits and $13.80 
for the disability benefits. Premium could be paid annually, 
semiannually or quarterly in advance. Plaintiff alleged and 
the answer admitted that premiums were paid only to 
January 9, 19383. The suit was begun July 31, 1936. 
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Plaintiff alleged that on or about December 10, 1932, 
while carrying a half hog on his right shoulder, a ladder 
stationed in an upright position on his hog-house fell and 
struck the half. hog, and plaintiff thereby sustained a 
severe injury to his spinal cord between the shoulder blades, 
and as a result thereof plaintiff has been continually and 
totally disabled; that said injury so affected plaintiff’s 
mental and physical condition that he was unable to carry 
out the ordinary business duties incidental to his occupa- 
tion and his condition grew gradually worse, and due to 
this condition plaintiff failed to pay the premium on his 
policy due in January, 19338; plaintiff pleads that the policy 
contained this provision among other things: “In event 
of default in payment of premium after the insured has 
become totally disabled as above defined, the policy will be 
restored and the benefits shall be the same as if said de- 
fault had not occurred, provided due proof that the in- 
sured is and has been continuously from date of default 
so totally disabled and that such disability will continue 
for life or has continued for a period of not less than 
three consecutive months, is received by the company not 
later than six months after said default.” Plaintiff al- 
leges that, by reason of plaintiff’s aforementioned impaired 
mental faculties due to the spinal injury, he did not notify 
defendant of his injury within the time stipulated in the 
policy and had forgotten and could not reasonably have 
remembered the existence of his policy of insurance; that 
as a proximate and direct result of said spinal injury 
plaintiff, on or about August 24, 1933, contracted sleeping 
sickness from which he regained consciousness about Oc- 
tober 15, 1933; that the degenerative process left plaintiff 
with a total lack of business aptitude, and he did not be- 
come aware of the existence of the policy of insurance 
until he had reached a more normal state of mind, to wit, 
June, 1935, and notice was promptly thereafter given to 
defendant within the time stipulated in the policy, to wit, 
on or about July 1, 1935.°- 

The answer of defendant denied each and every allega- 
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tion not admitted to be true; admitted that the policy was 
issued, and alleged the default of. premium occurred on 
January 9, 1933, and still exists; pleads provisions of the 
policy as to proofs of disability to be furnished the com- 
pany not later than six months after default, and alleges 
that plaintiff failed to furnish proofs of alleged disability 
within six months after the default, and denies that plain- 
tiff suffered total and permanent disability as set forth 
in the contract. 

The case was tried before a jury and. both sides tendered 
evidence which was received and made a case upon which 
the jury could have found either for plaintiff or defend- 
ant. No fault is found with the instructions of the court. 
The vital assignment of error is that the verdict is not 
sustained by the evidence and is contrary to the evidence. 

It may be said that in their testimony plaintiff and his 
witnesses described the manner in which he was injured 
and the effect upon him. There was an attempt to excuse 
the failure of plaintiff to make any claim for disability 
until long after the time fixed in the policy for such notice 
because of mental impairment to such an extent that plain- 
tiff forgot that he had such a policy. Over against this 
there was evidence before the jury to the effect that in the 
Spring of 1933 he remembered that he had a safety de- 
posit box in the bank with his papers in it, remembered at 
that time, when he got a notice from the receiver of the 
bank, that Mr. Johnson was the receiver, that the receiver 
was at the bank at stated periods, and that he had a matter 
of business on which he wished to consult Mr. Johnson 
and remembered to see Mr. Johnson and to have conver- 
sation with him, remembered to get the papers out of the 
box and to take the envelope home with him. The insur- 
ance policy involved was in that envelope. All of this was 
within time to have given notice of disability under the 
policy. The failed bank from which he got the papers 
was in his market town a few miles from his home, where 
he went every week or two after his injury. 

The fifth instruction given to the jury by the court con- 
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tained five propositions submitted to the jury in the form 
of questions for their deliberation. The fourth proposition 
was: “And was the plaintiff so disabled by reason of the 
injury as to prevent or excuse him from giving notice to 
the defendant company as to the disability caused by the 
injury?” Under the evidence before the jury they were 
justified in finding that his memory was not affected so 
as to excuse him from giving notice within the time pro- 
vided by the policy. 

In a law action, a verdict of a jury based on conflicting 
evidence will not be disturbed unless clearly wrong. Tidd 
v. Stull, 128 Nek. 506, 259 N. W. 369; Harrell v. People’s 
City Mission Home, 131 Neb. 138, 267 N. W. 344. 

It is true that defendant did not by direct testimony 
expressly contradict much of the testimony of plaintiff 
and some of his corroborating witnesses. It left the credi- 
bility of their testimony to the jury for consideration on 
its merits including the effect of cross-examination. In 
Baker v. Racine-Sattley Co., 86 Neb. 227, 125 N. W. 587, 
the rule was stated as follows: “Ordinarily the credibility 
of a witness is a question for the determination of the 
jury, and it is within their province to credit the whole 
of his testimony or any part of it which appears to them 
to be convincing, and reject so much of it as in their judg- 
ment is unworthy of credit.” 

No error has been shown. For the reasons stated in 
the opinion, the judgment of the district court is 

AFFIRMED. 


JOSEPH C. WHEELER, APPELLEE, V. DIETZ HILL DEVELOP- 
MENT COMPANY, APPELLANT. 
279 N. W. 157 


FILED APRIL 8, 1938. No. 30248. 


1. Sales. Where parties to a contract for the sale and purchase 
of a commodity provide for inspection without designating the 
place to make it, the general rule is that the place of delivery 
is the place of inspection. 
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Buyer of a commodity accepting and using quantities 
of it at different times without inspection, though having oppor- 
tunities for inspections pursuant to contract, held liable for 
the contract price.. 


APPEAL from the district court for Cass county: WILMER 
W. WILSON, JUDGE. Affirmed. 


Dwyer & Dwyer and G. W. Duvall, for appellant. 
W. A, Robertson and Lloyd FE. Peterson, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ. 


ROSE, J. 

This is an action to recover an alleged unpaid debt of 
$1,450 due plaintiff from defendant under a written con- 
tract executed by them September 11, 1934. The writing 
designated plaintiff, J. C. Wheeler, “party of the first 
part,” and defendant, Dietz Hill Development Company, 
“party of the second part.” The contract permitted de- 
fendant to enter upon a 50-acre tract of plaintiff’s land in 
Cass county and quarry and remove rock therefrom upon 
the following terms and conditions: 

“Party of the second part will enter said premises and 
build all buildings necessary for the quarrying of rock, 
having the right to remove same upon completion of the 
work, to excavate the rock, to fill rip-rap contracts which 
party of the second part may procure from contractors 
doing government work upon the Missouri river, said 
rock to be of dimensions not less than 8 inches thick nor 
weighing less than 30 pounds and to stand inspection of 
the United States engineers and to be paid for by party 
of the second part at the rate of 10—ten cents per cubic 
yard as measured by the United States engineers and paid 
for at that rate at the time the United States government’s 
estimates are paid-to the contractor. * * * 

“It is further agreed that the second party has the Hohe 
of ingress and egress to and from the public road at such 
point or points as will be most convenient to them for the 
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operation of said quarry and to remove fencing surround- 
ing said property for such purpose. 

“All dirt and refuse from said quarry shall be thrown 
in the place from which the rock is taken, or on the ground 
adjacent thereto, and second party is to bear the expense 
of building its own road and to pay the first party, or his 
tenants, a reasonable sum for all crops damaged or de- 
stroyed, said amount to be agreed upon between the parties 
at or before the destruction of said fields.” 

In an answer to the petition defendant admitted execu- 
tion of the contract, and that it entered upon the premises 
of plaintiff and removed rock after September 11, 1934, 
but alleged it paid therefor according to the measurements 
made by the United States engineers pursuant to contract. 
Unadmitted allegations of the petition were denied. The 
reply to the answer contained a general denial. 

Upon a trial of the cause the jury rendered a verdict in 
favor of plaintiff for $1,200. From a judgment therefor, 
defendant appealed. 

It is argued as a ground of reversal that plaintiff did 
not prove any unpaid debt due under the contract. This 
proposition is based on defendant’s interpretation of the 
contract and on its understanding of the evidence. It is 
contended that 7,139.25 cubic yards only: were measured 
by the United States engineers, and that of this quantity 
20 per cent., or 1,427.85 cubic yards, were rejected, leav- 
ing 5,711.40 cubic yards for which defendant agreed to 
pay at the price stipulated; that plaintiff received $625 
and was overpaid. 

This view disregards the place of inspection and elimi- 
nates rock taken by defendant from the premises but not 
used “‘to fill rip-rap contracts” which defendant procured 
“from contractors doing government work upon the Mis- 
souri river.” The contract does not specifically designate 
a place of inspection. In view of such an omission, in- 
spection is at the place of delivery, according to the gen- 
eral rule. 55 C. J. 428. There is evidence it was so under- 
stood by defendant. Inspection was a privilege which de- 
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fendant could waive. There is evidence that quantities of 
rock were quarried, removed and used by defendant with- 
out inspection of government engineers at the quarry, 
though opportunity therefor was given at that place. Lia- 
bility for the contract price was therefore created. Roman 
v. Bressler, 32 Neb. 240, 49 N. W. 368; Hazen v. Wilhelmie, 
68 Neb. 79, 938 N. W. 920. There is no issue of quantum 
merutt. 

The dimensions of the excavated area were open for 
measurements and calculations. There is evidence that 
defendant received in the neighborhood of 22,000 cubic 
yards and that about 20 per cent. of the rock was objection- 
able. Deducting objectionable rock and crediting defend- 
ant with $625 which it paid, the verdict for $1,200 is sus- 
tained by the evidence. Having reached these conclusions 
on the controlling questions of law and fact, rulings of the 
district court on evidence and in giving and refusing in- 
structions are found to be without error prejudicial to 
defendant. 

AFFIRMED. 


STATE, EX REL. RICHARD C. HUNTER, ATTORNEY GENERAL, 
PLAINTIFF, V. W. H. HATTEROTH, DEFENDANT. 
279 N. W. 153 


FILED APRIL 8, 1938. No. 30297. 


1. Attorney and Client. An attorney is bound by oath, when ad- 
mitted to the bar, “to maintain the respect due to the courts 
of justice” and “to abstain from all offensive practices.” Comp. 
St. 1929, sec. 7-105. 

DISBARMENT. “Misappropriation by an attorney of 

money belonging to his client is such a disregard of duty as 

to warrant disbarment.” State v. Priest,.128 Neb. 241, 242 N. 

W. 483, 


Original proceeding by the state, on the relation of the 
attorney general, to disbar the defendant. Judgment of 
disbarment. 
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Richard C. Hunter, Attorney General, Barlow Nye and 
Paul P. Massey, for. plaintiff. 


W. H. Hatteroth;, pro se. 


Heard before Goss, C. J., Rost, EBERLY, Day, PAINE, 
CARTER and MESSMORE, JJ. . 


ROsE, J. 

This is a prosecution by the state of Nebraska on the 
relation of the attorney general to disbar the defendant 
who had been regularly admitted by the supreme court to 
practice. law. , 

The complaint against defendant charges, in substance, 
that he was retained December 138, 1935, to perform pro- 
fessional services for Raymond H. Reed and Ora Reed 
and to represent them as his: clients in a pending suit in 
the district. court for Douglas county to foreclose a mort- 
gage on their home in favor of the Occidental Building & 
Loan Association; that while a decree of foreclosure was 
temporarily stayed July 27, 1936, defendant advised his 
clients that payment of $320.26 would satisfy the judg- 
ment of foreclosure against them; that, to discharge their 
debt and to satisfy the decree, they paid to defendant 
$320.26, for which he receipted in writing July 27, 1936; 
that defendant did not discharge the judgment against 
them or return their money to them but converted it to 
his own use; that the mortgaged home of the clients was 
sold at foreclosure sale December 29, 1936, after expiration 
of the stay, and purchased by mortgagee; that the sale 
has not been confirmed, owing to a moratorium requiring 
the clients to pay the purchaser a monthly rental to retain 
possession of their home. 

To the complaint defendant filed an answer October 27, 
19387, one paragraph of which reads as follows: 

“Admits that on July 27, 1936, this defendant received 
from Ora Reed and Raymond H. Reed the sum of $320.26, 
and: that he gave to them a receipt, as set forth in the 
complaint herein. Alleges that. thereupon defendant ar- 
ranged with the Rivett Lumber Company, one of the de- 
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fendants in said foreclosure action, to, release, its. mechan- 
ic’s lien.on the premises, which lien was. released of record 
on September 11, .1936;. and defendant also. on. several oc- 
casions conferred with Mr. Ellery H. Westerfield, attorney 
for plaintiff in the foreclosure action,.as to settlement of 
the case, and defendant fully intended to, satisfy the judg- 
ment, interest and costs, but inasmuch as the nine months’ 
stay did not expire until October 14, 1936, defendant used 
some of his clients’ money—fully expecting. to be able to 
replace the same and satisfy the decree, but defendant re- 
grets to state that he was not able to replace it, due to 
disappointment. in business affairs; that defendant is mak- 
ing diligent efforts to obtain the money so as to satisfy 
the judgment, interest and costs in the. foreclosure case, 
and to make restitution to the satisfaction of Mr. and Mrs. 
Reed, as he has always wanted to do and expects to be 
able to. do in the very near future.” 

Relator demurred to the answer on the ground that it 
did not state facts sufficient to constitute a defense and 
moved for judgment on the pleadings. 

The demurrer and the motion were. presented in open 
court March 9, 1938. It is plain on the face of the plead- 
ings that defendant had not then performed his duty to 
apply the money which he received from his, clients to the 
satisfaction of the decree foreclosing .the, mortgage on 
their home. Subsequent performance has not been shown. 
His relation to his clients was not that of an ordinary 
debtor. State v. Goldman, 127 Neb. 340, 255 N. W. 32. 
His relation was one of trust and confidence involving 
professional honor of a lawyer in a court of justice. He 
was a trustee with the money of his clients in his hands 
for a.specific purpose. Solemn and impressive as this re- 
lation is, the complaint of the attorney general includes 
more than violation of duties of lawyer to client. Attor- 
neys must also conform at their peril.to established stand- 
ards. of conduct in their relations to courts, to the legal pro- 
fession..and to the public in general. State v. Ireland, .125 
Neb. 570, 251 N. W. 119. The bar. is part of an. institution 
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of government for the administration of justice. Judges 
of courts are selected from its membership. If the source 
from which memberships in judicial tribunals are chosen 
is untainted, respect for courts themselves will be corre- 
spondingly increased. Reproach on the bar may reflect 
on the bench. The armor of courts is purity of purpose 
and excellence in performance of duty. It is a mission of 
lawyers to aid them in the administration of justice as 
well as to serve their clients. They are educated by the 
public for those purposes. The state provides schools for 
their training and maintains libraries furnishing the 
sources of knowledge essential to the practice of the law. 
The responsibilities of attorneys are commensurate with 
their duties to their clients, the public, the courts and the 
legal profession. For them in their professional capacity 
there is no moratorium on breach of trust, on violation of 
confidence, on misappropriation of trust funds or on other 
reprehensible misconduct. The legislature imposed on at- 
torneys the duties “to maintain the respect due to the 
courts of justice’ and “to abstain from all offensive prac- 
tices.” Comp. St. 1929, sec. 7-105. These duties are con- 
templated in the oath taken when a student in the law is 
admitted to the bar. A standard of discipline was stated 
in a former opinion as follows: 

“Misappropriation by an attorney of money belonging 
to his client is such a disregard of duty as to warrant 
disbarment.” State v. Priest, 123 Neb. 241, 242 N. W. 433. 

Where a long and honorable career at the bar calls 
eventually for discipline, as it does in the present instance, 
the natural promptings of sympathy and mercy are not 
absent from the bench, but sentiment cannot be permitted 
to prevent disbarment for the professional misconduct 
charged by relator and confessed by defendant. 

The demurrer to the answer and the motion for judg- 
ment on the pleadings are sustained. Defendant is dis- 
barred from the practice of the law in Nebraska, his li- 
cense canceled and his name stricken from the roll of at- 
torneys and counselors at law. 

JUDGMENT OF DISBARMENT. 
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GRACE BROWN, APPELLANT, V. DAVENPORT HOLDING CoM- 
PANY, APPELLEE, 
279 N. W. 161 


FILED APRIL 8, 1938. No. 30285. 


1. Negligence. An owner has the duty of exercising ordinary care 
for the safety of an invitee. 

In the absence of unusual circumstances and condi- 

tions, the maintenance of polished hardwood floors and the 

use of small rugs in an apartment is not negligence for which 

the owner is liable to a prospective tenant invited to inspect 

the premises. : 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Lower & Sheehan, for appellant. 
Kennedy, Holland, De Lacy & Svoboda, contra. 


Heard before Goss, C. J., ROSE, EBERLY, Day, PAINE, 
CARTER and MESSMORE, JJ. 


Day, J. 

This is an action for damages for personal injuries 
brought against the owner and operator of an apartment 
building by one who visited the premises in response to 
an advertisement for the purpose of leasing an apartment. 
Mrs. Brown, the appellant, stepped upon a small rug, 
slipped, and fell to the floor while inspecting the apart- 
ment. At the conclusion of the plaintiff’s evidence, the 
court directed a verdict for the defendant. 

Mrs. Brown, in answer to the advertisement, visited 
the apartment building with her husband and daughter for 
the purpose of inspection, and with a view of leasing an 
apartment for the use of her daughter. They looked at 
the living-room and the kitchen, and then walked into the 
bedroom. Mrs. Brown then started to walk across to the 
window, and as she passed the foot of the bed she stepped 
upon a small rug, slipped, and fell at the foot of the bed. 
The party was shown the apartment by an agent of the 
owner, and the only question presented to this court is 
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the liability of the owner for the condition of the floor as 
maintained by him. There is no dispute as to the furnish- 
ings of the room, nor as to the manner of the fall. There 
was a small rug at the foot of the bed and Mrs. Brown 
stepped upon it and fell. The floor was waxed hardwood 
such as the appellant was accustomed to in her own home. 
The evidence indicates that the floor was highly polished, 
and that the rug would slip. In fact, the husband of the 
injured woman put his foot on the rug and found it 
would move easily. He also turned the rug over and 
found that “it looked like it had been waxed, or it was 
just shellac underneath, now.” The daughter did not make 
an inspection of the floor and rug, and this is the only 
evidence upon which to predicate liability. 

Of course, an owner is bound to exercise ordinary or 
reasonable care for the safety of an invitee, which Mrs. 
Brown was in this case. 45 C. J. 823; Tucker v. Draper, 
62 Neb. 66, 86 N. W. 917; Broadston v. Beddeo Clothing 
Co., 104 Neb. 604, 178 N. W. 190. The owner owed the in- 
vitee ordinary care to protect her from hidden and un- 
usual dangers, and the question arises as to whether or 
not there was an unusual danger in this case. The evidence 
does not establish that the floor was waxed except in the 
ordinary manner. True, it is described by the witnesses as 
“slippery” and “highly polished,’ but at the same time 
they declare that it was a highly polished hardwood floor. 
The rug was at the foot of the bed. Only one witness 
examined the rug, and his testimony with respect to it has 
heretofore been set out. While this evidence states that 
the bottom of the rug was waxed or shellacked, it does 
not establish that this rug was different in any way from 
other ordinary rugs and because of such difference un- 
usually dangerous. The ordinary condition of an apart- 
ment or a home confronted the appellant. It is not com- 
parable to a defect such as a hole in the floor, or a sloping 
aisle in a store: The common use of waxed ard polished 
floors, covered with small rugs, in homes and apartments 
is a matter of common knowledge. In the ‘instant case 
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the evidence establishes that the appellant knew of such 
use. They are not inherently dangerous to invitees. In 
the absence of unusual circumstances and conditions, the 
maintenance of polished hardwood floors and the use of 
small rugs in an apartment is not negligence for which 
the owner is liable to a prospective tenant invited to in- 
spect the premises. Nelson v. Smeltzer, 221 Ia. 972, 265 N. 
W. 924. Another court held that a prospective tenant 
having been invited to inspect a tenement, the owner was 
charged to maintain it in a reasonably safe condition. 
Sleeper v. Park, 232 Mass. 292, 122 N. E. 315. Though a 
polished floor is slippery and light rugs are apt to slide, 
since such rugs are in common use their use is not negli- 
gence unless there is something unusual about them. There 
was nothing unusual about the floor or the rug in this 
case, and the verdict was properly directed. 
AFFIRMED. 


LODENA MAE DOWNS, APPELLANT, V. FRED DOWNS, APPEL- 
LEE. 
279 N. W. 151 


FILED APRIL 8, 1938. No. 30308. 


1. Appeal. Without a bill of exceptions, the only question to be 
considered by this court is the sufficiency of the pleadings to 
support the judgment of the trial court. 

In the absence of a bill of exceptions, it is presumed 
that an issue of fact raised by the pleadings received support 
from the evidence, and that such evidence was correctly de- 
termined. 

3. Divorce: CusTopy or CHILD. A decree awarding care and 
custody of a minor child to the mother in a divorce suit will 
‘not be modified unless the mother is unfit or the best interests 
of the child require such action. : 


APPEAL from the district court for Douglas county: 
WILLIAM A.’ ‘Day, JUDGE. Reversed. 


Jackson, B. Chase and Bruce Crawford, Jr., ‘for appel- 
lant. . Sy ek! Ais 


PS Sg z bergen te 18 
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Shotwell & Vance, Benjamin S. Baker and Edward 
Shafton, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


Day, J. 

This is a proceeding upon an application of a mother 
of a child against the divorced father for additional 
money for the support of the child. The father filed an 
answer and a cross-petition, asking that the care and 
custody of the child be awarded to him. The trial court, 
at the close of a three and a half day hearing, did not 
award the child to either the father or the mother, but to 
the chief juvenile probation officer of the district court 
for Douglas county, Nebraska, with certain orders as to 
the disposition of the money which was ordered paid by the 
father. The mother appeals from the order. 

A brief review of the history of the case will perhaps 
help us to a better understanding of the issues. Differences 
arose between the father and mother of the infant child, 
Jean Lou Downs, in 1981, and a decree of divorce was 
entered as a consequence on the 29th day of March, 1932. 
At the time the minor child was about three years of 
age, and the decree awarded the care, custody and educa- 
tion of the child to the mother, who has had it since that 
time. The decree provided that the father should pay 
the mother for the support and maintenance of said child 
the sum of $30 a month, which sum has always been paid. 
In April, 1935, the mother made an application to increase 
the allowance. The application states that another applica- 
tion had been made, and a hearing held therein, but the 
record does not show this. The father filed an answer to 
that application, alleging the decree of March, 1932, and 
asking that the plaintiff’s petition be dismissed. He also 
filed a cross-petition in which he asked that he be given 
the care and custody of the minor child. Since there is 
no bill of exceptions in this case, the cross-petition be- 
comes important, because, without a bill of exceptions, 
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the only question to be considered by this court is the 
sufficiency of the pleadings to support the judgment of 
the trial court. If the pleadings are sufficient to support 
the judgment that was rendered by the trial court, it will 
be affirmed. Towle v. Richardson County, 180 Neb. 467, 
264 N. W. 335; Plantz v. Peony Park, 129 Neb. 338, 261 
N. W. 826; State v. Barney, 1383 Neb. 676, 276 N. W. 676. 
In the absence of a bill of exceptions, it is presumed that 
an issue of fact raised by the pleadings received support 
from the evidence, and that such evidence was correctly 
determined. State v. Barney, supra. 

If the cross-petition here is insufficient to support the 
judgment of the court, said judgment must be reversed. 
In this case, the care and custody of a nine-year old girl 
was taken from the mother after she had enjoyed it for 
over five years under a decree of divorce entered in March, 
1932. The material part of the cross-petition is here set 
out: “The defendant alleges that the plaintiff is an im- 
proper person to have the care and custody of said minor 
child. * * * The plaintiff has no permanent place of abode, 
but shifts from place to place, and the child has no place 
of living, and has not been under the parental care of the 
plaintiff and has no means to take proper care and sup- 
port of the said minor child.” 

These are the only allegations upon which the court 
could change the care and custody of the minor child. 
The first allegation is that the mother is an improper 
person to have the care and custody of the minor child. 
In its decree the trial court found generally against the 
father in his cross-petition. Nowhere in the decree is 
there a specific finding that the mother is an improper 
person to have the care and custody of her own nine- 
year old daughter. So far as the record is concerned, 
there is no finding of the trial court that the mother: is 
an improper person to be awarded the care and custody 
of said child. 

The other allegations in the cross-petition, stating that 
the plaintiff has no means with which to support herself 
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or to take care of the minor child, or that she has no per- 
manent’ place of abode, are not sufficient allegations ‘to 
deprive a mother of the ‘care and ‘custody of a minor 
daughter. This merely confirms the allegations of the 
plaintiff that the amount awarded is insufficient. There 
is'no ‘finding of the trial court that these are even true. 
The presumption that the facts supported the findings of 
the trial court on the allegations does not help to sustain 
the judgment under these Andings, and the judgment can- 
not stand. ‘ 

A decree of divorce was entered in the suit of the 
mother against the father of this child in’ March, 1932. 
That decree awarded ‘the care and custody of the child ‘to 
the mother. The decree, in so far as the ‘minor child is 
concerned, is never final in the sense that it cannot be 
changed. Section 42-312, Comp. St. 1929, states: “If the 
circumstances’ of the parents shall change, or it shall be 
to the best interests of the children, the court may after- 
wards, from time ‘to time, on its own motion, or on the 
petition of either parent, revise or alter to any extent, the 
decree so far as it concerns the care, custody’ png ‘main- 
tenance of the children or any of them.” 

Where, as here, there is a decree awarding care and 
custody of a minor child to the mother in a divorce suit, 
it will not be modified unless the’ mother is unfit, or the 
best interests of the child require such action. Gross’ v. 
Gross,'122 Neb. 25, 239 N. W. 201; Chambers v. Chambers, 
75 Neb. 850, 106 N. W. 993. The court does hot find that 
the mother is unfit, and'it is not .alleged in the cross- 
petition ‘or found by the ‘court in the decree that the best 
interests of the child require that the decree be ‘modified. 

In view of the foregding ‘conclusions, it’ becomes im- 
perdtive that the judgment of the trial court be reVersed, 
and'the petition and cross-pétition be dismissed in the case, 
without, of ‘course, prejudice to a further application with 
reference to the custody and support of the child. ‘While 
perhaps’ the judicial procésses of the court ‘are’ inadequate 
to properly attend the'needs'‘of a child of divorced’ parents,- 
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nevertheless the ordinary rules’ of ‘pleading and evidence 
are applicable when resort is had to the courts.. One ‘of 
the safeguards thrown about such a ‘child is that the de- 
cree is subject to modification to meet changing circum- 
stances. But the record here does not establish the neces- 


sity or authority for a modification. i 
: : ‘ Rieaeoe 


ANDREA ALESIO, APPELLEE, V. ANTHONY LOCOCO, JR., AP- 
PELLANT. 
279.N. W. 154 


- FILED APRIL-8, 1988. No. 30242. . 


1. Automobiles: INJuRY To Guest: Law GOVERNING. In an au- 
tomobile accidént occurring in. the state of ‘Texas, the liability 
of the driver to his guest -is determinable by the laws of ‘that 
state, when pleaded. 

GROSS NEGLIGENCE, ‘Under the Perks guest 

statute, gross negligence is such negligence as evidences reck- 

less disregard of human life, or such conscious indifference to 
the rights of others as amounts to ‘an intentional violation of 
them. . pig : Sa a : 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. Broapy, ‘JUDGE. _ Affirmed. 


L. R. Doyle; for appellant a he ge ae 
Jack W. Cohen and R. M. Andérson, contra. 


Heard before: Goss: C.-J:; Ross, Day, a eeING ‘and MEss- 
MORE, JJ. - SE PG Lege Po no Beh 

PAINE, J. Or Rae a 

This is a suit ‘by’ a guest for ‘personal injuries sustained 
in a head- on collision with ‘another” automobile. The jury 
returned a verdict for $1; 500; for’ whieh judgment was 
entered, and ‘deféndant’ “appeals.” : 

The ‘deféndant™ admits | ‘that the’ édllision’ océurred, but 
denies he' ' was ‘puilty of’ ‘gkOss Hegligence, and charges 
plaintiff ‘ with ' contributory" negligence ;' “alleges that plain- 


cara 
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tiff was acquainted with ability of defendant as a driver, 
and assumed the risk of travel in defendant’s automobile. 

The evidence discloses that the defendant was a foot- 
ball fan, who had driven to the Rose Bowl game in 1934, 
and planned to make the trip again in December, 1935. 
The plaintiff asked to be taken along, as he had two 
daughters living in California. Defendant said the car was 
full, but if anybody dropped out the plaintiff could ride 
with them, and just before starting one person decided 
not to go, and the plaintiff made the trip as a gratuitous 
guest, riding at all times in the back seat with the father 
of the defendant. Leaving Lincoln December 26, 1935, 
they made Dallas the first day, El Paso the second, Yuma, 
Arizona, the third, and Los Angeles the fourth day. On 
the return trip they left Los Angeles Thursday morning, 
January 9, 19386, and made Phoenix, Arizona, the first 
night. Leaving Phoenix the next morning on U. S. High- 
way No. 80, they reached a point between 15 and 17 miles 
west of Pecos, Texas, by about 8:00 p. m. that night. It 
was after dark, and all cars were using their headlights, 
when a head-on collision occurred. 

Plaintiff claims this collision occurred as follows: One 
Carl Proctor was driving a Buick slowly westward, with 
proper care and caution, on the north and right-hand side 
of U. S. Highway No. 80, having just come out of a filling 
station located on the north side of the road. The defend- 
ant was coming around a curve, driving eastward at a 
high rate of speed in excess of 65 miles an hour, and in 
gross negligence, with a wanton and reckless disregard 
of human life and a conscious indifference to the conse- 
quences to others, ran his car on the wrong side of the 
highway, and, failing to see the said Buick, drove his auto- 
mobile directly into it with great force and violence, so 
that the plaintiff suffered serious, painful, and permanent 
injuries, which first confined him to the Camp & Camp 
Hospital in Pecos, Texas, and thereafter in his home in 
Lincoln, Nebraska. The plaintiff testified that a short 
time before the crash he objected to the father of the de- 
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fendant, who was sitting in the rear seat with him, and 
said the son was driving too fast; that the father spoke 
to the son, who answered, “What is the matter, you 
scared?” 

The defendant testified that he was 32 years of age, 
lived in Lincoln all his life, and assisted his father in the 
grocery business; that he had known the plaintiff for 15 
years, and that they reside in the same block, almost 
across the alley from each other, and that the plaintiff is 
in the fruit business in Lincoln. The defendant drove the 
car on the entire trip, and testified that at the point of 
collision there was a curve or bend where the accident 
occurred; that he did not see the Buick car until he was 
within 75 yards; that he thought the Buick was coming 
clear over on the wrong side of the road, and therefore, 
in order to avoid a collision, he turned to the left-hand side 
in order to go around it on the north side, and instead he 
hit it head-on. The defendant testified that the accident 
happened very fast, but he had applied his brakes and 
decreased the speed, and that before the accident he had 
been running less than 45 miles an hour. 

The defendant sets out many errors relied upon for re- 
versal. They include the failure of the court to direct a 
verdict for defendant or to dismiss the suit, and a failure 
to enter judgment for the defendant. 

The plaintiff introduced in evidence several sections of 
Texas law covering the laws of the road, and also the 
Texas guest law, being section 1, ch. 225, Laws of Texas 
1931, which provides as follows: ‘No person transported 
over the public highways of this state by the owner or 
operator of a motor vehicle as his guest without payment 
for such transportation, shall have a cause of action for 
damages against such owner or operator for injuries, 
death or loss, in case of accident, unless such accident 
shall have been intentional on the part of said owner or 
operator, or caused by his heedlessness or his reckless 
disregard of the rights of others.” 

. The defendant insists that. the court erred in not in- 
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structing the jury that, in the statute just quoted, the 
word “or” means “and,” and that the court should have 
instructed the jury that. this law meant “caused by his 
heedlessness and his reckless disregard of the rights of 
others.” The trial judge covered this question in his 
seventh and eighth instructions to the jury, the latter 
reading as follows: 

“You are instructed that under the Texas law involved 
in this case gross negligence is such negligence for which 
defendant may be liable in damages if you find from the 
evidence he was guilty of gross negligence in the operation 
of the said Lococo automobile, is such negligence as evi- 
dences reckless disregard of human life or bodily injuries, 
or such conscious indifference to rights of others as 
amounts to an intentional violation of them; is such that 
is evidenced by acts indicating a wanton and reckless dis- 
regard for the life or safety of the plaintiff or others in 
the said automobile; and is that entire want of care which 
would raise a presumption of conscious indifference to 
consequences.” 

In the late case of Scott v. Gardner, 106 S. W. (2d) (Tex. 
Civ. App.) 1109, the Texas court suggests that a sufficient 
definition of heedless and reckless is the following: “Such 
an entire want of care (not including, but excluding, or- 
dinary care) sufficient to raise the belief or presumption 
that the act or omission complained of was the result of 
conscious indifference to the rights, welfare, or safety of 
the person or persons to be affected by it;’ and this 
definition suggested by the Texas court was substantially. 
followed by Judge Broady. See, also, Hamilton v. Perry, 
85 S. W. (2d) (Tex. Civ. App.) 846; Meyer v. Hart, 110 
Conn. 244, 147 Atl. 678. 

The law of Texas required plaintiff to drive at not to 
exceed 45 miles an hour, and required him to keep on the 
right-hand side of the highway, and not to pass another 
automobile at such a epee as to nearer? the life or limb 
of any person. 

The testimony of cee Oakley. was “that defendant’s car 


VoL. 184] JANUARY TERM, 1938 465 
. Chalupnik v. Brant 


was going 60 miles an hour at the time of the collision, 
while the Buick was not exceeding 12 miles an hour at 
that time: Mrs. Carl Proctor, also in the Buick, testified 
the defendant was running 65 to 70 miles an hour at the 
time of the collision. Mrs. Proctor gave this answer: 
“Well, I just walked up there and I said, ‘Man, what in 
the world is the matter with you? Are you drunk, crazy, 
or what?’ He said, ‘Lady, I can’t tell you whether I went 
to sleep or whether I’m “loco.”’ That’s what he said. ‘I 
don’t know what happened.’ ” 

The jury heard all of the evidence and found against 
the defendant on the questions of fact; the rulings and in- 
structions of the trial court do not disclose any prejudicial 
error, and while we have examined all of the errors set 
out, we will not discuss them all in this opinion, but here- 


by affirm the judgment of the lower court. 
AFFIRMED. 


JAMES J. CHALUPNIK, APPELLANT, V. IRVIN S. BRANT, AP- 
PELLEE. 
279 N. W. 159 


FILED APRIL 8, 1938. No. 30296. 


1. Evidence. When the consideration of a contract is promissory 
or contractual in its nature, it cannot be varied by parol 
evidence. 

2. Contracts: CONSIDERATION. Reciprocal promises as a basis of 
a valid agreement must be equally obligatory upon the parties; 
otherwise such agreement is nudum pactum. 

Contracts entered into or promises made 

on the basis of relations of friendship and good-will, unsup- 

ported by pecuniary benefit, create at most moral obligations, 
and a breach thereof presents no ‘cause for medrese by the 
courts. : 


APPEAL from the district court for’ Madison county : 
CHARLES H. STEWART, JUDGE. Affirmed. 


James P. Marron and Frederick. M. Deutsch, ‘for appel- 
lant, . ; mins Bs woes 
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Webb Rice, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


PAINE, J. 

The trial court sustained a demurrer to the original 
petition for damages for breach of a contract, and then 
sustained a motion to strike out a large part of an amended 
petiticn, and, after sustaining another demurrer, dis- 
misse] the amended petition. Plaintiff appeals. 

‘This lawsuit is based upon a written contract between 
the plaintiff and defendant, dated December 15, 1933, 
which provided, among other things, that as Chalupnik, 
the plaintiff herein, and second party in said contract, 
was operating a creamery at Verdigre, and was well ac- 
quainted with the creamery business in north Nebraska, 
“his good-will and advice is of value to the new organiza- 
tion to be made by first party, and first party desires to 
compensate second party for such advice and good-will.” 

This contract further provided that, when the new cor- 
poration to be formed at Norfolk was organized, “10% 
of which stock is to be assigned and transferred to second 
party for the considerations hereinbefore stated.” It was 
provided that such 10 per cent. of the stock should be 
issued to second party “without any consideration other 
than that hereinbefore stated.” 

The plaintiff brought suit, based on this contract, ex- 
hibit A, attached to the petition, and set up that the de- 
fendant has wholly failed and refused to issue the stock as 
provided in the contract, and plaintiff prayed for damages 
in the sum of $10,000. Demurrer being filed was argued 
and sustained, but plaintiff was given permission to file an 
amended petition, which was duly filed. 

The defendant filed a motion to strike out 14 paragraphs 
of plaintiff’s amended petition, which set up an alleged 
oral contract, which it was alleged attempted to vary and 
contradict the written contract, exhibit A, attached there- 
to. The district court sustained this motion and a de- 
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murrer to such amended petition. Plaintiff electing to 
stand upon said demurrer, and not to plead further, the 
said petition was dismissed. The sustaining of the motion 
to strike and the sustaining of the demurrer are set out 
as errors of the court. 

The appellant presents as his first proposition of law 
that ‘“‘the recitals of a written instrument as to considera- 
tion are not conclusive, and it is always competent to in- 
quire into the consideration and show by parol or other 
evidence what the real consideration was.” We are cited 
to Hartman v. Lipovsky, 122 Neb. 823, 241 N. W. 568, as 
his authority, in which case it was held that, when the 
contract contained the words “$4,000 in cash, the receipt 
whereof is hereby acknowledged,” it is a recitation of fact, 
and not a contractual part of the contract, and that such 
an acknowledgment of the receipt of consideration may be 
explained or contradicted by parol evidence. 4 Neb. Law 
Bulletin, 132, sec. 10, discusses this point, and sets out 
that, when the consideration is promissory or contractual 
in its nature, it cannot be varied by parol, citing many 
Nebraska cases. 

It may be admitted that, if the contract in the case at 
bar was ambiguous, parol evidence might be admissible, 
but in this case the court can easily determine its full 
meaning when construed as a whole, and the intention of 
the parties stands out very clearly. 

The oral contract, set out in the amended petition, 
which was stricken out by the trial judge on motion, set 
out an entirely different agreement than is disclosed in 
the written contract which is attached to the amended 
petition. 

This court has adhered rather closely to the parol evi- 
dence rule, as discussed in Theno v. National Assurance 
Corporation, 183 Neb. 618, 276 N. W. 375, and in our 
opinion the trial court was right in sustaining the mo- 
tion to strike out many paragraphs of the amended peti- 
tion setting out oral agreements between the parties. 

After all such paragraphs of the petition as referred 
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to an oral agreement were stricken out, it left the writ- 
ten contract, which states near the end that it contains 
a correct statement of facts, and this can hardly be 
doubted. In another of the closing paragraphs it states 
that the 10 per cent. of all the stock of: the corporation 
is to be transferred and conveyed without any consider- 
ation other than that hereinbefore stated, which was the 
advice and good-will of Mr. Chalupnik, but the next 
paragraph limits the advice and good-will to that which 
does not conflict with his own interest, and thus limited 
he agrees to do all he reasonably can to assist in the 
success of the creamery company. The stock that was to 
be given him in the sixth paragraph of the contract 
(although it is not so numbered in the original) was 
some 30 shares of stock, of the par value of $10 each, 
and on the failure to give such stock suit is brought for 
damages of $10, 000. 

The demurrer was sustained by the trial court on ‘hie 
ground that the contract lacked mutuality, in that it did 
not obligate Mr. Chalupnik to furnish other than his 
good-will and advice, and it has been held many times 
that good-will is not a sufficient consideration for an 
executory contract. 

“Reciprocal promises as the basis of a valid agree- 
ment must be equally’ obligatory upon the parties, ‘so 
that each may have an action thereon; otherwise such 
agreement, is nudum’ pactum.” State v. Holcomb, 46 Met 
612, 65 N. W. 873. 

“Contracts ‘entered into or promises ‘made on the basis 
of relations of frieridship and good-will, unsupported 
by pecuniary or material benefit, create at most bare 
moral obligations, binding only on the conscience, and 
a ‘breach thereof presents no cause for redress by’ the 
courts.” Rask v. Norman, 141 Minn. 198, 169 N. W. 704, 
17 A. L. Ri 1296. 

‘If the ‘defendant and ‘appellee was suing ‘the’ plaintiff 
and appellant on his ‘promises ‘as ‘set out in the written 
contract, could he ‘recover damages for failure to per- 
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form? We do not believe he could. Hé’ asserts that his 
part of it was performed before the writing was drawn 
up, and that the only obligation was to transfer’ the 
stock to him. If so, it was nudium pactum: The district 
court dismissed the action on the theory that nothing had 
been done under the contract which legally entitled him 
to the $300 worth of stock, or to damages becausé the 
stock was not delivered. This court had before it a case 
involving the same Norfolk creamery, entitled Elvidge 
v. Brant, 181 Neb. 1, 267 N. W. 169. 

We have examined the record in this case, and find that 
no prejudicial error was committed by the trial court, 
and the judgment of dismissal is 

AFFIRMED. 


IDA BALSTER, ADMINISTRATRIX, APPELLANT, V. OTTO C. 
KELLER ET. AL., APPELLEES. 
279 N. W. 156 


FILep APRIL 8, 1988. No. 30284. 


1. Mortgages: MoraTorIuM. A moratory stay under the provi- 
sions of section 20-21,159, Comp. St. Supp. 1937; should be 
‘ denied when it appears that the amount of the liens exceeds 
the value of the real estate involved. i 

Evidence examined and found to Antabtien 

that the amount of liens exceeds the value of the real estate. 


APPEAL from the district’ court for Cunning cous 
CHARLES H. STEWART, JUDGE. . Reversed. as 


Zacek & Nicholson, for ‘appellant. 
‘John J. ‘Gross, contra. 


Heard: before. Goss, on i. “Rosk,- Day, Cinies and. Mss- 
MORE, JJ., and LIGHTNER, and SPEAR, District Judges. 


SPEAR, District Judge. 
Appeal by plaintiff from an order of the district court 
for Cuming county wherein that court granted a mora- 
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tory stay to defendants Keller, under the provisions of 
section 20-21,159, Comp. St. Supp. 1937. 

Defendant Otto C. Keller is the owner of 200 acres of 
land situated about 514 miles northeast of Wisner, which 
was mortgaged to Fred Balster, deceased. Ida Balster, 
administratrix with the will annexed, brought this action 
to foreclose the mortgage. Decree of foreclosure was 
entered on October 30, 1933, in the sum of $23,675, with 
interest from the date of the decree at the rate of 514 
per cent. per annum on $21,225, and at 10 per cent. per 
annum on $2,450. At the time of the granting of the 
moratory stay on June 10, 1937, this judgment amounted 
to over $28,000. In addition there was at that time a 
second judgment lien amounting to over $6,500, making 
a total of over $170 an acre. 

Plaintiff objected to the granting of the moratory stay 
upon several grounds, among which are that the liens 
exceeded the value of the premises, and that the act of 
the legislature authorizing the granting of moratory stays 
is unconstitutional. 

Plaintiff does not contend that the law is unconstitu- 
tional for any of the reasons by which this court held the 
law unconstitutional in the case of First Trust Co. v. 
Smith, ante, p. 84, 277 N. W. 762, and did not cite any 
authorities upon her propositions in her brief nor argue 
the same. Therefore, the constitutional objections raised 
by plaintiff will not be considered. 

This brings us to the question of value. A number of 
witnesses testified, but it will not be necessary to go over 
this somewhat conflicting testimony in detail. We are of 
the opinion that the amount of the liens upon these 
premises far exceeds the value of the land, and that the 
district court erred in granting the moratory stay. Clark 
v. Hass, 129 Neb. 112, 260 N. W. 792; Equitable Trust Co. 
v. Groves, 1383 Neb. 177, 274 N. W. 457. 

REVERSED AND REMANDED. 
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PAT O’CONNOR, APPELLEE, V. DANIEL M. ABBOTT ET AL., 
APPELLANTS. 
279 N. W. 20% 


Fitep APRIL 15, 1988. No. 3033y. 


1. Judgment: Res Jupicata. A judgment will not operate as 
res judicata unless it appears on the face of the record, or is 
shown by extrinsic evidence, that the precise question was 
raised and determined in the former suit. 

2. Workmen’s Compensation: BURDEN oF Proor. “In a suit under 
the workmen’s compensation law, the burden of proof is upon 
the claimant to show that he suffered an injury and that the 
injury resulted from an accident arising out of and in the 
course of his employment.” Price v. Burlington Refrigerator 
Hauress Co., 1381 Neb. 657, 269 N. W. 425. 

“Awards for compensation cannot be based 

upon possibilities or probabilities. They must be supported by 

evidence showing that c’aimant has incurred a disability arising 
out of and in the course of his employment.” Price v. Burling- 

ton Refrigerator Express Co., 181 Neb. 657, 269 N. W. 425. 


APPEAL from the district court for Richardson county: 
VIRGIL FALLOON, JUDGE. Reversed, with directions. 


Paul P. Chaney and Chambers, Holland & Locke, for 
appellants. 


LeRoy G. Stohlman, contra. 


Heard before Goss, C. J., ROSE, DAy, PAINE and MESS- 
MORE, JJ. 


Goss, C. J. 

This is an appeal from a judgment of the district court 
affirming an award of the workmen’s compensation court. 

This was a second complaint filed by O’Connor. In the 
first petition O’Connor claimed that on July 3, 1936, 
while engaged in his duties as a night watchman for 
Daniel M. Abbott, his employer, he fell from a window 
and sustained compensable injuries. An award was made 
in his favor and defendants appealed. Thereafter a re- 
hearing was had and the compensation court entered an 
order dismissing O’Connor’s petition. He took no appeal. 
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Later O’Connor filed another complaint in the compen- 
sation court, in which he contended that he suffered a 
heat-stroke about 4:30 p. m. on July 3, 1936, arising out 
of and in the course of his employment by Abbott as a 
hod-carrier, and as a direct result of the heat-stroke he 
fell from a window about 11:30 the same night and re- 
ceived compensable injuries. Defendants, in addition to 
the usual denials, pleaded that the matter had been ad- 
judicated in the first hearing. Plaintiff’s reply denied that 
the matter adjudicated was the same as alleged here. 
The compensation court heard the case very fully on the 
evidence and made an award in favor of O’Connor. De- 
fendants appealed. The case was tried in the district 
court on the evidence contained in the bill of exceptions 
brought up from the compensation court. The district 
court affirmed the findings of the compensation court and 
awarded an attorney’s fee of $150 to O’Connor’s attorney. 
Defendants appealed to this court. 

The main question is whether the evidence is sufficient 
to sustain the findings of the district court. The work- 
men’s compensation law was amended by chapter 57, 
Laws 1935. The particular change to which we call at- 
tention is carried forward into the 1935 Comp. St. Supp. 
as section 48-174, in these words: ‘‘Provided, that a 
judgment, order or award of the district court may be 
modified or set aside only upon the following grounds: 
* * * (3) That the findings of fact are not conclusively 
supported by the evidence as disclosed by the record, and 
if so found, the cause shall be considered de novo upon 
the record. (4) That the findings of fact by the court do 
not support the order or award.” 

The evidence establishes that O’Connor was, at the 
time alleged, July 3, 1936, employed by Abbott, and on 
that day the official record showed the temperature reached 
106 degrees and that there was some breeze. Abbott was 
engaged upon a contract to repair. a hotel. and the par- 
ticular employment of O’Connor was the, preparation of 
plaster and carrying it upstairs to the plasterers. The 
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mortar was mixed on the street, but in such a position 
that the sun beat down upon O’Connor as he was mixing 
it and the wind was largely prevented from reaching him 
by the buildings and trees and material. He had to carry 
the mixture upstairs and deliver it to the two plasterers 
he was serving. There is evidence that he complained of 
the effect of the heat and that he ceased to work about 
4 or 4:30 o’clock because of the heat. O’Connor himself 
testified that he felt nervous and fidgety, and when he 
was carrying the last hod of plaster upstairs he had a 
dizzy spell, objects in the form of ‘‘black beads came in 
front” of him, he craved something cold to drink, had to 
rest on the stairs, dumped his hod for the plasterers to 
use the plaster, and quit. He had cramps in his stomach 
and was sick. So he quit carrying plaster, but after a 
rest of perhaps ten minutes he broke up some chunks of 
lime to get it soaked, and after that he quit for the day. 
His testimony is that he did not get away from the job 
until 7:30 at night. Then he had supper of cornflakes 
and milk and went for a walk of about two miles to the 
Burlington depot and got a ride back, looked at the job 
about 10:15 p. m. and saw that it was all right. He then 
drank three bottles of beer, went to his room in the hotel 
they were plastering, got a cramp in his right leg and a 
cramp in his left side and abdomen, went to the window for 
air and to rub his leg, claimed to have lost conscious- 
ness, fell out and was injured. 

Dr. Clayton Andrews, a member of the medica] ad- 
visory board of the state of Nebraska, testified on behalf 
of O’Connor that O’Connor appeared on September 15, 
1936, and he took a history of his illness and examined 
him. Answering a hypothetical question, purporting to 
contain the elements of the history of O’Connor’s condi- 
tion on July 3, 1936, and asked whether O’Connor had 
sustained’ a heat-stroke on that day, the witness said: 
“He was very definitely affected by the heat. Whether 
or not you should call it a heat-stroke is simply a mat- 
ter of degree. All people who ‘have heat-strokes do not 
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lose consciousness. In my opinion he was made ill by 
the heat. That is the fairest way it can be stated.” This 
doctor expressed the opinion that three bottles of beer 
would not cause intoxication of an adult person. 

Dr. C. L. Hustead of Falls City, who has practiced 
medicine 25 years, testified that the man was brought in 
about midnight of July 3, 1936; he described his injuries 
and said he was under the influence of liquor; he was led 
to that conclusion because the patient was “quite talka- 
tive, very rank liquor breath—odor upon his breath— 
and he admitted to me, told me he had been drinking 
very heavy of 12 per cent. ale.”’ The patient came back 
to the hospital the next day and remained two days. This 
doctor testified that, when the patient was examined, his 
“pulse was slow, which would be directly opposite what 
you would get with a heat-stroke, his respiration was 
regular and normal, not labored, which is directly oppo- 
site what you would get in a heat-stroke, wasn’t any 
psychosis, but he did have a lot of flush on his face, had 
had no vomiting, I asked him about the vomiting; he did 
have a terrible rancid liquor breath—beer odor on his 
breath—he had no symptoms I would connect with heat- 
stroke in any manner, shape or form.” 

Dr. Hustead testified that O’Connor gave him no his- 
tory that he had been overcome by the heat during the 
day. 

It is patent that the claim of O’Connor having been 
defeated in his suit for compensation on the ground that 
he was employed as a night watchman and fell out of the 
window while he was so engaged is not res judicata of the 
present claim that, while in the employ of Abbott, he 
suffered a heat-stroke during the afternoon, and at 11 or 
11:30 p. m., while suffering illness as a result of that 
heat-stroke, fell out of the window and injured himself. 
Each is a separate case and stands on its own facts. 
That he was unable to prevail in his first claim as to 
the nature of his employment does not defeat or affect 
the present claim. A judgment will not operate as res 
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judicata unless it appears on the face of the record, or is 
shown by extrinsic evidence, that the precise question 
was raised and determined in the former suit. 

But, in the present claim, it is not clearly shown that 
the fall was occasioned by the alleged heat-stroke. It may 
be conceded that, in the place where O’Connor worked in 
mixing the mortar, it was hot during the afternoon and 
that he was shut off from the effects of the breeze, and 
therefore subjected to a greater hazard from the heat 
than others in that neighborhood. But he had been able 
to carry on his arduous work of mixing the plaster and 
carrying it to the workmen plastering on the second floor 
until 4 or 4:30 p. m. of that afternoon. After that hour 
he did not finally leave the job for the day until about 7 
o’clock, before which time he had slacked the lime for the 
batch of the next day. After that he was able to eat his 
evening meal, to walk two miles to the Burlington depot, 
and otherwise to put in his time until about 11 o’clock, 
when he went to his room and the injury occurred as 
heretofore related. 

We do not derive from the record the facts sustaining 
the judgment of either the compensation court or the dis- 
trict court that we understand it was incumbent on the 
claimant to prove. We are of the opinion the proofs fail 
to show that the claimant sustained his injury as a result 
of a heat-stroke suffered by him while he was working 
during the day of his accident, and that the proof de- 
pends too much upon the possibility, or at the very 
strongest upon the probability, that the alleged heat-stroke 
caused him to fall from the window and be injured. The 
facts that he was able to slack his lime for the next day, 
that he was able to walk two miles to the depot, and that 
he spent the evening without any great discomfort seem 
to us to fail to raise his proof to any standard higher 
than that of a possibility that the effects of the heat- 
stroke of the afternoon persisted and caused him to fall 
from the window. It is not necessary for us to adopt the 
suggestion of the evidence that he was intoxicated and 


AT6 NEBRASKA REPORTS _[VoL. 184 


Bonacci v. Cerra 


that, caused his fall from, the window. In a recent case, 
Price v, Burlington Refrigerator Express Co., 131 Neb. 
657, 269 N. W. 425, we said: 

“In a suit under the workmen’s, compensation, law the 

burden of proof is. upon the claimant to show that he suf- 
fered-an injury. and that the injury resulted from an 
accident arising out of and in the course of his Se 
ment. : 
“Awards for compensation cannot be based upon possi-. 
bilities or probabilities. They must be supported by. evi- 
dence showing that claimant has incurred a disability 
arising out of and in the course of his employment.” 

The ruling in the above case is supported by many 
cases in recent years: Bartlett. v. Eaton, 123 Neb. 599, 
243 N. W. 772; Townsend v. Loeffelbein, 123 Neb. 791, 
244 N. W. 418; Kuhtnick v. Carey, 124 Neb. 762, 248 N. 
W. 89; Mullen v. City of Hastings, 125 Neb. 172, 249 N. 
W. 560; Huffman v. Great Western Sugar Co., 125 Neb. 
302, 250 N. W. 70; Saxton v. Sinclair Refining Co., 125 
Neb. 468, 250 N. W. 655; Hudson v. City of Lincoln, 128 
Neb. 202, 258 N. W. 398; Milton v. City of Gordon, 129 
Neb. 888, 263 N. W. 208. 

For the reasons stated, the judgment of the district 
court is reversed, with directions to enter a finding and 
judgment for defendants. 

a REVERSED. 


ANTONIO BONACCI, APPELLANT, V. THOMAS CERRA, APPEL- 
LEE: : 
279 N. W. 173 


FILED APRIL 15, 1938. No. 30168. 


1. Pleading: Repty. “The office of a reply isto deny the facts 
alleged in the answer as a defense, or to allege matters in 
avoidance of such defense not inconsistent with the cause’ of 
action set out in the petition.” Plummer, Reng -) Co. v. Roh- 
man, 61 Neb. 61, 84 N. W. 600. : 

“Statements, admissions and ‘alleen tions in abisatitie 
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(upon which the case is tried) are always in evidence for all 
' the purposes of the trial; they are before the court and jury, 
‘and may be used for any see amale purpose. “a Holmes v. Jones, 
121'N. Y. 461, 24 N. E. 7601. : : 
A party may at any and all times fhivoke the language 
of his opponent’s pleading, on which.a case is being tried, on 
a particular issue, as rendering certain facts indisputable; and 
in doing this he is neither required nor, allowed to offer such 
pleading in‘ evidence in the ordinary | manner: : : 
4. Trial. “The value of testimony where the witness refuses to 
testify positively to the facts, is for. the jury to determine, and 
will vary with the surrounding circumstances and. the manner 
and appearance of the witness.” Collins v. Hughes & Riddle, 
ante, p. 380, 278 N. W. 888. , 
Appeal. Evidence and pleadings examined, and held ample to 
support the verdict returned and judgment entered thereon. 
6. Trial. Where, in an action to recover for personal injuries, the 
jury are properly instructed as to the burden of proving the 
.hegligence charged as-a proximate cause of the injury, failure 
to further instruct on “unavoidable accident” or to further 
define that term is not error in the absence of a request there- 
for. 


on 


ApPEAL from the ‘district ‘count for Douglas county : 
CHARLES LESLIE, JUDGE. Affirmed. 


O'Sullivan & Southard and Geor ge A. Merten, for ap- 
pellant. 


‘Crofoot, Fraser, Connolly ee gone 


Heard before Goss, C.'J., EBERLY, DAY,. PAINE, CARTER 
and MESSMORE, JJ., and Munbay, District Judge. — 


EBERLY, J. 

This is a suit to recover damages for injuries alleged 
to have been received by plaintiff while riding as a guest 
in defendant’s automobile, due to the latter’s alleged gross 
negligence. A trial to a jury resulted in a verdict and 
judgment for defendant, and from the order of the trial 
court overruling his motion for a new trial, plaintiff 
appeals. For convenience the parties to this appeal will 
be referred to as they appeared in the trial court. | 

In this court plaintiff presents but four contentions, 
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viz.: That the verdict is not sustained by sufficient evi- 
dence; and that the court erred in giving instructions 6, 
8, and 9. given on its own motion. The last three are com- 
bined in plaintiff’s argument and presented together. 

An examination of the briefs presented in this case 
discloses that its consideration may be simplified by a 
determination of the actual issues presented by the plead- 
ings and tried in the district court. 

It will be remembered that this jurisdiction has long 
been committed to the rule that a plaintiff must recover, 
if at all, on the cause of action stated in his petition. It 
is not the province of a reply to introduce a new cause 
of action. Hastings School District v. Caldwell, Hamilton 
& Co., 16 Neb. 68, 19 N. W. 6384; Savage v. Aiken, 21 Neb. 
605, 83 N. W. 241; Wigton v. Smith, 46 Neb. 461, 64 N. 
W. 1080; Snyder v. Johnson, 69 Neb. 266, 95 N. W. 692; 
Hallner v. Union Transfer Co., 79 Neb. 215, 112 N. W. 
334. 

“The office of a reply is to deny the facts alleged in the 
answer as a defense, or to allege matters in avoidance of 
such defense not inconsistent with the cause of action set 
out in the petition.” Plummer, Perry & Co. v. Rohman, 
61 Neb. 61, 84 N. W. 600. 

In Kearney County Bank v. Zimmerman, 5 Neb. 
(Unof.) 556, 99 N. W. 524, we find the following: “It is 
contended by appellants, and we think with much force, 
that the judgment in favor of plaintiff in the court be- 
low cannot be sustained unless supported by sufficient 
allegations in the petition; and that it is not the province 
of a reply to * * * supply material allegations to the 
original petition.” 

And, stating the conclusion of this court in Livanis v. 
Northport Irrigation District, 120 Neb. 314, 282 N. W. 
583, the opinion closes with the following: “In the instant 
case, the petition, contradicted by the admission in the 
reply and not being aided by the new allegations therein, 
required the judgment of the trial court.” 

The conclusion is that the reply must be consistent 
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with the allegations of the petition, and is not competent 
to supply or add thereto a material allegation. 

It further appears that plaintiff specifically alleged in 
his petition, upon which this action was tried, that certain 
acts of commission and omission constituted the gross 
negligence of which defendant was guilty, which were, in 
part, incorporated into instruction 1 of the court given ~ 
in this case in the following form, viz.: “Plaintiff further 
alleges that while riding in said automobile at said time 
and place, defendant operated same at an excessive and 
illegal rate of speed, to wit, seventy miles an hour, and 
in such a grossly negligent manner that he drove said 
automobile off the right side of the highway pavement, 
and then back onto said highway pavement to the left of 
the center, and then to the right side of the center of the 
pavement, and then again to the left side of the pave- 
ment, and then drove said automobile off the pavement 
upon and over the left shoulder, and then continued to 
drive it at said excessive rate of speed, causing said au- 
tomobile to leave the shoulder on the left side of the pave- 
ment, and driven down an embankment, causing it to turn 
over, and plaintiff to suffer severe personal injuries.” 

The petition also alleged that the distance.traveled by 
this automobile, while weaving from one side of the road- 
way to the other, was 150 yards, which, consistent with 
these allegations, we estimate occupied approximately 
four. seconds of time. This petition is subscribed and 
sworn to by plaintiff. 

Defendant’s answer was limited, first, to a proper de- 
nial of the charge of negligence; and, second, to the fol- 
lowing: “For further answer this defendant alleges that 
at said time and place he was driving said automobile 
east on said highway in a careful and proper manner; 
that at said time a large nail or spike became imbedded 
in the right rear tire of said automobile, causing same to 
be suddenly deflated; that this defendant applied his 
brakes and attempted to slow and stop said automobile; 
but on account of the deflated tire said automobile became 
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unmanageable and went off the left side of the road into 
a ditch, and this defendant alleges that said accident oc- 
curred without fault or negligence upon his part, and at 
a time when he was using his best endeavors to avert an 
accident.” : 

_ By instruction No. 3 the jury were informed, viz.: 
“The plaintiff for reply to the answer of the defendant 
denies each and every allegation of new matter set forth 
by defendant in his answer as a defense to plaintiff’s 
cause of action.” 

By the fourth instruction the jury were informed as to 
the burden of proof imposed by the issues on plaintiff, 
which he was required to carry to entitle him to a re- 
covery, and by the fifth instruction gross negligence was 
defined, and the jury were further instructed therein: 
“In this action it is incumbent upon the plaintiff to 
establish by a preponderance of the evidence that the de- 
fendant was guilty of gross negligence, as hereinbefore 
defined, and in the’ event that plaintiff has failed to so 
establish gross negligence upon the part of the defendant 
by a preponderance of the evidence, your verdict must be 
for the defendant, even though you may find that the de- 
fendant was in fact guilty of ordinary negligence or slight 
negligence in the operation of his automobile.” 

It will be noted that no attack is made by plaintiff upon 
the correctness of these instructions. 

For the purpose of this review, the jury’s verdict deter- 
mines for this court all questions of conflicting evidence. 
An examination of this car very shortly after the accident 
disclosed that this wrecked automobile was on its wheels 
on the left side of the road (U. S. Highway No. 30) at‘a 
point about five miles east of Grand Island, Nebraska, and 
showed evidence that it had rolled over once or possibly 
twice. “The right rear wheel (tire) was down” and a nail 
“about five inches long” was imbedded in it. The time of 
this occurrence was just after noon. It was a bright, 
clear day. The car had been proceeding eastward on a 
straight highway over a dry, smooth, level pavement, 18 
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feet in width, separated into two halves by a black. strip 
marking the center of the road, and in which highway no 
defects are disclosed. No obstruction to the view existed 
and no other automobiles or vehicles were in sight. It 
appears that the tires were previously in good condition, 
and had been successfully tested by a JODEAEY of 700 
miles. 

The plaintiff in his brief insists that the speed of the 
automobile was established, at the time of the accident, 
as 80 miles an hour; that “in the case at bar there is ab- 
solutely no evidence that there was a nail in the tire 
before the automobile left the pavement, and no evidence 
of swaying or swerving of the automobile on the pave- 
ment. * * * All the evidence is direct, positive and un- 
contradicted that there was no flat tire before the defend- 
ant Cerra’s automobile left the pavement, and there was 
no swerving of his automobile from side to side.” On 
this basis plaintiff contends that, “while a given condition, 
shown to exist at a given time, may be presumed to have 
continued, there is not, on the other hand, any presump- 
tion that it existed previous to the time shown.” He fur- 
ther insists that, therefore, in the instant case, the nail 
in the tire, first discovered after the accident, would not 
support a legitimate presumption that it was the cause of 
what had happened. 

It is thought the circumstances of this case wholly 
fail to justify these conclusions. It is obvious that plain- 
tiff’s contention in his brief that there was no swerving 
of the automobile from side to side ignores, and is wholly 
inconsistent with, the clear and definite allegations of his 
verified petition on which the case was tried. Wigmore 
states the rule applicable and controlling under the cir- 
cumstances here presented, as follows: 

“The pleadings in a cause are, for the purposes of use 
in that suit, not mere ordinary admissions, * * * but 
judicial admissions * * * i. e., they are not a means of 
evidence, but a waiver of all controversy (so far as the 
opponent may desire to take advantage of them) and 


482 NEBRASKA REPORTS [VoL. 134 


Bonacci v. Cerra 


therefore a limitation of the issues. Neither party may 
dispute beyond these limits. Thus, any reference that 
may be made to them, where the one party desires to 
avail himself of the other’s pleading, is not a process of 
using evidence, but an invocation of the right to confine 
the issues and to insist on treating as established the 
facts admitted in the pleadings. 

“This much being generally conceded, it follows that a 
party may at any and all times invoke the language of his 
opponent’s pleading on that particular issue as rendering 
certain facts indisputable; and that, in doing this, he is 
on the one hand neither required nor allowed to offer the 
pleading in evidence in the ordinary manner, nor on the 
other hand forbidden to comment in argument without 
having made a formal offer; for he is merely advocating 
a construction of the wfra-judicial act of waiver of 
proof.” 2 Wigmore, Evidence (2d ed.) sec. 1064. 

This doctrine is, in general terms, fully recognized by 
our Civil Code, Comp. St. 1929, sec. 20-1315. 

“In fact admissions in the pleadings cannot be either 
proved or disproved on the trial, but must be accepted 
for whatever they amount to in legal effect, without 
reference to any other evidence that may be adduced.” 
1 Phillips, Evidence (4th Am. ed.) 795. See, 1 Encyclo- 
pedia of Evidence, 422. 

“The pleadings in a cause (upon which it is tried) are 
before the court and constitute a part of its proceedings, 
without being introduced in evidence. The averments 
contained in, and the admissions, if any, made by, such 
pleadings, may be commented upon before the jury in the 
same manner as any other facts appearing in the cause.’ 
Colter v. Calloway, 68 Ind. 219. . 

‘Where, in an action to recover a money udyment the 
answer of the defendant admits the right of the plaintiff 
to judgment for any sum, the defendant cannot give 
evidence contradicting the admission of his answer, nor 
ean the plaintiff introduce the answer in evidence; and it 
is the duty of the court, regardless of an adverse verdict, 
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to render judgment for the plaintiff for that sum, without 
evidence.” New Albany & Vincennes Plank Road Co. v. 
Stalleup, 62 Ind. 345. See, also, 1 Greenleaf, Evidence 
(18th ed.) secs. 27, 205; The Chamberlayne Trial Evi- 
dence (Tompkins) 446 et seq. 

“Statements, admissions and allegations in pleadings 
(upon which the case is tried) are always in evidence 
for all the purposes of the trial; they are before the court 
and jury, and may be used for any legitimate purpose.” 
' Holmes v. Jones, 121 N. Y. 461, 24 N. E. 701. 

Colter v. Calloway, supra, and Holmes v. Jones, supra, 
were cited to this court in Woodworth v. Thompson, 44 
Neb. 311, 315, 62 N. W. 450, and were, by implication, 
approved, though expressly distinguished from the case 
then under consideration by this court. 

Neither can we accept plaintiff’s contention as to the 
rate of speed of the automobile at the time of the acci- 
dent. True, 80 miles an hour is alleged in the reply, and 
testimony of plaintiff appears in the record tending to 
sustain that rate, but plaintiff’s petition, verified by him, 
alleges the speed to have been 70 miles an hour. The in- 
structions of the trial court, in stating the issues, prop- 
erly followed the petition, and thus the charge of speed 
is limited to 70 miles an hour. The evidence of the de- 
fendant in the record is that the speed of the car at the 
time of the accident was “about fifty-five or sixty (miles 
an hour), I guess.” The condition of the present record 
on this point invokes the application of the rule, viz.: 
“The value of testimony where the witness refuses to 
testify positively to the facts, is for the jury to determine, 
and will vary with the surrounding circumstances and 
the manner and appearance of the witness.” Collins v. 
Hughes & Riddle, ante, p. 380, 278 N. W. 888. In view 
of the entire record, it follows that, the verdict of the 
jury being adverse to plaintiff, this question is concluded 
contrary to his present eontention. 

Neither are we in accord with plaintiff’s contention 
that the facts disclosed by the record are insufficient to 
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support the conclusion that the imbedded nail deflated the 
right rear tire of the automobile, and thus caused the 
accident. The swerving of the car as it passed over the 
last 150 yards, which plaintiff’s pleading establishes as an 
indisputable fact, in connection with the evidence in the 
record, affords ample basis for the contrary conclusion, 
and fully sustains the jury’s verdict in the instant case 
on the theory that the accident was proximately caused 
by the puncture and deflation of the tire, and that the 
defendant was not guilty of gross negligence in connec- 
tion therewith. Kelly v. Gagnon, 121 Neb. 118, 236 N. 
W. 160; Heesacker v. Bosted, 1381 Neb. 42, 267 N. W. 177; 
Seligman v. Hammond, 205 Wis. 199, 236 N. W. 115; 
Cornwell v. O'Connor, 184 Kan. 269, 5 Pac. (2d) 861; 
Anderson v. Anderson, 142 Kan. 4638, 50 Pac. (2d) 995; 
Barber v. Gordon, 111 Cal. App. 279, 295 Pac. 377; Dog- 
gett v. Lacey, 121 Cal. App. 395, 9 Pac. (2d) 257; Markus- 
sen v. Mengedoht, 182 Neb. 472,-272 N. W. 241. 

We do not overlook plaintiff’s contention that the trial 
court committed error in the use of the term “unavoid- 
able accident” in instruction 6, in the following connec- 
tion, viz.: “If you find that the accident was caused or 
brought about without gross negligence on the part of 
the defendant, or was caused by ordinary negligence or 
slight negligence on defendant’s part, or was an unavoid- 
able accident, your verdict must be for the defendant.” 
It will be noted that no request for instructions on this 
question was made by plaintiff. Unexceptional instructions 
were given in this case by the trial court on the burden 
of establishing actionable negligence imposed by law 
upon the plaintiff. In this situation it appears that the 
rule is: “An instruction that plaintiff had the burden of 
showing defendant’s negligence sufficiently submits the 
defense of unavoidable accident.” 10 Blashfield, Cyclo- 
pedia of Automobile Law and Practice, 502. See, also, 
Larrow v. Martell, 92 Vt. 435, 104 Atl. 826. Under these 
circumstances, in Alabama it was held that either a giv- 
ing or a refusal to instruct to find for defendant, if the 
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injury..complained..of was the result of a mere accident, 
will not be reversible error.. Smith v. Baggett, 218 Ala. 
227, 118 So. 288. In an action where the facts involved 
invoked similar principles, this court announced the rule, 
viz.: “Where, in an action to recover for personal in- 
juries, the jury are properly instructed as to the burden 
of proving the negligence charged as a proximate cause 
of the injury, failure to further instruct on unavoidable 
accident not error in the absence of request therefor.” 
Thomas v. Haspel, 126 Neb. 255, 253 N. W. 73. It is ob- 
vious therefore that, even if the contention of plaintiff be 
conceded arguendo, the matter is controlled by section 
20-858, Comp.- St. 1929, and substantial error does not 
appear. 

Therefore, it follows that the judgment of the trial 
court is correct, and it is 

AFFIRMED. 


IN RE ESTATE OF IGNATZ KAJEWSKI. 
JOSEPH BOSHECK, APPELLANT, V. TERESA GAPPA ET AL., 
APPELLEES. 
279 N. W. 185 


FILED APRIL 15, 1988. No. 30236.. 


1. Wills: VaLipiry. Where a will contains a bequest due to 
undue influence, it may stand as to other bequests not so 
procured. 

2. Trial. The trial judge is not required to submit forms of 
verdict to jury, but does so merely as a matter of convenience. 

3. Wills. Where, as in this case, the jury were clearly instructed 
as to the findings allowable, and were not misled by the forms 
of verdict submitted, it is not prejudicially erroneous to omit 
to submit forms.of all possible verdicts. 

4. Trial. An objection to the forms of verdict should be made 
before or at the time the verdict is returned. 

5, Wills: UNDUE INFLUENCE: BURDEN OF PRoor. The burden 
of proving that a will resulted from undue influence is ordinarily 
upon the contestants who assert it. 
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: Mere suspicion of undue influence upon the 
testator as to the proposed will is not sufficient to require a 
submission of the issue to a jury, or to sustain, a verdict for 
the contestants. . 


BURDEN OF Proor. The contestants have the 
burden. of proving that the proposed will was the result of 
undue influence in all cases except in such cases where the 
person charged with the exercising of undue influence sustains 
a confidential relation to the testator and is a beneficiary. 

: : A confidential advisor, receiving 
benefit anaes the will of an aged and sick person, must over- 
come the presumption of undue influence by competent evidence. 

: QUESTION FOR JURY. The question of undue 
influence should be submitted to the jury when the circum- 
stances attending the execution of the will are such that reason- 
able minds might conclude from the evidence that it was not 
the voluntary act of the testator. 

: PRESUMPTION. Where the evidence estab- 
lishes that there was no actual undue influence, the presumption 
that a priest receiving a beneficial bequest from a parishioner 
exerted undue influence disappears and is not evidence as to 
the fact. 


10. 


11. 


The statutes insure to every one of mature age and 
sound mind the right to make a will and dispose of his prop- 
erty as he wishes. 

CoMPETENCY. Any one who understands the nature 
of the act, the extent of his property, the proposed disposition 
of it, and the natural objects of his bounty is competent to 
make a will, 

13. Evidence: WILLS: COMPETENCY. Against the actual fact that 

the testator made a will according to his wishes which demon- 

strated his mental competency, the testimony of a medical ex- 
pert in answer to a hypothetical question does not raise an 
issue of fact for the jury. 

: TESTAMENTARY CAPACITY. Evidence of tes- 
faientary incapacity is insufficient to require submission of the 
issue to the jury if the conclusion of the medical expert is 
weakened on cross-examination by an admission that the testa- 
tor comprehended the extent and nature of his property, and 
if it definitely appears from the record that he knew his 
relatives. 


12. 


14. 


APPEAL from the district court for Cuming county: 
DE WITT C. CHASE, JUDGE. Reversed. 
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Zacek & Nicholson and Johnsen, Gross & Crawford, for 
appellant. 


Stillman & Ptak and Robert R. Moodie, contra. 


Heard before Goss, C. J., ROSE, EBERLY, Day, PAINE, 
CARTER and’ MESSMORE, JJ. 


Day, J. 

This is an appeal by the proponent, a legatee, Sd by 
the residuary legatee as intervener from a verdict and 
judgment denying probate of the purported will of Ignatz 
Kajewski, deceased. Objections to the probate of the will 
were that it was not legally executed; that the testator 
lacked testamentary capacity; and that it was procured 
under undue influence. The trial court withdrew the 
question of proper execution from the jury, and submitted 
the questions of testamentary capacity and undue in- 
fluence. The jury found generally in favor of the ob- 
jectors. 

The appellant contends that the trial court erred in 
submitting the issues of testamentary capacity and of 
undue influence to the jury. He also insists that, even 
if there were sufficient evidence to submit the question 
of undue influence to the jury, the court should have sub- 
mitted separate forms of verdict as to each legacy, and 
not merely general verdicts for the proponents or con- 
testants. The intervener, St. Joseph’s Home for Aged, 
particularly objects to the forms of verdict submitted to 
the jury for that its situation was different from that 
of the proponent of the will. The proponent of the will 
was Father Bosheck, pastor of St. Mary’s Church, of 
which church the testator was a member. The testator 
was, for a period of about eighteen years during his life- 
time, janitor of the church, the parochial school, and the 
rectory. The trial court correctly instructed the jury as 
to the difference between Father Bosheck and the Home 
for Aged when it instructed the jury that, if any bene- 
ficiary occupied any confidential relation with testator, it 
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became his duty to show that the purported will was not 
signed by the testator through undue influence. Surely 
under the circumstances the Home for Aged did not oc- 
cupy any such confidential relation with the testator as 
that of priest and parishioner. The jury were given clear, 
detailed and specific directions as to the law applicable to 
the proponent and the intervener on the question of undue 
influence. The jury were in no wise misled by the in- 
structions. Upon the question of undue influence, it had 
been held by this court that the will may be invalid as to 
one exerting the undue influence, and valid as to one 
legatee for whom no influence was present. Where a will 
contains a bequest due to undue influence, it may stand 
as to other bequests not so procured. In re Estate of 
Koller, 116 Neb. 764, 219 N. W. 4. A careful annotator 
states: “The authorities, with but few exceptions, sup- 
port the general proposition that parts of a will may be 
held valid and enforceable, notwithstanding the fact that 
other parts have been affected by undue influence and are 
invalid; provided, however, that the parts so affected are 
‘separable, so that the will remains complete and intel- 
ligible in itself.” 69 A. L. R. 1129. This statement is 
supported by the citation of many cases from various 
jurisdictions. The trial judge recognized this rule in his 
instructions to the jury. But both the proponent and the 
intervener complain that he erred in submitting only two 
forms of verdict to the jury for their use. One finding 
generally for the proponent, and the other for the con- 
testants. This, it is said, had the effect of instructing the 
jury either to admit the will for probate or to hold it in- 
valid. The trial judge is not required to submit forms of 
verdict to the jury, and it is only done for the convenience 
of the jury. Where, as in this case, the jury were clearly 
instructed as to the findings allowable, and were not 
misled by the forms of verdict submitted, it is not preju- 
dicially erroneous to omit to submit forms a all Bones 
verdicts. 

The jury were not misled and the record does Abt: dis- 
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close that they asked for further instructions. The par- 
ties objecting here, and for the first. time in the motion 
for a new trial, did not object at the time the instruction 
was given, or request that an instruction be given as to 
the other possible forms of verdict. It is the rule of this 
jurisdiction that an objection to the forms of verdict 
should be made before or at the time the verdict is re- 
turned. McGrew Machine Co. v. One Spring Alarm Clock 
Co., 124 Neb. 93, 245 N.. W. 268. 

It is complained by the appellant (proponent) that the 
evidence is insufficient to sustain a finding that the pur- 
ported. will was procured by undue influence. In the 
first place, it seems clear that, if any undue. influence 
was exercised, it was not that of intervener, St. Joseph’s 
Home for Aged. The will was executed in the hospital, 
and where the testator subsequently died. The Sister 
Superior in charge of the hospital and of the Home for 
Aged was called into the testator’s room to witness, not 
the signing of the will, but the mark of the testator. The 
evidence of the objectors does not indicate that she had 
any ulterior motive in the matter. She was requested to 
sign as witness to the testator’s mark, and apparently 
in a desire to be helpful to him complied with the request. 
She did not know of the contents of the will, and did not 
make then, or at any prior time, any suggestions as to 
the disposal of his estate. The Home for Aged was the 
residuary legatee under the proposed will. It is well 
settled in this state that the burden of proving that a will 
resulted from undue influence is ordinarily. upon the con- 
testants who assert it. In re Estate of Kees,.114 Neb. 
512, 208 N. W. 637; Stull v. Stull, 1 Neb. (Unof.) 380, 
96 N. W. 196; In re Estate of Wilson, 114 Neb. 593,. 208 
N. W. 961; In re Estate of. Bayer, 119 Neb. 191, 227 N. 
W. 928. tes, 6 ; . 

It will be noted that. there was no evidence introduced 
by. the: contestants sufficient. to. submit the question of un- 
due influence to.the jury:as to.the. intervener, .St. Joseph’s 
Home for Aged.,;Mere.suspicion;-of. undue. influence:-upon 
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the testator as to the proposed will is not sufficient to re- 
quire a submission of the issue to the jury, or to sustain 
a verdict for the contestants. In re Estate of Bayer, supra; 
In re Jackson’s Estate; 220 Mich. 565, 190 N. W. 762. 

But the situation is slightly different as to the pro- 
ponent of this will. Father Bosheck was the pastor of 
St. Mary’s Church, and the superintendent of the paro- 
chial school connected with the church. The testator, 
Ignatz Kajewski, had been janitor for this church and 
school for about eighteen years. He was in such position 
when Father Bosheck became pastor, about three years 
before his death. The testator was a member of St. 
Mary’s Church, and Father Bosheck was his spiritual ad- 
viser. The testator lived in the rectory with the priest. 
He assisted in the execution of the will in the manner 
delineated. When the testator was taken suddenly ill and 
removed to the hospital, the last rites of the church were 
administered to him by the assistant pastor. Father 
Bosheck advised him to make a will if he had ‘any prop- 
erty requiring disposal. Subsequently an attorney, called 
at the request of the testator, went to the home of Father 
Bosheck and asked that he accompany him to the hos- 
pital. Father Bosheck did this, and at the request of 
Ignatz Kajewski made four different trips from the hos- 
pital to the testator’s room in the basement of the rectory 
to bring certain specific articles to him. The testator 
knew well that which he possessed, and was not satisfied 
until it had all been brought to him. Father Bosheck 
testified that he did not know the extent of the testator’s 
possessions, and it is evident that, had he known, so many 
trips would not have been necessary. The attorney gives 
a good account of the circumstances surrounding the exe- 
cution of the will. Father Bosheck testified to the situa- 
tion, as did also the witnesses to the will. Father Bosheck 
secured these witnesses from among visitors to the hos- 
pital. However, Father Bosheck and the testator having 
the relation of priest and parishioner, the burden of proof 
fell upon Father Bosheck to establish that he had not 
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exercised undue influence as alleged by the contestants. 
As has been stated, the contestants have the. burden of 
proving that the proposed will was the result of. undue 
influence in all cases where that is alleged, except in 
cases where the person charged with exercising undue in- 
fluence sustains a confidential relation to the testator and 
is a beneficiary.’ In re Estate of Lodge, 123 Neb. 531, 248 
N. W. 781. 

As was stated by the court in the instructions, there 
arises a presumption of undue influence in the case of a 
confidential adviser who is a beneficiary. The rule is 
sustained by .the following authorities: In re Estate of 
Noren, 119 Neb. 653, 230 N. W. 495; In re Estate of 
Strelow, 120 Neb. 235, 242, 231 N. W. 837, 233 N. W. 889. 
In the latter case, after an oral argument for rehearing, 
it was held: “In.a will contest, where undue influence is 
alleged, that question should be submitted to the jury 
when the facts and circumstances proved, together. with 
inferences fairly deducible therefrom, are such that rea- 
sonable minds might conclude that the will. was not the 
free and voluntary act of testator, but the result of un- 
due influence exercised upon him.” 

It is therefore announced as the rule of this jurisdic- 
tion that the question of undue influence should be sub- 
mitted to the jury where the circumstances attending the 
execution of the will are such that reasonable minds 
might conclude from the evidence that it was not the 
voluntary act of the testator. 

A well known authority states: “It is the general rule 
in practically all jurisdictions that undue influence is 
presumed and the burden of proof shifted so as to require 
the beneficiary to produce evidence which at least balances 
that of the contestant, when, in addition to the. confi- 
dential relation, there exist suspicious circumstances, 
such as the fact that the beneficiary took part in the 
preparation or procuring of the will, or. actually drafted 
it or assisted in its execution, or that the testator was 
weak-minded or in frail health and particularly suscep- 
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tible to influence, or that the provisions of the will are 
unnatural and unjust.” 68 C. J. 759. Another recognized 
authority states the matter as follows: “It is the gener- 
ally accepted view that the mere existence of ‘confidential 
relations between a testator and a beneficiary under his 
will does not raise a presumption that the beneficiary has 
exercised undue influence over the testator, and does not 
cast upon the beneficiary the burden of disproving undue 
influence.” 28 R. C. L. 146, sec. 100. The last text states 
that those consequences follow only when the beneficiary 
has been actively engaged in the execution of the proposed 
will. There are other circumstances also mentioned in the 
above text when the same consequences follow. The bur- 
den is upon a beneficiary of a will, when a confidential 
relationship existed, and where the testator is aged and 
infirm and makes an unnatural and tinjust will, to dis- 
prove that the purported will is the result of his undue 
influence. 

In the case at bar the appellant was the beneficiary of 
the testator’s will, but the evidence discloses clearly that 
his assistance was merely that of a minister or instru- 
ment. At the request of the lawyer he accompanied him 
to the testator’s room at the hospital. At the request of 
the testator he made four different trips to the room in 
the rectory which had served the testator to secure evi- 
dences of his ownership of property. The testator was not 
satisfied until he had been brought: all his certificates of 
deposit, as well as the other evidences of his assets. 
None was found afterwards. The priest requested two 
visitors to the hospital to witness the will. He requested 
the Sister Superior to witness the mark. He did not sug- 
gest the disposition of any of the assets of the testator. 
‘Both the attorney and he testify as to all these circum- 
stances surrounding the execution of the will. There is no 
testimony to the contrary on behalf of the beneficiaries. 
Thé evidence establishes that Father Bosheck did not in- 
terest Himself in the contents of the proposed will. 

The jury were correctly told that, as to’ the case of one 
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who assisted in the preparation of the will and benefited 
thereunder, there was a presumption that undue influence 
secured the will. Of course, in some criminal cases a pre- 
sumption is said to be evidence, and sometimes statutes 
make the evidence of certain facts prima facie evidence 
of the commission of the crime. But generally presump- 
tions are not evidence, but are merely the rule by which 
evidence is to be weighed and considered. In the ordinary 
sense a presumption is not evidence at all, but is based 
upon the probative strength as a matter of reasoning and 
inference of the evidentiary fact. The presumption is not 
the fact: itself, but the legal consequences that are at- 
tached to it. In the present case there is no evidence of 
any facts from which an inference may be drawn, but 
the use of the presumption, which would indicate that the 
will was procured by undue influence. Therefore, since 
the presumption is the only evidence of undue influence, 
and the presumption is not evidence, there is no evidence 
sufficient to submit the question of undue influence to the 
jury as to Father Bosheck. 

A well known authority states the rule as follows: 
“The presumption arising from evidence of trust and 
confidence may be rebutted by proof that the testator had 
competent independent advice or that the will was his 
own voluntary act, or by other evidence. Even though 
the contestant of a will makes out a prima facie case of 
undue influence, the proponent does not then have the 
burden of proving absence’ of undue influence, but only 
of rebutting the prima facie case with some evidence in 
states where the burden‘is on the contestant.” 1 Schouler, 
Wills (6th ed.) sec. 311. In'the présent case there is no 
evidence on the part of the contestant which makes out a 
case of undue influence’ except alone the resort oor the 
presumption which is ‘not ‘sufficient. ; 

Another well known authority states as follows: ‘‘The 
better reasoned authorities hold that a presumption is not 
evidence of a fact, ‘but purely a conclusion, having ‘no 
probative force, ‘and desigtied only''to sustain ‘the burden 
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of proof until evidence is introduced tending to overcome 
it. ‘A presumption * * * cannot in itself possess pro- 
bative weight, but merely necessitates evidence to meet 
the prima facie case which it creates. When evidence is 
introduced rebutting the presumption, the presumption 
disappears, leaving in evidence the basic facts which are 
to be weighed.’” 1 Jones, Commentaries on Evidence (2d 
ed.) sec. 30. 

The evidence in the present case is that Father Bosheck, 
at the request of the testator, made several trips to se- 
cure certain papers evidencing the ownership of property, 
and that he did not act as scrivener of the will nor make 
any suggestions as to the disposition of the property. 
There is a total absence of proof that he exercised any 
influence in the procuring of the will, and the matter of 
undue influence as to Father Bosheck was erroneously 
submitted to the jury. 

This court said: “Ordinarily, in a civil action, a pre- 
sumption is not evidence, but a mere rule of law, and 
disappears when evidence on the subject is given.” Auld 
v. Auld, 122 Neb. 576, 240 N. W. 756. And still more 
recently this court said: “The presumption against death 
by suicide prevails when the cause of death is unknown, 
but disappears when evidence is introduced tending to 
show the cause of death.” Falkinburg v. Prudential Ins. 
Co., 182 Neb. 831, 273 N. W. 478. A court of a near-by 
state gives the rule in the following language: “A pre- 
sumption is not evidence of anything and only relates to 
a rule of law as to which party shall first go forward 
and produce evidence sustaining a matter in issue. A 
presumption will serve as and in the place of evidence in 
favor of one party or the other until prima facie evidence 
has been adduced by the opposite party, but the pre- 
sumption should never be placed in the scale to be weighed 
as-evidence.” Honrath v. New York Life Ins. Co., 275 N. 
W. (S. Dak.) 258. The presumption of undue influence 
on the part of Father Bosheck disappears when con- 
fronted with the evidence in the case disclosing that there 
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was in fact no procurement of the will by such influence, 
but that it was in-fact the will of Ignatz Kajewski. 
The will, under the circumstances disclosed, is not an 
unnatural one. The contestants, about twenty-three in 
number, are the sister and the nieces and nephews of the 
deceased. Only the sister and one nephew were present 
and actively participated in the contest. In fact, the 
record discloses that some of them had not been informed 
of the issues in this case, and that their names had been 
added to the list of contestants without their knowledge 
or permission. Neither of the contestants present ‘at the 
trial, and only a single one of the others, attended’ the 
funeral of the deceased. They did not visit together 
often, and the correspondence was extremely meager. ‘The 
letters in the record from the testator to all his relatives 
numbered five, the first written in 1920, and the last in 
1928, and they do not indicate a ¢lose relationship. The 
contestant, Frank Gappa, had tried to borrow money from 
his uncle, the testator, in 1931, and was refused. At the 
time of his father’s funeral the deceased was present. 
The father was a widower, his deceased wife having been 
the sister of the testator. While the family was together, 
the nephew, Frank Gappa, one of the two contestants 
present here, and Ignatz Kajewski were talking about 
another sister of testator, Mrs. Teresa Gappa, now living 
in Oklahoma, and who is also an active contestant of the 
purported will. The gist of the conversation was that the 
sister was very sick and needed financial help. But neither 
the nephew nor the deceased contributed anything to her 
aid in this serious and chronic illness. At the time of the 
execution of the will the deceased talked about his rela- 
tives, and stated that he did not wish to leave them any- 
thing. He stated that his sister, Mrs. Teresa Gappa, was 
probably dead as a result of her chronic illness, but even 
if she were not it was immaterial. The testator had not 
seen or visited with this sister for approximately twenty- 
five years. The provisions of the will were certainly con- 
sistent with his living relationship with his relatives, and, 
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under the circumstances, were not unnatural. It is as- 
serted that the testator was old and infirm on March 14, 
1935, but sufficient answer to this is that he knew what 
property he had, and where it was located. He was not 
satisfied without all of it, and sent Father Bosheck 
again and again until he had found it all in his room. 
There is evidence that he was sick, but no evidence that 
as a result of his sickness he was capable of being un- 
duly influenced. Applying the rules applicable, there is 
neither evidence nor circumstances attending the execu- 
tion of the will that might lead reasonable minds to con- 
clude that the proposed will was not the voluntary act 
of the testator. An unavoidable suspicion amounts to 
nothing more than a presumption which is overcome by 
evidence that the testator made his will as he saw fit. 

Of course, the foregoing is predicated upon the as- 
sumption that the testator had testamentary capacity. 
The objectors contend that he did not. 

Ignatz Kajewski had been employed as janitor for St. 
Mary’s Church and the parochial school in connection 
with the church for many years. When he was noticed 
to be unable to work because of an infection in his leg, 
and taken to a hospital, he executed his will. Father 
Bosheck, pastor of St. Mary’s Church, and his assistant, 
advised Mr. Kajewski to make a will disposing of his 
property, although they did not advise any particular 
disposition. The will provided: 

“Last Will and Testament 

“Know all men by these presents: That I, Ignatz Ka- 
jewski, of West Point, Cuming county, Nebraska, con- 
sidering the uncertainty of this mortal life and being of 
sound and disposing mind and memory and under no 
restraint or compulsion do hereby make, publish and de- 
clare this to be my Last Will and Testament in manner 
and form following, that is to say: 

“First: I-order and direct that my funeral expenses, ex- 
penses of last. sickness, expenses of administering my 
estate, and all claims. and demands | of -every. nature 
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against my estate be paid by my executor hereinafter 
named as soon as possible after my death. 

“Second: After the payment of the debts. and expenses 
as provided in paragraph First I give, devise, and be- 
queath all of my property, real or personal of every kind 
or nature whatsoever, of which I may die seized, as fol- 
lows: ‘ 

“1, To the Pastor of St. Mary’s Church West Point to 
be used and distributed for masses to be said for my soul 
the sum of $1,000. 

“2. To Rev. Anton Paschang the sum of $500. 

“3. To the Benedictine Fathers of Mt. Angel Oregon the 
sum of $500. 

“4, To Rev. Joseph Bosheck all the money I may have 
in the banks at Panama and Portsmouth, Iowa, or in the 
hands of the trustees for the depositors for said banks 
being the State Bank of Portsmouth and the Panama 
Savings Bank. 

“5. All the rest of my liberty bonds remaining—being 
what I received from Father Peitz I give to St. Mary’s 
Church, West Point. 

“6. All the rest of my property I give to St. Joseph’s 
Home at West Point. 

“Third: I hereby appoint John J. Gross to be the exec- 
utor of this my said will. 

“Fourth: I hereby revoke any and all former wills by 
me at any time made. 

“In witness whereof I have hereunto set my hand this 
14th day of March, 1935. 

“Witness to mark 

“Sister M. Antonella Ignatz X Kajewski 

“(Attestation clause)” 

According to the inventory the gross value of the 
estate is about $7,000. When he died on March 20, 19385, 
of streptococcic infection originating in his right leg, he 
was seventy-four years of age. He entered the hospital 
on the evening of: March 13, 1935, and: on the following: 
afternoon, March ‘14, he made his: will. The-circumstances: 
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attending the execution of the will have been further set 
out elsewhere in this opinion, but are applicable to this 
issue presented and are elaborated somewhat here. ‘An 
examination of the evidence shows that witnesses. who 
associated with him testified relative to his mental ca- 
pacity. Schmitt, a clothier, knew him for almost the 
entire time of his residence in West Point. The testator 
transacted ordinary business and discussed other matters 
with him in his store. The witness visited him in the hos- 
pital con the cvening cf March 14, after the execution of 
the will. At that time the face was not flushed, although 
complaint was made of pain in his leg. The conversation 
was carried on in the same way it had been in the busi- 
ness dealings in the store. , 

Smith, an undertaker and furniture dealer at West 
Point, testified that he had known Mr. Kajewski about 
eleven years and had sold him glass and other materials 
used around the church, school and rectory. He had con- 
versed with him on these many business transactions as 
well as on the ordinary affairs of life. Late in the after- 
noon of March 14 he was in the hospital on business, and 
noticed in passing his room that the testator was in bed. 
When he had finished his business at the hospital he 
stopped two or three minutes to visit with Kajewski. In 
response to the question of why he was there, he told 
Smith: “Well, they tell me my leg is sore. I don’t know 
what business I got here. I don’t feel bad.” The witness 
did not recall any other conversation, and stated that his 
appearance and talk were normal. 

Hugo, a plumber, had known Kajewski for about seven- 
teen years, and during the past twelve years he had done 
some work at the church and school. He had become 
“more or less” intimately acquainted with the deceased, 
and had seen him at least once each week. He had visited 
him in the hospital on the evening of the 13th and again 
on the 17th. On the first visit Kajewski was rational and 
sound. Again he testified that the testator appeared to be 
one of sound mind, giving him the keys to the church and 
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the school with the specific instructions as to the details 
of the work. When this witness saw him on the 17th he 
was weaker and more nervous, but his mental condition 
“was good as ever,” and he was not irrational. 

These witnesses were clearly associated with the de- 
ceased for many years prior to his demise. Another was 
Luke Tierney, who lived at the Home for Aged. He knew 
Kajewski and visited with him every day in the hospital. 
He had known him ever since 1928 when he had first 
resided at the Home. The witness observed his mental 
condition during that time, and it was normal. On the 
day the will was executed he saw Kajewski three times, 
at 7:00 a. m., 11:00 a. m., and 5:00 p. m., and each time 
he asserts that his mental condition was normal. 

The hospital charts were received in evidence, and to- 
gether with the testimony of the superintendent nurse 
showed that Kajewski had a temperature all the time he 
was in the hospital. He had a temperature on March 14, 
and at 10:00 p. m. he was irrational and wanted to get 
out of bed. : 

The testimony of the attorney, John J. Gross, and 
others, has already been recited to the effect that he knew 
the property he had and was cognizant of his relatives. 
These witnesses were present at the execution of the will 
and testified as to the attending circumstances. The other 
witnesses other than the Sister, who was head nurse at 
the hospital, were Frank Gappa, a contestant and nephew, 
and Dr. G. Alexander Young, an alienist, who answered 
a hypothetical question as an expert. Frank Gappa was 
forty-two years of age, the son of a sister of Ignatz 
Kajewski. The deceased lived with his sister and her 
family, including the nephew, Frank Gappa, at Palo Alto, 
Iowa, but left there around 1912 or 1913. The nephew 
testified as to his actions around the farm home. He 
worked with him one year. The deceased never married, 
and never went out with girls. He smoked his pipe when 
he had finished his work, and he left alone even the 
other members of the family. He never visited his rela- 
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tives in Iowa very much because he feared losing his 
job. 
' These facts about the deceased about twenty-five years 
before were incorporated in a hypothetical question which 
was asked of Dr. G. Alexander Young, and in his answer 
he expressed the opinion that Ignatz Kajewski was of 
unsound mind on March 14, 1935. Of course, there are 
many other facts included in a long hypothetical question 
that is submitted to the witness. The witness never knew 
or saw Ignatz Kajewski, and his opinion is based solely 
on the facts as developed at the trial. The witness gave 
three sets of facts which he stated were of importance in 
determining this question. The first set of facts concerns 
the mental make-up of Ignatz Kajewski. In this category 
are listed his failure to have girl friends, and his per- 
sistent avoidance of the company of women; the fact that 
he was a bachelor at the time of his death; the fact that 
he avoided others, especially strangers; the fact that he 
was adversely affected by a storm and that he was con- 
tinually fearful of losing his job. The second set of facts 
is that, although he had a safety deposit box, he kept his 
property hidden in his room in an unsafe place; and the 
third set of facts is that, although he had a serious blood 
infection, he did not see a doctor, and took care of it him- 
self. ‘These facts,” testified the witness, “are indication 
of a morbid change in this man’s mind due to old age 
and to the infirmities that are attendant upon old age.” 
Several of those closely associated with the deceased 
during his lifetime testify that he was of sound mind. 
They base their conclusions upon actual transactions and 
visits with him. The evidence is that he directed the dis- 
position of his property. He alone knew of its extent and 
the places where it was kept. He sent Father Bosheck to 
his room four times, and was not satisfied until each 
particular paper evidencing his ownership of the property 
had’ been secured: The statutes ‘insure to’ every one of 
mature age and sound mind the right to make a will and 
dispose of ‘his property: as -he wishes. In re Estate of 
Johnson, 100 Neb. 791, 161 N. W. 429. 
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It has been held by this court that any one who under- 
stands the nature of the act, the extent of his property, 
the proposed disposition of it, and the-natural objects of 
his bounty is competent to make a will. The evidence in- 
dicates that Ignatz Kajewski qualified in every particular. 
The only evidence, if evidence that be, which justifies a 
submission to the jury is the opinion of the expert wit- 
ness that when Mr. Kajewski made his will he was of 
unsound mind. Is this sufficient to take the question of 
testamentary capacity to the jury? We think it is not in 
view of the fact that all the other evidence shows that 
he was competent. : 

Mr. Kajewski accumulated all of his property, approxi- 
mately $7,000, during his lifetime. He was employed at 
menial labor as a janitor around the church, the school 
and the rectory, and was paid, according to the evidence, 
a very insufficient amount to account for the estate which 
he left. As such janitor he conducted the business of 
buying glass for the buildings, and the other supplies that 
were needed. He was able to buy his own clothing and 
to look after his’ own business at that time. ‘Still, the 
opinion of the expert as to his mental unsoundness was 
based upon facts which occurred during and betored that 
time.. 

Where a will is contested on the ground of mental 
incapacity, it is insufficient to submit the issue to’ the 
jury on such a question when the only supporting evi- 
dence is that of an expert witness in opposition to testi- 
mony of actions and circumstances which show mental 
incapacity. In re e: SENET ss Estate, 248 Mich. 2638, geo N. 
W. 862. : 

A well known ‘authority states that, where the‘ evidence 
is against incapacity, the issue should not go to the jury 
if other evidence clearly establishes capacity. 68 C. J. 
‘1082. This well known authority cites as illustrating the 
rule the. following: “In a contest of a will on the ground 
‘of mental incompetency, testimony that in the opinion: of 
witnesses the’ téstatrix was not mentally competent to 
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make and execute the will, that she did not know the 
nature and extent of her property, that she was crazy, 
irrational, and made exaggerated statements as to the 
nature and extent of her property, was insufficient to 
raise a question for the jury as to whether she was in- 
competent at time of execution of the will, in view of the 
undisputed fact that she dictated her own will, the will 
itself negativing completely all such testimony. In re 
Walz’s Estate, 215 Mich. 118, 183 N. W. 754.” In re 
Spinner’s Estate, supra, held: “Against the physical fact 
that testator actually made a will which was his own 
handiwork and which demonstrated mental competency, 
the lay and medical testimony did not raise an issue of 
fact for the jury.” 

In this case the reasons given by the expert witness 
were weakened on cross-examination and neutralized the 
effect of his testimony. He testified on cross-examination 
that if the testimony showed that Kajewski called for all 
his property, including certificates of deposit, and that he 
withheld fixing the amount of one of the bequests until 
he had checked the amount, it would indicate that he had 
a comprehension of the nature and extent of his proper- 
ty. If the testimony showed that he knew his relatives 
and expressed that he did not want to leave them any 
property, it would indicate that he had comprehension 
of his relatives, but would indicate a morbid change in 
his emotional condition. And, finally, the witness testified: 
“I think he knew what he was doing with his property, 
there is no question about that. * * * I think he did not 
know the natural objects of his bounty.” The positive 
evidence disproves this theoretical conclusion. Further- 
more, one of the reasons for the conclusions given was the 
keeping of papers in his room instead of in his box in 
the vault. On cross-examination he said if these papers 
had no intrinsic value the conclusion would .be other- 
wise as to that matter. They had no such value. In a 
similar situation one court said: “Evidence of testamen- 
tary incapacity held insufficient to take case to jury; effect 
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of uncertain opinion of physician’ being neutralized by his 
admission on cross-examination that testator had suffi- 
cient mind and memory to understand and do everything 
necessary in making of valid will.” Broyles v. Able, 208 
Ky. 672, 271 S. W. 1040. 

The rule applicable may be stated briefly as follows: 
Evidence of testamentary incapacity is insufficient to re- 
quire submission of the issue to the jury if the conclusion 
of the medical expert is weakened on cross-examination 
by an admission that he comprehended the extent and 
nature of his property, and it definitely appears from 
this record that he knew his relatives. 

Where there is evidence in the record, as in this case, 
that the testator actually made a will and disposed of his 
property according to his own wishes, and that he ac- 
cumulated his property and was able to take care of it 
and other ordinary transactions of life, the opinion of the 
expert, based solely upon a hypothetical question, is not 
sufficient to require that the issue be submitted to the 
jury. 

The trial court erred in submitting the issue of undue 
influence and testamentary capacity to the jury, and the 
judgment is reversed and the cause remanded for a new 
trial in conformity with this opinion. 

; REVERSED. 
Rose, J., dissents. 


WALTER R. PRESTON, APPELLANT, V. KARMERS IRRIGATION 
DISTRICT, APPELLEE. 
279 N. W. 298 


FILED APRIL 15, 1938. No. 30283. 


New Trial. When the amount of damages allowed by a jury is 
clearly inadequate, under the evidence in the case, it is error 
for the trial court to refuse to set aside such verdict. 


APPEAL from the district court for Scotts Bluff county: 
GEORGE W. IRWIN, JUDGE. Reversed. 
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Morrow & Morrow, for appellant. 
Neighbors & Coulter and Lester A. Danielson, contra. 


Heard before Goss, C. J., EBERLY, PAINE, CARTER and 
MESSMORE, JJ., and LIGHTNER and SPEAR, District Judges. 


PAINE, J. 

Plaintiff brought action against the Farmers Irriga- 
tion District, defendant and appellee, to recover damages 
of $2,656.74 to an 80-acre tract of ground and the crops 
growing thereon, because of the wrongful failure of de- 
fendant to deliver water from its canal for irrigation 
purposes.’ The jury returned a verdict for only $118.75, 
upon which judgment was entered. Plaintiff has appealed. 

Plaintiff sets out many assignments of error, among 
them that the verdict was not sustained by the evidence 
and is contrary to the evidence; that the verdict is so 
inadequate as to raise the presumption that it was the 
result of passion and prejudice, for it allows only a frac- 
tional part of the actual damages plaintiff was entitled 
to recover. The plaintiff then sets out a number of inter- 
rogatories, to which his objections were overruled during 
the trial and answers permitted to be made, and charges 
that the court committed prejudicial error in-each of such 
rulings. 

In 1891 the Farmers Canal Company issued certain 
water-right contracts, all identical in form, and when the 
plaintiff became the owner of the north half of the north- 
east quarter of section 21, township 23 north, range 57 
west, in Scotts Bluff county, he thereby became the owner 
of one of these water-right contracts. The said contract, 
passing to him from the former owners of the land, is set 
out in full in the petition. The defendant, Farmers Irri- 
gation District, now owns the canal formerly owned by 
the Farmers Canal Company, purchasing the same from 
the Tri-State Land Company, a New Jersey corporation. 
Such contract issued:in 1891 provided generally that, in 
consideration of. $200, receipt of which was acknowledged, 
the successors and assigns of the Farmers Canal, Com- 
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pany agree to deliver to the second ‘party, their heirs and 
assigns, during the irrigation season of each and every 
year in perpetuity, 80 square inches of water continually 
flowing through and during the irrigation season of each 
and every year thereafter, and, further, that it will de- 
liver such water, at the headgates erected and provided 
by the second party along the line of said canal, in such 
amount at each headgate as may be directed by the party 
of the second part, but the total amount of water de- 
livered not to exceed 80 square inches of flowing water. 

The contract provided that the water should be meas- 
ured according to the following rules: An inch of water 
shall be a quantity flowing through an inch-square orifice 
with a five-inch pressure; the flume at each and every 
headgate shall be at least 12 feet in length, and at the 
end nearest the canal shall be placed a movable gate for 
receiving the water, and at the opposite end of the flume 
the orifice for delivering the water shall be one inch 
square for each square inch of water to be delivered, and 
the receiving gate shall be raised high enough to allow 
the water to flow. through in sufficient quantity to stand 
five inches above the upper line of the delivery orifice; to 
secure the faithful performance of this contract, the canal 
company and its successors and assigns forever waive all 
right to prorate the water in said canal, and the second 
party, his heirs and assigns forever, shall be supplied with 
water first in preference over any and all subsequent 
stockholders in said canal, and that this perpetual water 
right shall be forever free from any and all assessments 
or taxes of any nature or any purpose whatsoever. The 
quantity of water specified in all of these contracts was 
approximately 2,740 inches, and the agricultural land 
thereunder was 2,612 acres for irrigation in the season of 
1934. 

The defendant for answer admitted certain paragraphs 
of the petition, but denied others. In paragraph 7 the 
defendant alleged that all of the water diverted from the 
North Platte river into the canal, exclusive of storage 
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water, during the months of July, August, and Septem- 
ber, was water obtained by contract with the Mitchell 
Irrigation District, and that plaintiff was not a party 
to said contract nor to said litigation, and: alleged that, 
had not the contract between the defendant and the 
Mitchell Irrigation District, settling the controversy for 
the year 1984, been entered into, even with the water 
obtained thereby there was insufficient water available in 
the river for diversion into the defendant’s canal, after 
allowing for loss and seepage and evaporation, to supply 
plaintiff and other holders of similar contracts with the 
amount of water provided in their contracts. 

Defendant further alleged in its answer that plaintiff’s 
contract is contrary to public policy, is null and void in 
so far as it attempts to give a preference right to the 
plaintiff, and that it would constitute a fraud upon the 
landowners within the district. 

The plaintiff and holders of other priority contracts 
were entitled to receive water during the irrigation sea- 
son of 1934 for approximately 2,612 acres of land. In 
the Farmers Irrigation District there were approximately 
63,000 acres of land. The water from about the Ist of 
July, 1934, was insufficient to irrigate all the land, and 
the defendant district undertook to prorate the supply of 
it to all of the land. On the basis of 1/70 of one second 
foot of water for each acre, it would require 37.3 second 
feet of water to properly irrigate the 2,612 acres of 
priority contract holders. It is disclosed in the evidence 
of plaintiff that there were only seven days in July and 
three days in August in which there were less than 37.3 
second feet of natural flow of the river diverted into the 
canal, and the supply was ample during practically all of 
the three months to have furnished priority contract 
holders the water to which they were entitled under the 
contracts. 

There is a conflict in the evidence as to the exact 
amount of water received by the plaintiff during three of 
the months in dispute, which question was for the de- 
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termination of the jury. The plaintiff’s evidence disclosed 
that his damages from failure of defendant to deliver the 
quantity of water to which he was entitled caused a loss 
of 34 tons of alfalfa at $12 a ton, $408; loss of blue 
grass pasture, $156; loss of 11.5 tons of hay on the new 
alfalfa seeding at $12 a ton, $188; loss of 23 acres of 
new seeding of alfalfa at $30 an acre, $690; making a 
total on these items alone of $1,392. Plaintiff alleged that 
he expended $275 to install an electric plant to pump 
water from Sheep creek to irrigate his land, and $40 for 
the current to operate said plant, but this plant can still 
be used by the plaintiff. 

The plaintiff claims that the testimony of Phil Sheldon, 
Otto Juergens, and William Johnson, three of the defend- 
ant’s expert witnesses, admits damage to 17.6 acres of 
young alfalfa of $228, to alfalfa hay of $45.60, also some 
damage to potatoes. It will be seen at a glance that the 
amount of these itemS is greater than the amount of the 
damage the jury returned. 

In setting forth these items, it is understood that the 
defendant at all times insists that plaintiff suffered no dam- 
age to his crops other than was rightfully attributable to the 
shortage of the natural flow of water. A very large 
amount of testimony is found in the two volumes of the 
bill of exceptions tending to prove that defendant dis- 
charged more water into Sheep creek lateral during a part 
of this time than the plaintiff and other holders of pre- 
ferred right contracts who took their supply for irrigation 
from this lateral were entitled to receive. Defendant in- 
sists that its evidence proves that it did not wrongfully 
withhold water from plaintiff during the month of Au- 
gust, but that it was physically impossible to make de- 
liveries because of the extreme shortage of the natural 
flow of water; that the holders of preferred rights ad- 
joining the Sheep creek lateral were being rotated in pur- 
suance of some understanding reached among themselves. 

The defendant argues that plaintiff would have suffered 
some damage if he had received all the water to which he 
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claimed to be entitled, and the court should have directed 
a verdict for defendant. 

This mass of testimony was all properly submitted to 
the jury, and the trial court instructed the jury that the 
questions for their determination were these: 

“First. Was the plaintiff prevented by the defendant 
from obtaining the water which he was entitled to re- 
ceive from defendant’s cana] under the water-right. con- 
tract owned by him for the irrigation of his land above 
described for July, August, and September, 1934, and if 
you so find, to what extent? 

“Second. If you find from the evidence that plaintiff 
was prevented from obtaining water to which he was 
entitled under said contract for the irrigation of said 
land during said time, was his land and the crops grow- 
ing thereon, or either the land or the crops growing 
thereon, damaged as a result of such prevention? 

“Third. The amount plaintiff was damaged thereby, if 
any, you so find.” 

The jury found that plaintiff was prevented from ob- 
taining the water he was entitled to receive, and returned 
a verdict which it is claimed is inadequate under the un- 
disputed evidence. 

We realize, as defendant argues, that a verdict based 
on conflicting evidence will not ordinarily be set aside 
unless clearly wrong. Parkert v. Department of Public 
Works, 131 Neb. 346, 267 N. W. 925. 

Many of the early decisions in Nebraska held that a 
new trial could not be granted on account of the small- 
ness of a verdict. Most of such decisions were based on 
section 315 of the Code of Civil Procedure of our state, 
which section was repealed by chapter 169, Laws 1911. 
88 A. L. R. 948, Ann. 

However, . section 20-1142, Comp. St. 1929, provides 
clearly that a new trial may be granted: “Fifth. Error 
in the assessment of the amount of recovery, whether too 
large or too small, where the action is upon a contract, 
or for the injury or detention of property.” 
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When the amount of the damages allowed by.a jury is 
inadequate under .the evidence in the: case, it is error for 
the trial court to refuse to set aside such verdict. Furst 
Nat. Bank of Dorchester v. Smith, 39 Neb. 90, 57 N. W. 
996; Yager v. Exchange Nat. Bank of Hastings, 57 Neb. 
310, 77 N. W. 768; Mares v. Chaloupka, 110, Neb. 199, 
192 N. W. 397; Meier v. Bridgeport Irrigation District, 
113 Neb. 344, 203 N. W. 548; Bishop & Parsons v. Mayor 
and City Council of Macon, 7 Ga. 200, 50 Am. Dec. 400; 
Nye v. Adamson, 130 Neb. 887, 266 N. W. 767. 

For the reasons stated, the judgment is set aside and 
a new trial ordered in accordance herewith. 

REVERSED. 


DAWSON COUNTY Vv. LORENZO D. WHALEY ET AL.: CARL EK, 
FAUGHT ET AL., APPELLANTS: CITY OF COZAD, APPELLEE. 
' 279 N. W. 164 


Firep APRIL 15, 1988. No. 30298. 


1. Appeal. A bidder at a judicial sale whose bid has been ac- 
cepted may appeal from an order setting the sale aside. 

‘2. Counties: Tax Liens: FORECLOSURE. Section 77-2039, Comp. 
St. Supp. 1937, provides a full, complete, and definite pro- 
cedure by which a county may foreclose the lien of certain 
delinquent taxes. 

3. Statutes: CONSTRUCTION. It isan established rule of con- 
struction that special provisions in a statute in regard to a 
particular subject control general provisions. 


APPEAL from the district court for Dawson county: 
Isaac J. NISLEY, JUDGE. Reversed. 


Frank M. Johnson, for appellants. 


Elbert Smith, Cook & Cook and R. E. Bannister, contra. 


Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ. 


PAINE, J. . ; 
This is an appeal. by two bidders from an order of the 
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district court, setting aside the sales made by the sheriff 
to such purchasers, in a tax foreclosure suit. 

On November 18, 1936, the county of Dawson as plain- 
tiff filed an action to foreclose the lien for taxes upon 
some 13 or more tracts of real estate situated in the city 
of Cozad, Dawson county, all tracts being joined in one 
action under section 77-2039, Comp. St. Supp. 1937. 

The appellants herein were the purchasers of the tracts 
of real estate set out in the first and second causes of 
action in such petition, which foreclosure was brought 
by the county of Dawson as trustee for all of the political 
subdivisions which were entitled to receive a portion of 
said taxes. At the sale of the said property, held May 24, 
1987, the property described in the first cause of action 
was sold to D. M. Burgess, appellant, for the sum of 
$155, and the property described in the second cause of 
action was sold to Carl E. Faught for the sum of $155. 

On June 2, 1937, the city of Cozad filed a motion, ask- 
ing that the court set aside a number of said sales, in- 
cluding the sales to the two appellants herein, for the 
reason that the amounts bid were grossly inadequate, and 
did not represent the fair value of the property, and 
were insufficient to pay either the general taxes or the 
special assessments of said city, which were all included. 
in said foreclosure, and for the further reason that a. 
subsequent sale would realize a greater amount. The 
plaintiff, the county of Dawson, did not join with the 
city of Cozad in said motion, nor did it file any motion 
to the same effect on its own behalf to set aside such 
sale, nor did said county appear or file a brief in this 
court. 

On June 22, 1937, said motion came on for hearing in 
the district court, and the court refused to set aside some 
of the sales that were had, but sustained the motion of 
the city of Cozad to the first, second, fifth, and sixth 
causes of action. The court’s order, setting aside the 
sales in the first two causes of action, has been appealed 
to this court by the bidders at such sales, who are appel- 
lants herein. 
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As to each of these first two causes of action which are 
before us, the general taxes due to the state, county, 
school district, and city of Cozad, and which were delin- 
quent, amounted to more than the amount bid by the 
purchasers, and the amount due to the city of Cozad for . 
special improvement assessments for curbing, guttering, 
grading, and graveling in certain improvement districts 
also amounted to more than the amount bid by the pur- 
chasers of the respective tracts. 

‘A separate decree of foreclosure was entered by the 
district court upon the first cause of action on March 22, 
1937, and in such decree the court found that the amount 
due was $842.42, with 7 per cent. interest, and entered an 
attorney’s fee of $84.24. 

The trial judge entered a decree of foreclosure upon 
the second cause of action on February 8, 1937, and found 
the total amount due upon the tract of land therein set 
out, to wit, lot 12, block 5, in Pearson & Cumming’s addi- 
tion to the city of Cozad, to amount to $457.12, with in- 
terest at 7 per cent., and included in the costs an attor- 
ney’s fee of $45.71. 

There were attached as exhibits the affidavits of Ben A. 
Johnson, dated June 9, 1937, in which he sets out that, if 
a new sale was held on the first cause of action, he would 
bid the sum of $1,000 or more, and for the property de- 
scribed in the second cause of action the sum of $500 or 
more; and the affidavit of Charles H. Sheets that, if a 
new sale was held, he would bid more than the bid made 
at the sale on each of said tracts; and the affidavit of 
R. S. Perry that, if a new sale was held, he would bid 
$400 on the property set out in the first cause of action. 

At the said hearing in the district court, a number of 
the bidders were personally present or represented by 
counsel, and offers of increased bids were made, as shown 
by affidavits in the first, second, fifth, and sixth causes 
of action, and the court found that said sales on the first 
and second causes of action should be set aside and new 
sales ordered, and directed the sheriff to return the pur- 
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chase price paid in by such bidders and hold another 
sale. 

The bidder of the property described in the second 
cause of action gave a supersedeas bond in the sum of 
$350. The purchaser under the first cause of action gave 
only a cost bond in the sum of $75. The sheriff’s return 
to the second order of sale, under date of July 28, 19387, 
shows that at the second sale he sold the property set 
out in the first cause of action to G. W. Eaton for the 
sum of $300; that the costs of the sale amounted to 
$123.10, leaving a net amount of $176.90 to be applied 
upon the taxes. In his return the sheriff shows that no 
sale was made of the tract described in the second cause 
of action because a supersedeas bond had been put up. 

It is plain to be seen, by the return of the sheriff, that 
at the second sale R. S. Perry did not bid $400, as he had 
set out in his affidavit, nor did Ben A. Johnson bid 
$1,000, as promised in his affidavit, for the property de- 
scribed in the first cause of action, but the same was sold 
to one G. W. Eaton for $300, which implies that these 
affidavits were not made in good faith, and were not in- 
tended to be bona fide bids by the affiants. Yet, it was 
upon these affidavits that the court set aside the sale. 

The bill of exceptions discloses that E. A. Cook, Jr., 
testified on behalf of the appellants that his law firm of 
Cook & Cook was employed by the county commissioners 
as assistant to the county attorney for the purpose of 
bringing this foreclosure action. That, in addition to the 
legal notice of the sheriff’s sale, which was published in 
the Cozad Local for five weeks prior to the sale, hand- 
bills were prepared and printed and circulated in the city 
of Cozad, advertising the sale, and showing the legal de- 
scription of the property, as well as a general description 
by streets, so that any one could easily locate the proper- 
ty which was to be sold for taxes; that a copy of this 
handbill was also printed in the local newspaper on Fri- 
day prior to the sale. 

Mr. Cook also testified that, in a conversation had with 
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the mayor of Cozad prior to the sale, he told the mayor 
that, at a similar sale in which a number of Gothenburg 
properties had been sold a few weeks prior, the city of 
Gothenburg was represented and bid on a number of the 
properties, and as a result increased the sale price, and 
that, in his opinion, it would be advisable for the city of 
Cozad to do the same thing. As a result of that conver- 
sation, Mr. Cook prepared and sent to the mayor of Cozad 
a letter, giving a list of all the properties, giving the 
name of the owner, the amount of the decree, the amount 
of the general taxes, and also the amount of the special 
assessments of the city of Cozad on each property. 

He testified further that he advised the mayor in such 
letter that the city would have to put up the costs and the 
amount of the general taxes on any property that was 
bid in by the city. Witness also testified that he attended 
the sale; that there were about 15 people there from 
the city of Cozad, and that the city attorney of Cozad at- 
tended the sale, but did not bid on any of the property on 
behalf of the city of Cozad. He further testified that the 
sale began at 1 o’clock in the afternoon, the notice of the 
sale was read, and each piece of real estate set out in the 
separate causes of action was auctioned off separately, 
and ample time given to receive any additional bids which 
any one present might desire to make, and the sale was 
not completed until 3:30 or 4 o’clock in the afternoon. 

D. M. Burgess, one of the appellants, testified that at 
the first sale there was a bid upon the property described 
in the first cause of action of $150, and that he then 
placed his bid of $155, and that was the highest bid. He 
testified that, in the condition that the property is in, it 
is worth from $400 to $450 for immediate possession, 
but that he did not know what it would be worth in two 
years from that date. 

Among the errors relied upon for reversal, it is charged 
that the court’s order setting aside the sale was entered 
pursuant to a motion made by one not a party to the 
litigation, who has not complied with the statute author- 
izing intervention. 


514 NEBRASKA REPORTS [VoL. 134 
Dawson County v. Whaley 


It is further charged that the court erred in setting 
aside the sales involved without any statutory authority 
therefor, and that the decision is contrary to the evidence 
and to the law. 

“A bidder at a judicial sale whose bid has been ac- 
cepted may appeal from an order setting the sale aside.” 
Penn Mutual Life Ins. Co. v. Creighton Theatre Bldg. Co., 
51 Neb. 659, 71 N. W. 279. For, when a bid is made and 
accepted, rights become vested thereby. 16 R. C. L. 1138, 
sec. 81. For, by the acceptance of his bid, the bidder be- 
comes subject to the jurisdiction of the court and con- 
cluded by its orders, and he may be required and com- 
pelled to perform his bid; and it has been held that, if a 
purchaser fails to comply with his bid, a resale may be 
ordered at his risk and he be held for a loss if the resale 
is for a less amount. Rife v. Swanson, 109 Neb. 814, 192 
N. W. 498. 

As a bidder thus incurs obligations, he also acquires 
rights, one of which is to enforce the confirmation of the 
sale if it be a valid sale and the proceedings have been 
regular. State v. Denton State Bank, 126 Neb. 486, 253 
N. W. 670. 

This action is based upon section 77-2039, Comp. St. 
Supp. 1937, which provision was first enacted as chapter 
78, Laws 1903, and has been recently amended, as found 
in chapter 162, Laws 1935, and the last two lines were 
added by amendment in section 14, ch. 167, Laws 19387. 
To avoid setting out this long act in full herein, we will 
abridge the same and set out briefly the provisions in so 
far as required by the issues presented in the case at bar. 
This law provides a full, complete, and definite procedure 
by which counties may foreclose the lien for certain taxes 
delinquent in the respective counties. 

The tract of real estate must have been offered for sale 
for delinquent taxes for three consecutive years and not 
sold for want of bidders. 

The ccunty may include many separate parcels of land 
in one action, but the court in its decree shall find the 
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amount due against each parcel, and also apportion a 
share of the costs thereof to the date of the decree. It is 
specifically set out that the sale is to be conducted as are 
sales of real estate upon execution, and then sold to the 
highest bidder for cash. 

When the purchaser has paid in the amount of his bid, 
the sale cannot be confirmed for two years, and the pur- 
chaser in the meantime is required to pay all taxes which 
are thereafter levied against such land during such period 
of two years, and all the tax receipts showing such pay- 
ments are required to be filed with the clerk of the dis- 
trict court. During such two years the owner of the fee, 
or any person having a legal interest in a tract of land 
so sold, may redeem the same by paying to the clerk of 
the court, not the amount paid in by the bidder, but the 
full amount of taxes due on such tract of land, together 
with the subsequent taxes paid by the purchaser, with 
interest at 7 per cent., and a proportionate share of the 
costs up to the date of such redemption. 

After the two years have expired and the bidder has 
paid all of the taxes for the two years, then, upon motion 
of the county attorney, the district court enters an order 
of confirmation, directing the sheriff to make and deliver 
a sheriff’s deed to the bidder for any tract of real estate 
not redeemed. From the proceeds of such a sale, the costs 
of the foreclosure action are first paid; then the balance 
is paid to the governmental subdivisions entitled thereto 
in discharge of their tax liens, and if there is a surplus it 
shall be paid by the clerk of the court to the person en- 
titled thereto, but if the proceeds, after deducting the 
costs, are insufficient to pay all of the taxes, the amount 
is then prorated among the governmental subdivisions and 
the land released from all liens for all taxes included 
therein, each tract of real estate being kept separate 
throughout the entire proceedings. 

In Gibson v. Peterson, 118 Neb. 218, 224 N. W. 272, it 
is stated: “Where the language of a statute is clear and 
unambiguous it should be given effect according to its 
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plain terms.” And, further: “Where the language of a 
statute is plain and unambiguous and its meaning clear 
and unmistakable, there is no room for construction, and 
the courts are not permitted to search for its meaning 
beyond the statute itself.” State v. First State Bank of 
Alliance, 122 Neb. 502, 240 N. W. 747. See, also, 25 R. C. 
L. 957, sec. 218. 

It appears to the court that section 77-2039, Comp. St. 
Supp. 1937, is unambiguous. It is complete, and does 
not omit any necessary provision. Therefore, the general 
provisions with reference to confirmation of ordinary fore- 
closure sales, such as, for instance, a nine months’ stay, 
are not applicable to this form of tax foreclosure sales. 

“It is an established rule of construction in this state 
that special provisions in a statute in regard to a par- 
ticular subject control general provisions.” Mancuso v. 
State, 123 Neb. 204, 242 N. W. 480. It was also held in 
the same case that, generally, where there is a conflict 
between a general and a special statute applicable to the 
same subject-matter, the latter must prevail. 

This court has often held that mere inadequacy of price 
in a sale under foreclosure will not justify a court in re- 
fusing confirmation, unless such inadequacy is so great as 
to shock the conscience of the court, or amount to evi- 
dence of fraud. Lemere v. White, 122 Neb. 676, 241 N. 
W. 105; Nelsen v. Doll, 124 Neb. 528, 247 N. W. 44. 

Now, in considering whether the bid of $155 amounts 
to fraud, or shocks the conscience of the court, we must 
face these facts: The successful bidder at the first sale 
bid $155; he was required to pay in that amount in cash, 
and, in addition, to pay all general taxes and any and 
all graveling, curbing, grading, guttering, or any other 
special assessments which might be assessed against this 
property within the following two years. However, the 
successful bidder could not secure a deed for the proper- 
ty, for during this two-year period the former owner, or 
any person having a legal interest in said property, had 
the right to redeem the same from such sale. 
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Under the necessity of advancing the amount of his 
bid for two years, and being required to pay taxes and 
assessments in full during said period, and considering 
the possibility of redemption, this court does not believe 
the price bid was so inadequate as to be evidence of fraud, 
or a shock to the court. 

We have reached the conclusion that the trial court 
was in error in rejecting the bids as originally accepted 
by the sheriff, and such order is hereby 

: REVERSED. 


AGNES G. ENGLE BRISBIN, APPELLANT, V. E. L. OLIVER 
LODGE No. 335, BROTHERHOOD OF RAILWAY CLERKS, ET AL., 
APPELLEES. 

279 N. W. 277 


Ficep ApriL 15, 1938. No. 30115. 


1. Contracts: ESTOPPEL: COLLECTIVE LABOR AGREEMENT. Where 
the representatives of a labor union, cooperating with an in- 
dustry, puts into effect an agreement that, in the event a 
female employee of a class or craft marries, such employment 
will then cease, and where the person affected thereby is a 
voluntary member of the union, subsequently marries and 
conceals the fact of her marriage, even though she is not a 
member of the union subsequently selected by members of the 
class or craft, but applies for membership therein, receives 
the protection of the union and the benefits of her seniority 
rights, and has knowledge of the continuation of the agree- 
ment between the industry and the representatives of the 
chosen union, she is, by her conduct in acquiescing in such 
agreement, estopped to claim such contract as being against 
public policy. 

“A contract, to be void as against public policy, 
should be quite clearly repugnant to the public conscience.” 
Kloberg v. Teller, 171 N. Y. Supp. 947. 

3. Master and Servant: COLLECTIVE LABOR AGREEMENT. The se- 
lection by the clerical employees of a railroad company, of 
which the plaintiff was a voluntary member, of a union as 
the representative of a class or craft, such selection having 
been made by a majority vote of the clerical employees, pur- 
suant to the rules promulgated by the railway labor board, 
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created under title III of the transportation act of 1920 (41 
U.S. St. at Large, pp. 456-469; 45 U. S. C. A., sec. 131 et seq.), 
was proper, and a labor organization so selected was au- 
thorized to make contracts and agreements affecting the rules 
and conditions of employment which were binding upon all 
employees of such class or craft. So R. Co. v. 
laced States Railroad Labor Board, 261 U. S. 

Under the railway labor act ee 1926 (44 
U.S. St. at Large, p. 577), the employees of any class or 
craft were empowered to select representatives for the pur- 
pose of collective bargaining with their employer in a similar 
manner. 


or 


The 1934 amendment to the labor act (45 
U.S. C. A., ch. 8), which superseded the 1926 act (44 U. S. 
St. at Large, p. 577), continued and placed the duty on 
carriers and employees to exert every reasonable effort to 
make and maintain agreements concerning rates of pay, rules 
and working conditions and to settle disputes. 
: —. Subdivision 4, sec. 152, 45 U. S. C. A., pro- 
vides that employees shall have the right to Greaniee and 
bargain collectively through representatives of their own 
choosing. A majority of any class or craft of employees shall 
have the right to determine who shall be the representative 
of the craft or class. 

: Such provisions analyzed vested the defend- 

ant union with authority to invoke the enforcement of the 

contract against the plaintiff, as such union succeeded to all 
of the rights of the former union. 

: CONSTRUCTION. “The terms of the co‘lect- 
ive agreement, as included in an individual labor contract, 
ought not to be construed narrowly and technically, but 
broadly, so as to accomplish its evident aims and protect both 
the employer and the employee.” Rentschler v. Missouri P. R. 
Co., ure Neb. 498, 2538 N. W. 694. 

“Such a collective agreement, being a gen- 
eral offer, becomes a binding contract when it is adopted into, 
and made a part of, the individual contract of each employee. 
A breach of its terms will give rise to a cause of action by 
either party.” Rentschler v. Missouri P. R. Co., 126 Neb. 493, 
253 N. W. 694. 

10. Estoppel. ‘“Estoppel means the preclusion of a person from 
asserting a fact, by previous conduct inconsistent therewith, 
on his own part or the part of those under whom he claims, 
or by an adjudication upon his rights which he cannot be 
allowed to call in question.” Graham Ice Cream Co. v. Petros, 
127 Neb. 172, 254 N. W. 869. 


= 
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11. An estoppel arises from a party’s conduct and may 
be predicated upon silence or omission as well as upon written 
words. 2 Pomeroy, Equity Jurisprudence (4th ed.) sec. 802. 

12. “The doctrine of equitable estoppel is frequently 


applied to transactions in which it is found that it would be 
unconscionable to permit a person to maintain a position in- 
consistent with one in which he has acquiesced or of which he 
has accepted any benefit. * * * And so also the acceptance of any 
benefit from a transaction or contract, with knowledge or 
notice of the facts and rights, will create an estoppel.” 10 
R. C. L. 694, sec. 22, ° 

When it appears that the facts on which it is sought 
to make the estoppel operate were known to the party against 
whom the estoppel is urged, and such party remains silent and 
receives the benefit of the contract, when he, in fact, has 
violated such contract, and has knowledge that such contract 
is in force and effect, he is estopped from asserting any 
rights which he may claim thereunder. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


Fischer, Fischer, Fischer & Fischer, for appellant. 


Rosewater, Mecham, Shackelford & Stoehr, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAy, PAINE, 
CARTER and MESSMORE, JJ. 


MESSMORE, J. 

This is an appeal from the district court for Douglas 
county, wherein the court granted a temporary restrain- 
ing order against the defendant brotherhood and _ its 
officers, restraining them from interfering with the em- 
ployment of the plaintiff, who was working as a steno- 
grapher in the office of the auditor of miscellaneous ac- 
counts of the Union Pacific Railroad Company. The trial 
court dissolved the temporary restraining order and de- 
nied a temporary injunction. Plaintiff elected to stand 
upon the showing made, and an order was made denying 
a permanent injunction, from which order the plaintiff 
brings this appeal. The pleadings properly present the 
issues necessary for a determination of this case. 
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The evidence discloses that plaintiff, an unmarried 
woman, entered the employ of the Union Pacific Railroad 
Company at its headquarters in Omaha, Nebraska, July 
5, 1923. She voluntarily became a member of the Clerical. 
Employees’ Association, a company union, in November, 
1931. The union, acting as agent for the plaintiff and 
other member employees, entered into an agreement with 
the Union Pacific Railroad Company that no married 
woman thereafter would be employed, and that all mar- 
ried women then in the employ of the railroad company 
would be discharged. The plaintiff was secretly married 
at Papillion, Nebraska, on September 23, 1933. The 
union to which plaintiff belonged practically ceased to 
function, and on December 6, 1933, an election was held 
under the railway labor act, passed by the United States 
congress, to decide who should represent the clerical em- 
ployees. The Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees, 
a voluntary association of individuals, received the highest 
number of votes and became, by virtue thereof, the rep- 
resentatives of the clerical employees. The agreement 
relative to married women was still in full force and 
effect, and from the time of the selection of said brother- 
hood all agreements with the Clerical Employees’ Asso- 
ciation were terminated, and all employees were notified 
that a new agreement would be negotiated with the 
brotherhood. The plaintiff claims that she was not, and 
never had been, a member of the brotherhood and did not 
receive a notice of any kind that the agreement concern- 
ing the employment of married women was to be made a 
part of the new agreement. In this connection it might 
be well to state that the officers of the brotherhood, in 
cooperation with the railroad company, at all times pre- 
viously and at this time, by oral agreement and by action 
of such officers, maintained and kept in force the so- 
called married women’s agreement. This occurred just 
subsequent to the election at which the brotherhood was 
chosen to represent the clerical employees. There appear 
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to have been in the neighborhood of 150 agreements of 
different kinds, some of which were lost, made by the 
Clerical Employees’ Association during its existence, but 
the one of interest in the case at bar is the married wom- 
en’s agreement. 

The record discloses that there were 1,954 votes cast 
on the question of who should represent the Clerical 
Employees’ Association, of which the brotherhood received 
1,001. As to this election in December, 1988, and the 
plaintiff’s participation therein, we find the following 
testimony by plaintiff: “Q. Now, you knew that there was 
an election in December, 1933, did you not, as between 
the clerical union and the new union called the brother- 
hood, the election among employees as to which union 
they wanted to represent them? A. Yes, sir. Q. You 
voted in that election, did you not? A. Yes, sir. Q. Asa 
matter of fact you knew all about the brotherhood and 
you made application for membership in the brotherhood? 
A. Yes; I did.” Exhibit 4, offered and received in evi- 
deuce, is an application for membership in the brother- 
hood signed by the plaintiff. 

Plaintiff remained in her employment, using her maiden 
name and concealing her marriage, until October, 1936, 
when it was discovered that she was a married woman. 
The representatives of the union, upon such discovery, 
notified the immediate superior of plaintiff. The letters 
requesting that she be taken out of the employment of the 
railroad company are in evidence. Plaintiff was given 30 
days’ notice, at the end of which time her employment 
would be terminated. She applied for a restraining order 
which was granted. When such order was dissolved the 
railroad company discharged plaintiff. 

Several women employees of the railroad company, 
upon marrying, had voluntarily terminated their employ- 
ment with the company, except in one instance when a 
leave of absence was granted, and subsequently such em- 
ployment was terminated. The result was to advance the 
plaintiff in her seniority rights. In this connection the 
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seniority rights of employees of the railroad company had 
been in effect for some period of time. Plaintiff contends 
that it was a, rule of the company and not of the unions. 
However, the unions participated in the rights relative to 
seniority, and on July 1, 1934, a set of rules became ef- 
fective governing the working conditions of clerks and 
other office, station and store employees, represented by 
the brotherhood, which appears as exhibit 2 in the rec- 
ord. These rules do not contain the married women’s 
agreement. Exhibit 5 is a seniority roster of employees 
in the office of the auditor of miscellaneous accounts, to 
be issued as of January 1, 1935, containing the seniority 
numbers of some 79 employees, their positions, seniority, 
dates and the individual’s approval of the seniority dates 
shown. The plaintiff approved her seniority date, signing 
her maiden name thereto. 

After the termination of her employment, plaintiff and 
her husband talked to certain officers of the brotherhood, 
requesting that an exception be made in her case, but did 
not appear before the lodge itself. The brotherhood re- 
fused this request. There is some evidence in the record, 
given by the plaintiff, to the effect that she was told by 
officers of the brotherhood that if she was not a member 
of the brotherhood it would be difficult to make such ex- 
ception, for the reason that they had refused to make 
such an exception in favor of members of the brother- 
hood. This statement is denied. The trial judge had the 
benefit of testing the credibility of the witnesses in this 
conflict of evidence. The record further discloses the en- 
forcement of the married women’s rule, and that no dis- 
crimination was shown by the union or brotherhood in 
enforcing this rule as a representative of the Clerical 
Employees’ Association, as among any of the employees 
of said association or brotherhood. The “open shop” was 
maintained by the Union Pacific Railroad Company and 
the defendant, E. L. Oliver Lodge No. 335, which is a 
voluntary association of individuals created for the pur- 
pose of furthering the interests of its members as em- 
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ployees of the railroad company in the city of Omaha, 
and affiliated with the American Federation of Labor. 

Exhibit 7 is the original memorandum and agreement 
between the Union Pacific Railroad Company, the St. 
Joseph and Grand Island Railway Company and the 
Clerical Employees’ Association, and is the agreement 
which gives rise to this controversy. It is as follows: 

“In accordance with request of the General Committee 
of the Clerical Employees’ Association—-UPRR and StJ& 
GIRy., in connection with the unemployment situation, it 
is agreed that the following will govern with respect to 
the employment status of married women, effective No- 
vember 23, 19381. 

“1, Married women residing with their husbands shall 
not hereafter be employed in positions coming within the 
scope of the agreement between the Clerical Employees’ 
Association and the Union Pacific Railroad Company and 
the St. Joseph and Grand Island Railway Company, ef- 
fective February 1, 1930, or as hereafter amended. 

“2. Single women now in service or hereafter em- 
ployed, who marry, will not thereafter be considered as 
coming within the scope of agreement with the Clerical 
Employees’ Association, will forfeit all rights thereunder, 
and shall be dropped from the service within not to ex- 
ceed thirty days following date of their marriage. 

“3. Married women residing with their husbands and 
who are now in the service or on leave of absence, shall 
not be permitted to exercise seniority under the pro- 
visions of the Clerical Employees’ Association, where it 
will result in displacing an employee with dependents. 

“4, Exception to the foregoing may be made by mutual 
agreement between the representatives of the manage- 
ment and the General Chairman of the Clerical Em- 
ployees’ Association, where it is desired to give employ- 
ment to the wife of an employee who is incapacitated for 
service.” 

The plaintiff contends that the district court erred, 
and, in stating such alleged errors, takes exceptions to 
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the findings of the court and special finding No. 2 of the 
court’s order, also to findings numbered 8, 6, 7, 8, 9, 10 
and 11; that the findings are not sustained by the evi- 
dence and are contrary to law. - 

Plaintiff contends that she, by virtue of the action of 
the brotherhood, was deprived of a valuable property 
right, in that she lost her seniority right covering a 
period of 18 years and was denied the right to earn a 
living, a right guaranteed by the Constitution of the 
United States and by the Constitution of the state of Ne- 
braska, claiming, in effect, that the contract relative to 
employment of married women, and as evidenced by ex- 
hibit 7, is in restraint of marriage and against public 
policy. In this connection plaintiff cites section 42-203, 
Comp. St. 1929, as follows: “Any married woman may 
carry on trade or business, and perform any labor or 
services on her sole and separate account; and the earn- 
ings of any married woman, from her trade, business, 
labor, or services, shall be her sole and separate property, 
and may be used and invested by her in her own name.” 
Plaintiff also cites section 1, art. I of the Constitution of 
Nebraska, as follows: “All persons are by nature free 
and independent, and have certain inherent and inalien- 
able rights; among these are life, liberty and the pursuit 
of happiness ;’’ and section 8, art. I of the Constitution of 
Nebraska: ‘No person shall be deprived of life, liberty, 
or property, without due process of law;” and a list of 
authorities, among which is the case of Cameron v. Inter- 
national Alliance of Theatrical Stage Employees, etc., 118 
N. J. Eq. 11, 176 Atl. 692, 97 A. L. R. 594. The case cited 
involves interference with the liberty of contract wherein 
a motion picture operators’ union classified its members 
into senior and junior groups, not basing such classifica- 
tion on skill and experience, and assessing a rate against 
junior members of such union greatly in excess of that 
imposed upon the senior members; denied the right of 
participation of junior members in the formulation of the 
policies of the union in the management of its business, 
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and gave the senior members preferred rights in the 
event sound pictures became a failure. This practice was 
condemned by the courts, in that it interfered with the 
personal liberty and property right guaranteed by the 
Fifth Amendment of the federal Constitution. In this case 
it was said: “The personal liberty and right.of property 
guaranteed by the Fifth Amendment of the federal Con- 
stitution embrace the right to make contracts for the 
purchase of the labor of others, and equally the right to 
make contracts for the sale of one’s own labor.” Without 
pursuing this case further, we are convinced that it is, in 
no respect, analogous to the case at bar. 

Plaintiff cites Parker Paint & Wall Paper Co. v. Local 
Union No, 813, 87 W. Va. 631, 105 S. E. 911, wherein a 
union sought, by influence and intimidation, to interfere 
with a contract made between an employer and employees, 
and such interference by influence and intimidation caused 
breach of the contract and discharge of the employees 
from performance thereunder. The case was decided on 
the principle, as stated in the opinion (p. 639): “If one 
person wantonly or maliciously, whether for his own 
benefit or not, induces a person to violate his contract. 
with a third person to the injury of that third person, 
an action will lie,’—citing Thacker Coal Co. v. Burke, 59 
W. Va. 253. At page 641 it was said: “A man’s labor is 
his most sacred asset. It is often his only capital, and as. 
long as he exerts it without injury to others, government 
will protect him.” No such situation arises in the case at. 
bar, as compared with the cases above cited, and we can 
accept the principle of law announced therein. Erdman 
v. Mitchell, 207 Pa. St. 79, 56 Atl. 327, and Kinane v. 
Fay, 111 N. J. Law, 553, 168 Atl. 724, cited by plaintiff, 
hold to like effect. 

Plaintiff cites several cases on her proposition of law 
No. 2, which she states as follows: “One who without 
justifiable cause induces an employer to discharge an em- 
ployee is liable for the wrong, even though the contract of 
employment is terminable at will.” Among the cases cited 
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under this proposition is DeMarais v. Stricker, 152 Or. 
362, 53 Pac. (2d) 715, wherein it was held: “To render 
an act which interferes with another’s employment a vio- 
lation of his rights, there must be intention to bring 
about particular result, use of unlawful means, and ab- 
sence of justification.”” Other cases are cited on this 
proposition of law, holding to like effect. 

We believe that there is not here involved any question 
concerning the right of this plaintiff under the state or 
federal Constitution to earn a living; nor is there in- 
volved any question as to whether, in a proper case, 
equity will protect by injunction the property right of 
women in their employment as against unlawful and un- 
justified interference by strangers; nor is there involved 
any question of due process of law, meaning a party shall 
have his day in court. 

As to whether or not this married women’s contract, 
exhibit 7, is against public policy and in restraint of 
marriage, we find in the Restatement, Contracts, sec. 581, 
a concise, well-stated rule that apparently governs such 
contract: “A bargain not to marry, or to be subject to loss 
or deprived of profit in case of marriage, or a bargain 
to hinder or prevent the marriage of another, is illegal, 
unless the bargain is otherwise reasonable and the re- 
straint is incidental to another lawful purpose of the 
bargain.” Among the illustrations cited we find the fol- 
lowing: “A employs B, an actress, who promises to work 
as such for one year. B also promises not to marry dur- 
ing that time, and A’s promise to employ is conditional 
on her refraining from marriage. B marries during the 
year. A can refuse to continue the employment and main- 
tain an action for damages.” We find also the case of 
Grimison v. Board of Education, 136 Kan. 511, 16 Pac. 
(2d) 492, which is an action by a school teacher to re- 
cover for breach of contract for employment to teach 
school, when in May, 1931, the plaintiff contracted with 
the board of education to teach school for the ensuing 
year. The contract specifically provided that the mar- 
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riage of the teacher during the period of the contract 
would terminate it. The plaintiff married in June of the 
Same year, and when school commenced in September the 
board of education refused to permit her to teach. The 
court held that such contract was not in restraint of mar- 
riage. 

In Crowder-Jones v. Sullivan, 9 Ont. L. R: 27, 4 Ann. 
Cas. 729, it was held: “Plaintiff for several years had 
been housekeeper for a widower with a young daughter, 
and being about to be married, he promised her, if she 
would continue in his service as housekeeper so long as 
he needed her and abandon her contemplated marriage, 
he would either pay her $1,000 in cash, give her a 
promissory note for $1,500, or remember her in his will. 
The plaintiff thereupon abandoned the marriage and con- 
tinued her service until her employer’s death, which oc- 
curred four years afterwards, he, in the meantime hav- 
ing given her a note for $1,500. In an action against his 
administrator on the note: Held, that the primary object 
of the agreement was the continuing in the intestate’s 
service, the restraint of marriage being merely an inci- 
dent thereto, and that, under all the circumstances, the 
restraint was not such an unreasonable one as could be 
said to be contrary to the policy of the law.” 

In Ansorge v. City of Green Bay, 198 Wis. 320, 224 N. 
W. 119, the Wisconsin court held: 

“Plaintiff entered into a contract to teach in the voca- 
tional school at Green Bay for the ensuing school year, 
by the provisions of which she agreed that her contem- 
plated marriage would not take place prior to the Christ- 
mas holidays, and then only upon thirty days’ notice, and 
that if it did not take place during the holidays it would 
be postponed until after the close of the school year. 
Plaintiff had knowledge of the unwritten policy of the 
board of industrial education not to employ married wom- 
en as teachers. Held, that plaintiff was rightfully dis- 
charged upon her marriage during the latter part of 
January. * * * 
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“The action of the board in discharging the teacher 
after her marriage does not contravene the provisions of 
sec. 6.015, Stats., recognizing the freedom of women to 
contract the same as men.” 

In Kloberg v. Teller, 171 N. Y. Supp. 947, it was held: 
“A contract, to be void as against public policy, should be 
quite clearly repugnant to the public conscience.” 

Under the facts in the case at bar, we do not believe 
that there was any interference on the part of the brother- 
hood to such an extent that the plaintiff’s rights were 
violated, nor was there an intention to bring about a 
particular result by the use of unlawful means in the 
absence of justification. She agreed with the group of 
employees with which she associated herself, and they 
with her, that in the event of marriage they would termi- 
nate their employment. Her action was purely voluntary, 
—a contract, we believe, which she had a right to make. 
The evidence in this case conclusively shows that the 
plaintiff, by her conduct and acquiescence, is estopped 
from asserting such contract as being against public 
policy, and it is not necessary for a determination of this 
case to decide whether or not the married women’s con- 
tract is in restraint of marriage or against public policy. 

Plaintiff contends that she was not a member of the 
brotherhood which was selected to represent the Clerical 
Employees’ Association, of which she was a member; that 
under the agency theory she would be bound by any 
agreements made between the employees’ association and 
the railroad until such time as the agreements would be 
abrogated; further, that the courts have held that this 
theory of agency is the only theory upon which the in- 
dividual employee is bound by the contracts entered into 
by his union and the employer, and cites in this respect 
Rentschler v. Missouri P. R. Co., 126 Neb. 498, 253 N. W. 
694. The cited case is the first expression of this court 
on a collective bargaining agreement and a recognition 
of the validity of such agreements in the state of Ne- 
braska. It was there held: “ ‘Collective labor agreement’ 
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and ‘trade agreement’ are terms used to describe a bar- 
gaining agreement, as to wages and conditions of work, 
entered into by groups of employees, usually organized 
into a brotherhood or union, on one side, and groups of 
employers, or corporations, such as railroad companies, on 
the other side.’”” As to the effect of the contract, it was 
held in that case: “Such a collective agreement, being a 
general offer, becomes a binding contract when it is 
adopted into, and made a part of, the individual contract 
of each employee. A breach of its terms will give rise to 
a cause of action by either party.” As to the method of 
construing the contract, it was held: ‘“The terms of the 
collective agreement, as included in an individual labor 
contract, ought not to be construed narrowly and tech- 
nically, but broadly, so as to accomplish its evident aims 
and protect both the employer and the employee.” 
Plaintiff’s contention in this respect follows: That she 
was a party to and a member of the Clerical Employees’ 
Association at the time of the execution of the married 
women’s agreement on November 28, 1931; that in De- 
cember, 1933, a notice was published that the old agree- 
ments with the Clerical Employee’s Association were at 
an end and that new agreements would be negotiated; 
that the Clerical Employees’ Association would be served 
with a 30 days’ notice of the termination of the agree- 
ment with that association; that the brotherhood would 
be advised that the management would undertake the 
negotiation of an agreement with the association during 
the interim. Plaintiff’s contention is that the notice ab- 
rogated the former agreement and terminated all the side 
agreements, and it was then necessary to agree formally 
by the brotherhood and the railroad company that notice 
would be given to the employees who were affected there- 
by, the plaintiff not being a member of the brotherhood, 
and that such agreement, bringing back into force and 
effect the married women’s agreement of November 23, 
1931, was orally made between Fred Graham, general 
secretary and treasurer of the board of adjustment of the 
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brotherhood, and C. J. Connors, in charge of labor for the 
railroad company; that the side agreements would be in 
force and effect; that no notice of such rules was given 
to anybody, and, therefore, this contract was not carried 
over into the new brotherhood. In this connection plain- 
tiff cites Prercy v. Louisville & N. R. Co., 198 Ky. 477, 
248 S. W. 1042. This case involved the seniority rights of 
a railroad conductor, but the principle of law announced, 
and as contended for by plaintiff, follows: “A trade union 
is not the agent of a member for the purpose of waiving 
any personal right he may have, but only for the limited 
purpose of securing for him, together with all other mem- 
bers, fair and just wages and good working conditions.” 
It was also held: “The officers of trade unions are not to 
be deemed the agents of the members of the unions with 
respect to the individual rights of the members, since 
the purpose of the union is primarily to procure agree- 
ments with employers for the benefit of the members of 
the union, and not to affect the rights of the members 
secured by such agreements.” 

The transportation act of 1920 was superseded by the 
railway labor act of 1926 (44 U.S. St. at Large, p. 577). 
The labor board in its order No. 119, issued April 14, 
1921, promulgated rule 15, which in part follows: “The 
majority of any craft or class of employees shall have 
the right to determine what organization shall represent 
members of such craft or class. Such organization shall 
have the right to make an agreement which shall apply 
to all employees of such craft or class.” This rule was 
held valid in Fennsylvania R. Co. v. United States Rail- 
road Labor Board, 261 U.S. 72. The plaintiff and the de- 
fendants in the instant case agree on the foregoing. The 
plaintiff, however, contends that the use of the word 
“agreement” or “contract,” which is used to designate the 
agreement entered into by the union and the employer, is 
unfortunate terminology. The unions do not furnish’ the 
employer with employees. The agreement seeks to estab- 
lish working conditions, rates of pay, rules for the con- 
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duct of relationship between the employer and employee— 
citing Rentschler v. Missouri P. R. Co., supra. To like 
effect are West v. Baltimore & O. R. Co., 103 W. Va. 417, 
137 S. E. 654; Young v. Canadian Northern Ry. (1929) 
4D. L. R. 452. 

The testimony of defendant Graham was to the effect 
that the brotherhood was chosen by the clerical em- 
ployees as their representative and negotiated a seniority 
agreement with the railroad in 1921. Thereafter the 
Clerical Employees’ Association, of which the plaintiff 
was a voluntary member, acted until December, 1933, 
when a third election was held, by which the defendant 
brotherhood was again chosen as a representative of the 
clerical employees. 

Subdivision 3, sec. 152, ch. 8, of the railway labor act 
(45 U. 8. C. A. 1937 Pocket Supp. p. 152) in part reads: 
“Representatives, for the purposes of this chapter, shall 
be designated by the respective parties without interfer- 
ence, influence, or coercion by either party over the desig- 
nation of representatives by the other; and neither party 
shall in any way interfere with, influence, or coerce the 
other in its choice of representatives,” thus continuing 
the principle of collective bargaining through elective 
representatives of each class or craft of employees. 

In the cases that have been before the federal courts, 
including the supreme court of the United States, the 
policy of collective bargaining between the great railroad 
systems of this country and their employees has been 
recognized in justice and wisdom. It may be said that the 
basic principle of this legislation is that, while the ‘‘open 
shop” rule is maintained, there must be some agency 
vested with authority to represent and bind all of the 
employees cf each craft or class, whether members of a 
labor organization or not, for the preservation of the 
rights of the employees and for the protection of the 
public. 

In the case of Yazoo & M. V. R. Co. v. Webb, 64 Fed. 
(2d) 902, the defendant, a porter, sought to recover wages 
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for doing the work of a passenger brakeman. The wages, 
rules and working conditions applicable to brakemen were 
embodied in a schedule of wages and rules negotiated 
between the railroad company and the Brotherhood of 
Railway Trainmen. Defendant Webb was not a member 
of the organization. The railroad company contended 
that, because he was not a member of the brotherhood, 
he was no party to and not a beneficiary of the contract. 
The court rejected the contention, stating, in substance, 
that an agreement on wages and working conditions be- 
tween managers of an industry and its employees is an 
agreement as to the terms on which contracts of employ- 
ment may be satisfactorily made and carried out; that it 
is a mutual, general offer to be closed by specific ac- 
ceptance. It was said in the opinion (p. 903): “When 
negotiated by representatives of an organization it is 
called collective bargaining, but ordinarily the laws of 
the organization, which constitute the authority of the 
representatives to act, do not require the individual mem- 
bers to serve under it, but only that if they serve they 
will do so under its terms and will join in maintaining 
them as applied to others. When the agreement is pub- 
lished by the managers, it becomes until abrogated the 
rule of that industry and any individual who thereafter 
continues in its employment or takes new employment 
takes it on the terms thereby fixed. * * * But the employ- 
ment though indefinite as to time is a relationship while 
it lasts, and is subject to the conditions fixed in the work- 
ing agreement for the industry. * * * When it (referring 
to the agreement) is not by its terms confined to mem- 
bers but purports to cover all employees in the industry 
of the classes dealt with and is thus published by the 
employer, nonmembers who continue in the employment 
or who afterwards enter it accept and adopt the agree- 
ment, and are through the adoption as fully bound and 
protected by it as is any one else.” The above case was 
cited with approval and quoted from at length in Rent- 
schler v. Missouri P. R. Co., supra. There are other cases 
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cited by defendants holding to a like principle, but to 
quote them would unnecessarily extend this opinion. 

As indicated by the authorities, to hold for the plaintiff 
would require this court to hold invalid the labor pro- 
visions of the transportation act of 1920 and the railway 
act of 1926, in face of the decision of the United States 
supreme court in Pennsylvania R. Co. v. United States 
Ratlroad Labor Board, supra, and the principle announced 
in our own state in Rentschler v. Missouri P. R. Co., 
Supra. 

Did the election of the defendant brotherhood as rep- 
resentative of the clerical employees abrogate the mar- 
ried women’s contract of 1931? The record is bare of any 
evidence whatever of a cancelation of this agreement. 
There is an oral agreement by Mr. Graham and Mr. Con- 
nors in the latter’s office that the side agreements would 
still be in force and effect. Plaintiff complains that she 
received no notice of this fact. The evidence discloses 
that she was listed on the seniority roster of January 1, 
1935 (exhibit 5), as Agnes G. Engle after she was mar- 
ried. She testified as follows: “Q. Up to the time you 
had been notified that you would be discharged on ac- 
count of your marriage? A. Yes, sir. Q. You did not tell 
anybody that you had been married? You did not tell 
the Union Pacific and did not tell the brotherhood and 
did not tell anybody that you were married? A. Yes. 
Q. And you continued to work under your maiden name? 
A. Yes. Q. And you did that because you knew there was 
a rule in effect that prohibited married women from con- 
tinuing in the employment? A. Yes.” 

When the plaintiff entered the employment of the rail- 
road company, rule 15 of order 119 of the railway labor 
act was in force. The principle of collective bargaining 
embodied in the rule was continued in force in the law 
of 1926, 44 St. at Large, p. 577. This act remained in force 
until it was superseded by the 1934 amendment of the rail- 
way labor act (45 U.S.C. A. ch. 8, sec. 151 et seqg.). Subdi- 
vision 1, sec. 152, thereof reads: 
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“It shall be the duty of all carriers, * * * and em- 
ployees to exert every reasonable effort to make and 
maintain agreements concernihg rates of pay, rules, and 
working conditions, and to settle all disputes, whether 
arising out of the application of such agreements or other- 
wise, in order to avoid any interruption to commerce or 
to the operation of any carrier growing out of any dis- 
pute between the carrier and the employees thereof.” 
Subdivision 4, sec. 152, in part reads: “Employees shall 
have the right to organize and bargain collectively through 
representatives of their own choosing. The majority of 
any craft or class of employees shall have the right to 
determine who shall be the representative of the craft 
or class for the purpose of this chapter.” 

Therefore, when the plaintiff entered the employment 
of the railroad company, rule 15 of the railway labor act 
became a part of her contract, and when she continued 
in that employment from month to month the enactment 
of that rule in substance, in successive statutes, con- 
tinued it in her contract. The substitution, therefore, 
of the brotherhood for the association had no effect what- 
ever on the married women’s contract, and the brother- 
hood succeeded to all the rights of the association to in- 
voke the enforcement of the contract against the plain- 
tiff. The married women’s agreement was made by the 
Clerical Employees’ Association in a representative ca- 
pacity for the benefit of all the clerical employees, and 
when it was put in force the employees naturally ac- 
quiesced in such agreement, and it became a part of the 
contract of employment until the agreement itself, and 
not the agency from which the agreement was made, 
was changed. Unless this were true, there could be no 
such thing as collective bargaining in any industry. 

Therefore, we believe that the contentions of the plain- 
tiff, hereinbefore stated, are untenable when the facts 
in this case are analyzed with the authorities. 

The evidence affirmatively, and practically without dis- 
pute, discloses full and complete knowledge, on the part of 
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plaintiff, of the married women’s contract of 1931, she 
being a voluntary member of the organization which 
executed such contract. She recognized the binding force 
of this contract for a period of five years, enjoyed the 
benefits to her from its application to others similarly 
situated, and acquiesced in the enforcement of it by the 
union and the railroad against others for her benefit. 
She received the benefit of similar agreements negotiated 
for her, equally with others, for the same union. She 
deliberately concealed her marriage to escape the appli- 
cation of this contract to her and retained her position 
for a period of more than three years, and in the mean- 
time accepted advancement in seniority through the ap- 
plication of this contract to other women employees, 
while the union, of which she was a member, was still 
functioning. She concealed the fact of her marriage and 
took advantage of the contract after the defendant broth- 
erhood was, by a vote of the employees, substituted for 
the association of which she was a voluntary member. 
Upon discovery of her marriage and on her subsequent 
discharge, she then asked that an exception be made in 
her favor. 

We believe that this case, as presented by the facts, 
discloses one wherein the doctrine of estopped is ap- 
plicable. To state the principle of, law in this respect: 
“Estoppel means the preclusion of a person from assert- 
ing a fact, by previous conduct inconsistent therewith, 
on his own part or the part of those under whom he 
claims, or by an adjudication upon his rights which he 
cannot be allowed to call in question.” Graham Ice Cream 
Co. v. Petros, 127 Neb. 172, 254 N. W. 869. 

The principle of law is announced in City of Lincoln v. 
McLaughlin, 79 Neb. 74, 112 N. W. 363, as follows: “In 
order to constitute an equitable estoppel by silence or 
acquiescence, it must be made to appear that the facts 
upon which it is sought to make the estoppel operate were 
known to the parties against whom the estoppel is urged.” 

In Bichler v. Ternes, 63 N. Dak. 295, 248 N. W. 185, in 


¢ 
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the body of the opinion we find this language (p. 309): 
“An estoppel arises from the conduct of a party and may 
be predicated upon silence or omission as well as upon 
written words. 2 Pom. Eq. Jur. (4th ed.) sec. 802. ‘Its 
foundation is justice and good conscience. Its object is 
to prevent the unconscientious and inequitable assertion 
or enforcement of claims or rights which might have 
existed or been enforceable by other rules of the law, 
unless prevented by the estoppel; and its practical effect 
is, from motives of equity and fair dealing, to create and 
vest opposing rights in the party who obtains the benefit 
of the estoppel.’ 2 Pomeroy, supra.” 

In 10 R. C. L. 694, sec. 22, it is stated: ‘The doctrine 
of equitable estoppel is frequently applied to transac- 
tions in which it is found that it would be unconscionable 
to permit a person to maintain a position inconsistent 
with one in which he has acquiesced or of which he has 
accepted any benefit. * * * And so also the acceptance of 
any benefit from a transaction or contract, with knowl- 
edge or notice of the facts and rights, will create an 
estoppel.” 

For the reasons given in this opinion, the order of the 
trial court is 
AFFIRMED. 


FRANK B. KIMBALL ET AL., APPELLEES, V. J. H. COOPER ET 
AL., APPELLEES: LINCOLN THEATRE CORPORATION, APPEL- 
LANT. 

279 N. W. 194 


FILED APRIL 15, 1938. No. 29968. 


1. Contracts: CONSTRUCTION. When the provisions of a contract 
together with the facts and circumstances that aid in ascer- 
taining the intent of the parties thereto are not in dispute, 
the proper construction of such contract is a question of law. 

2. Sales. A lease of real estate for a term of years providing 
that chattels belonging to the landlord shall, if the lease be 
fully performed, become the property of the tenant for no 
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other consideration than the rentals, and further providing 
that upon default by the tenant the landlord could terminate 
the lease and recover the possession of both real estate and 
chattels, declared to be a conditional sales contract as to such 
chattels. 


Recovery of rent accruing before forfeiture and _ re- 
entry by the lessor on account of breach by the lessee under 
a lease to real estate for a term of years that also contains a 
conditional sale of chattels to the lessee by the lessor does 
not vest the title to the chattels in the lessee, when the rent 
and purchase price of the chattels are payable in instalments 
and so intermingled in one sum as to be incapable of separa- 
tion. 


As between a conditional seller and buyer of goods, 
a provision in the contract to the effect that the buyer may 
dispose of such goods and replace them with other goods may 
have the effect of causing the seller to occupy the same rela- 
tion to the after-acquired goods as he occupied to the original 
goods. 

5. Trover. An action in trover for the conversion of personal 
property cannot be maintained unless at least either title, 
absolute or special, or right to immediate possession at the 
time of the alleged conversion is in the plaintiff. 

6. Sales. The buyer of goods under a conditional sales contract 
held not liable to the seller in an action of trover for conver- 
sion of goods of which he has disposed, when such conditional 
sales contract authorized such disposition under the proviso 
that the goods disposed of be replaced by other goods, even 
though no such replacement was made. 


APPEAL from the district court for Lancaster county: 
ELLWOOD B. CHAPPELL, JUDGE. Affirmed. 


Beghtol, Foe & Rankin, for appellant. 
Chambers & Holland, contra. 


Heard before Goss, C. J., RosSE, DAY, PAINE, CARTER and 
MESSMORE, JJ., and TEWELL, District Judge. 


TEWELL, District Judge. 

This action was begun in the district court for Lancaster 
county by Frank B. Kimball and Jennie R. Kimball, plain- 
tiffs, against J. H. Cooper, Lincoln Theatre Corporation, 
a corporation, Paramount-Publix Corporation, a corpora- 
tion, and A. M. Avery, defendants, to recover damages al- 
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leged to have arisen on account of a conversion by the 
defendants of certain theater equipment and on account 
of injuries to a theater building. Damages in the amount 
of $20,000 are alleged by the plaintiff. The defendant 
Lincoln Theatre Corporation filed an answer and coun- 
terclaim. By this counterclaim recovery of damages from 
the plaintiffs in the sum of $16,835 is sought. These 
damages are alleged to have arisen on account of an al- 
leged conversion by the plaintiffs of certain theater equip- 
ment. All other defendants by their joint answer denied 
generally the allegations of the plaintiffs’ petition. At the 
close of the introduction of the plaintiffs’ affirmative evi- 
dence, the trial court dismissed the plaintiffs’ petition as 
against defendants J. H. Cooper, Paramount-Publix Cor- 
poration and A. M. Avery. The verdict of the jury was in 
favor of the plaintiffs upon their petition and fixed the 
amount of plaintiffs’ recovery at $2,050. The jury found 
against the Lincoln Theatre Corporation upon its counter- 
claim. From a judgment in accord with the verdict of the 
jury the defendant Lincoln Theatre Corporation appeals. 
The plaintiffs cross-appeal. 

The pleadings and evidence disclose that at all times 
material to this case plaintiffs owned the real estate in 
which a theater known as “The Rialto” was operated on O 
street in Lincoln, Nebraska. On January 31, 1920, the 
plaintiffs, who then were and prior thereto had been oper- 
ating said theater, leased the same to Princess Amusement 
Company for the period of time from February 1, 1920, to 
February 1, 1935. On June 27, 1921, a new lease for such 
premises was entered into. By this second lease the prior 
lease of January 31, 1920, was abrogated and the premises 
leased to Princess Amusement Company from July 1, 1921, 
to February 1, 1935. The Princess Amusement Company 
operated the theater under this second lease until January 
17, 1925, when such lease, with the written consent of 
the plaintiffs, was assigned to the defendant Lincoln 
Theatre Corporation. This last-named defendant operated 
the theater under this second lease until some time about 
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January, 1932, when it closed the theater and notified the 
plaintiffs that it would not pay rent due under the lease on 
March 1, 1932, or thereafter. On March 4, 1932, the plain- 
tiffs herein filed suit against the defendant Lincoln Theatre 
Corporation to recover the sum of $800 for rent due March 
1, 1932, and in such action by appropriate proceedings a 
portion of the equipment in said theater was attached. On 
March 6, 1932, the defendant Lincoln Theatre Corporation 
voluntarily delivered at least a portion of the keys to the 
theater to the officer who levied the attachment. About 
May 26, 1932, such action was tried and a judgment dis- 
missing the action and dissolving the attachment without 
prejudice was rendered on account of such action having 
been brought prematurely because a written demand for 
payment of rent provided for by the second lease had not 
been given. All keys were then redelivered to appellants. 
No appeal was taken from this judgment. On June 18, 
1932, plaintiffs made written demand upon defendants for 
- the rentals due March 1 to June 1, both inclusive, and on 
June 15, 1932, such rent not having been paid, served writ- 
ten notice upon defendants of the election of the plaintiffs 
to terminate the second lease. About June 23, 1932, the 
keys to the theater were voluntarily delivered by defend- 
ants to the plaintiffs. Plaintiffs took possession of the 
premises. Upon being asked as to what had become of cer- 
tain of the equipment, agents of the defendants said it had 
been loaned and distributed to various other theaters in 
Lincoln. The defendants thereupon sent a servant with the 
plaintiffs to obtain such equipment, and a few truck loads 
of the equipment were gathered from various theaters and 
delivered to the plaintiffs. No request to remove any equip- 
ment was made by defendants. On June 24, 1932, the plain- 
tiffs filed suit against the defendants herein to recover rent 
accruing prior to June 15, 1932. In this action the plain- 
tiffs alleged termination of the lease and that they were in 
possession of the theater. The action was based upon the 
second lease. The defendants by answer in that action then 
claimed to have been evicted from said theater wrongfully 
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by the attachment of March 4, 1932. The defendants’ claim 
in that action was upheld by the trial court, but upon 
appeal to this court the judgment of the trial court was re- 
versed and the cause remanded for a new trial. Kimball v. 
Lincoln Theatre Corporation, 125 Neb. 677, 251 N. W. 290. 
Upon a new trial plaintiffs recovered judgment for unpaid 
rent and upon a second appeal to this court such judgment 
was affirmed. Kimball v. Lincoln Theatre Corporation, 129 
Neb. 446, 261 N. W. 842. This judgment was paid to the 
clerk of the district court of Lancaster county on Septem- 
ber 26, 1935, by defendant Lincoln Theatre Corporation. 
On June 29, 1932, a few days after the commencement of 
the second of the above-mentioned actions to recover rent, 
the defendant Lincoln Theatre Corporation, as plaintiff, 
began an action against the plaintiffs in this action as 
defendants to enjoin the defendants therein, plaintiffs here- 
in, from using or disposing of any of said theater equip- 
ment until the second action for rent was determined. 
This action for an injunction was never tried and was dis- 
missed for want of prosecution on January 3, 1934. The 
first petition in this action was filed August 18, 1982. 
After payment on September 26, 1935, of the judgment for 
rent, the defendant Lincoln Theatre Corporation made oral 
demand upon the plaintiffs for possession of the theater 
equipment. The plaintiffs said they did not hold any equip- 
ment belonging to defendants. The counterclaim involved 
was thereupon filed in this action. 

To determine the issues presented it becomes necessary 
to construe the written contract under which the Lincoln 
Theatre Corporation, hereinafter called appellant, held the 
real estate and equipment involved herein. The circum- 
stances surrounding the plaintiffs and Princess Amusement 
Company at the time of the execution of this contract and 
the provisions of the written contract itself are not in 
dispute. None of the acts of the parties to the contract or 
of the appellant in connection therewith or with the sub- 
ject-matter thereof that aid in making an interpretation 
of such contract is in dispute. When the provisions of a 
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contract, together with the circumstances surrounding its 
execution, the acts of the parties thereto in connection 
therewith and facts and circumstances that aid in ascer- 
taining the intent of the parties, are not in dispute, the 
proper construction of the contract is a question of law. 35 
C. J. 1141. 

Omitting the parts thereof that either do not aid in a 
construction of the provisions that bear upon the issues 
involved or do not tend toward a different construction 
than that made by us, the contract is as follows: 

“By this indenture witnesseth: 

“Whereas, the lease heretofore existing between the 
parties hereto did not express the contract thereof and 
did not properly specify the property belonging to the 
Princess Amusement Company, and 

“Whereas, it is desired that the errors be corrected and 
the dispute as to the property rights and terms be settled 
and determined, 

“Now therefore, in consideration of their mutual prom- 
ises, of the settlement of such dispute, of the fully setting 
out of their contract, and of the payments as herein speci- 
fied, this indenture is made this 27th day of June, 1921, by 
and between F. B. Kimball and Jennie R. Kimball of Lin- 
coln, Nebraska, parties of the first part, and Princess 
Amusement Company, * * * party of the second part, and 
thereby be it 

‘Witnessed: That said parties of the first part, herein- 
after designated as the lessors, joint owners in fee of the 
property hereinafter described, in consideration of the 
covenants of the party of the second part, herein set forth, 
do by these presents lease and demise to said party of the 
second part, hereinafter designated as the lessee, the fol- 
lowing described property, situated in the city of Lincoln, 
Lancaster county, state of Nebraska, to wit: 

“Lot 14, Block 68, 8. W. Little’s Subdivision of Lot 30, 
of the original plat of Lincoln, Nebraska, otherwise known 
as 1500 O street, together with all and singular the ap- 
purtenances thereunto belonging. 
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“To have and to hold the same to said lessee, without 
any liability or obligation on the part of the lessors, of 
making any alterations or repairs of any kind on or about 
said premises, except as hereinafter specified, for the term 
of thirteen years and seven months from the 1st day of 
July, 1921, to the 1st day of February, 1935. Said lessee in 
consideration of the leasing of the premises as above set 
forth, covenants and agrees with the lessors to pay to them, 

* * as rent for said premises the sum of $130,400, payable 
as follows, to wit: $800 on the 1st day of July, 1921, and 
$800 on the 1st of each and every month thereafter, to and 
including the 1st day of January, 1935. 

“For the considerations as above set out, and the leasing 
and demise of said premises, it is further agreed by and 
between said parties as follows: * * * 

“2. That said lease heretofore existing and being under 
date of January 31st, 1920, shall, from the first day of 
July, 1921, be abrogated and this lease and agreement be 
substituted therefor. * * * 

“4. That all the equipment (except the fire curtain, to- 
gether with the heating, lighting, and ventilating systems, 
existing in said building upon the date thereof, with fans. 
and other equipment used in connection therewith which it 
is agreed belong to lessors) including, among other things, 
the seats, carpets, fans, furniture, lamps, signs, machinery, 
fixtures, pipe organ, musical instruments, pictures, deco- 
rations, fixtures and theater and stage equipment of every 
kind, used in the operation or use of the Rialto Theater is 
the property of party of the second part and the same, or 
that with which it is replaced, shall be, and the same is 
hereby given as security for the fully performing by party 
of the second part of the covenants by it hereby to be per- 
formed, but may be removed at any time, provided same is 
replaced by that which is as good, or better, and the build- 
ing restored, and upon the expiration of this lease, may, if 
the covenants thereof have been fully performed, be re- 
moved upon condition that the building be restored. 

“5. That party of the second part may install in said 
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building at its own expense a ventilating system and may, 
at the expiration of this lease, remove the same upon con- 
dition that the building be restored and that said system 
shall remain the property of party of the second part. * * * 

“8. That the lessee will carry insurance against loss by 
fire and tornado, covering all furnishing and equipment of 
every kind in said theater, in a sum sufficient to replace 
Said furnishings and equipment in as good condition as 
they existed prior to the fire or tornado, and in any event, 
no less than $20,000 fire insurance, and $20,000 tornado 
insurance. * * * 

“10. That the lessee will * * * be responsible for and at 
its own expense keep in repair all plumbing, water pipes, 
gas pipes, steam pipes, radiators, electric wiring, and sewer- 
age or other fixtures, including plate glass, and window 
glass, and that said lessee will not suffer or allow any dam- 
age to any of the equipment, building or other improve- 
ments belonging to said premises. * * * 

“12. That, subject to the provisions of paragraph num- 
bered 1 hereof, upon a failure to make payments of rent 
as herein agreed, or upon the violation or nonfulfilment of 
any of the covenants of this lease, said lessors may, at 
their election, either distrain for said rent due and dam- 
ages sustained, or declare this lease at an end, and recover 
possession, as if said property together with the furnish- 
ings and equipment were held by forcible detainer, the 
said lessee hereby waiving any notice of such election, or 
any demand for the possession of said equipment and 
premises. * * * 

“These presents are executed in duplicate as aforesaid.” 

The evidence shows without dispute that at the time of 
the execution of the second lease on June 27, 1921, the 
plaintiffs were the owners of all the equipment in the 
theater. The value of such equipment was upwards of 
fifteen to twenty thousand dollars. The theater business 
was of such a nature that it was necessary to constantly 
add new innovations and methods in such business, and in 
doing so to exchange old equipment for more modern equip- 
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ment. While the old lease was erroneously excluded from 
evidence, its exclusion was without prejudice as enough 
evidence exists to lead to the same interpretation of the 
second lease as would be made had the first lease been ad- 
mitted into evidence. It is important to note that no part 
of the purchase price of this equipment was ever agreed 
upon or ever paid to the plaintiffs except as it may have 
been included within the monthly rental payments. The 
total rental of $130,400 is so commingled with and so in- 
cludes the purchase price of the equipment as to cause 
the purchase price and rentals to become impossible of 
separation. Subdivision 6, omitted from the portions of 
the lease above set out, provided a complete restriction upon 
alienation of the title to said equipment by the lessee 
whether such alienation be of equipment received from 
plaintiffs or later placed in the theater by the lessee. Sub- 
divisions 4 and 12 provided that at the expiration of the 
lease the equipment may be removed by the lessee if the 
lessee has fully performed, and provides that if default 
be made by lessee the plaintiffs may recover the equipment. 
The contract is silent as to what the plaintiffs shall do with 
the equipment in case of such a recovery. The uniform 
conditional sales act is not in force in this state. Could the 
plaintiffs recover any more of the purchase price of the 
property than that included within rents that accrued prior 
to the breach? The law seems to say they could not. 36 
C. J. 335, and cases cited. Had the breach and forfeiture 
occurred one month after the commencement of the lease, 
and if the plaintiffs are prevented from recovery of rent 
accruing after the date of forfeiture, could the appellant 
successfully contend that it owned the equipment free of 
encumbrance after payment of rent accruing prior to for- 
feiture? After the forfeiture the parties treated the equip- 
ment as belonging to the plaintiffs, at least until the action 
for an injunction was begun. We construe the contract 
between the parties as a conditional sales contract so far 
as it relates to the equipment involved. See 8 C. J. S. 230, 
sec. 8 C; 24 R. C. L. 450, sec. 748. 
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It is a contention of the appellant that the plaintiffs had 
merely a lien on the equipment and that when action was 
brought and attachment made to collect rent such lien was 
lost. Potter v. Greenleaf, 21 R. I. 483, 44 Atl. 718; Shelton 
v. Jarrell, 548. W. (2d) (Tex. Civ. App.) 1082. This con- 
tention is predicated upon the supposition of title to the 
equipment being in the appellant during the term of the 
lease, and would render nugatory the provision in the con- 
tract allowing plaintiffs to recover the equipment upon for- 
feiture and reentry. It may be claimed by appellant that an 
election to sue for a recovery of a portion of the sale price 
by a conditional seller of personalty accompanied by at- 
tachment of the goods sold, in the absence of statutory 
regulation or provisions in the contract to the contrary, 
constitutes such an election of remedies as to vest absolute 
title in the vendee. See 55 C. J. 1221, 1223, and cases cited 
in footnotes; 24 R. C. L. 482, sec. 776; Mathews Piano Co. 
v. Markle, 86 Neb. 128, 124 N. W. 1129. The rule stated is 
subject to exceptions. Here a predominant part of the 
consideration was rent for the real estate. The purchase 
price of the equipment is inextricably woven into the 
amount of the rentals. Plaintiffs are prevented from re- 
covery of rentals accruing subsequent to forfeiture and re- 
entry and hence prevented from recovery of the unpaid 
balance of the purchase price of the equipment. What 
would be the effect of an action by plaintiffs for the unpaid 
part of the reasonable value of the equipment, or whether 
such an action could be maintained, we need not decide. 
Plaintiffs have not brought such an action. The rule to 
the effect that recovery of the purchase price by the seller 
under a conditional sales contract vests title to the goods 
in the buyer does not apply to recovery of rent accruing 
before forfeiture on breach by a tenant and reentry into 
possession by the landlord of both real estate and goods 
under a lease to real estate for a term of years that contains 
a conditional sales contract of goods, when the rent and 
purchase price are due and payable in instalments and are 
so mingled into one sum as to be incapable of separation. 
55 C. J. 1274. 
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The appellant attempts to distinguish between the rights 
of the plaintiffs in the equipment delivered to the original 
lessee by the plaintiffs and that subsequently placed in the 
theater by the original lessee or by the appellant. The 
provisions of the lease under which appellant held and the 
interpretations of those provisions by the parties as dis- 
closed by their acts made no such a distinction. As between 
a conditional seller and buyer of personal property a pro- 
vision in a contract to the effect that the buyer may dispose 
of such property and replace it with other property may 
have the effect of causing the parties to occupy the same 
relation to such after-acquired property as they occupied 
to the original goods. See 55 C. J. 1213, and cases cited. 
The evidence in this case when considered in connection 
with the contract involved is such as to show title to any 
equipment placed in the theater by appellant to have vested 
in plaintiffs subject to the right of appellant to become the 
owner thereof at the expiration of the term of the lease 
upon full compliance with the terms thereof. Otherwise, 
the provisions of the contract to the effect that plaintiffs 
may recover all equipment upon termination of the lease 
by forfeiture is rendered nugatory as to equipment placed 
in the theater by appellant or its assignee to replace that 
removed. 

We deem it unnecessary under the view herein taken of 
the issues involved to determine many assignments of 
error made by appellant. Questions of whether certain 
parts of the equipment involved were fixtures and certain 
parts not fixtures become immaterial. We deem it un- 
necessary to make any application of the rule relating to 
the right of a tenant after forfeiture and reentry by the 
landlord to remove fixtures. See Stevens v. Burnham, 62 
Neb. 672, 87 N. W. 546. The trial court submitted the 
counterclaim of the appellant upon the issue of whether or 
not the appellant had abandoned the equipment involved, 
and in doing so gave instruction No. 12. The appellant as- 
signs the giving of this instruction as error. It has been 
held by this court that error in the giving of an instruction 
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is not prejudicial when the verdict rendered is the only 
verdict that the pleadings and evidence would support. 
Leichner v. First Trust Co., 1838 Neb. 170, 274 N. W. 475. 
An action in trover for the conversion of personal property 
cannot be maintained unless at least either title or right to 
possession of such property at the time of the alleged con- 
version is in the plaintiff. 26 R. C. L. 1131, sec. 41. 

We have examined all assignments of error made by 
appellant and find no error prejudicial to its rights. 

The plaintiffs have perfected a cross-appeal. By their 
cross-appeal plaintiffs complain of the action of the trial 
court in refusing to submit to the jury the question of 
whether or not appellant had converted a pipe organ, 
various sets of furniture and scenery which had been de- 
livered to the original lessee and never returned to the 
plaintiffs. By instructions Nos. 7 and 8 the trial court 
limited the plaintiffs to recovery for damages to the real 
estate caused by destruction of brick and plaster in remov- 
ing the pipe organ, and damages to the heating plant, 
radiators and electric wiring. Such damages the jury fixed 
at $2,050. True the plaintiff’s petition sets forth a copy of 
the second lease and a copy of the assignment to appellant. 
Nowhere does such petition mention any damages arising 
from an inability to rent the premises for the unexpired 
term of the lease for as large a rental as appellant had paid 
prior to a breach of the lease. Had appellant complied with 
the terms of the lease, it would have been the owner and 
entitled to remove from the theater at the expiration of the 
lease all items of property that plaintiffs now allege it 
converted. Furthermore, plaintiffs’ petition pleads and the 
lease provides that appellant could rightfully dispose of 
and remove from the theater during the term of the lease 
all articles that plaintiffs now allege it converted. The 
lease bound the appellant to replace any equipment re- 
moved. Is not a failure to do so a breach of covenant and 
not a conversion? A study of the plaintiffs’ amended peti- 
tion will disclose that it pleads a cause of action only for 
waste upon the real estate, as it pleads the appellant’s 
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right of removal and disposition of equipment during the 
term, and does not contain sufficient allegations to plead 
a cause of action for breach of covenant. If the plaintiffs 
were yet to bring action for breach of covenant, would not 
the measure of damages be the decrease in rental caused 
by the breach minus rental received during the unexpired 
term and the value of equipment that plaintiffs received? 
We do not decide. It is difficult to see how the judgment in 
this action as against either the plaintiffs or the appellant 
could be a bar to such an action. Would the denial to ap- 
pellant of the right to recover in trover in this action be in- 
consistent with allowing it credit for equipment received 
by plaintiffs in an action for breach of covenant? We do 
not decide. We do hold that a seller in a conditional sales 
contract that reserves title in the seller until the purchase 
price is paid and that expressly authorizes a disposition of 
the property by the buyer, provided it is replaced by prop- 
erty that is as good or better, cannot recover against the 
buyer in an action of trover for the conversion of property 
of which the buyer has disposed, even though no replace- 
ment is made. 55 C. J. 1230. 

The plaintiffs do not seriously contend and could not 
successfully maintain a contention to the effect that any 
judgment should be rendered against defendants other than 
the Lincoln Theatre Corporation. Aside from a determi- 
nation of the amount of damages for waste, the verdict 
rendered by the jury is the only verdict that could be sup- 
ported under the pleadings and the evidence. The evidence 
would support other amounts than $2,050 for waste, but of 
this amount no complaint is made. 

For reasons above stated, the judgment of the trial 
court is 

AFFIRMED. 
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GUSTAVE SCHULZ ET AL., APPELLEES AND CROSS-APPELLEES, 
v. DIXON COUNTY, APPELLANT AND CROSS-APPELLEE : SCHOOL 
DiIstrRicT No. 60, INTERVENER, APPELLEE AND CROSS-APPEL- 
LANT. 
279 N. W. 179 


FILED APRIL 16, 1988. No. 30290. 


1. Taxation. “Farm lands,” for the purpose of taxation, shall be 
valued and assessed at their actual cash value—their value in 
the market in the ordinary course of trade. 

2. Municipal Corporations. Local self-government, having always 
been a part of the American system, finds recognition in the 
provisions of our state Constitution; and even if not expressly 
recognized, it is still to be understood that these instruments 
are framed with its present existence and anticipated con- 
tinuance in view. 

3. Schools and School Districts: TAXATION. The school district in 
Nebraska is a unit of local self-government, democratic in 
form, possessing no rights or powers whatever beyond those 
conferred upon it by the terms of the statutes of its creation. 
It possesses no power, actual or potential, express or implied, 
to adversely affect or interfere with the state’s constitutional 
and statutory right to tax and assess lands situated within 
its boundaries for public purposes, including the support and 
maintenance of state government, .at actual value as deter- 
mined in the market in the ordinary course of trade. 

4. Taxation. A general tax cannot be dissected to show that as to 
certain constituent parts the taxpayer receives no benefit and 
therefore is entitled to relief because of such fact. Property 
within the limits of a municipality is subject to local taxation 
although it derives little or no benefit from the municipal 
government. . 

5. Schmidt v. Saline County, 122 Neb. 56, 239 N. W. 203, ex- 
pressly overruled and doctrines announced therein rescinded. 


APPEAL from the district court for Dixon county: MARK 
J. RYAN, JUDGE. Reversed and dismissed. 


John E. Newton, for Dixon County, appellant. 


' McCarthy & McCarthy, for Gustave Schulz et al., a 
pellees. 


’ Harry N. Larson, for School District. . 


Ray E. Sabata, amicus curiz. 
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Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


EBERLY, J. 

This appeal involves the assessed valuation for taxation 
of fifteen parcels of land in school district No. 60 (Wake- 
field) in Dixon county, Nebraska. Wakefield is a city of 
the second class. District No. 60 embraces the city of Wake- 
field and sections 28, 29, 31, 32 and 33, township 27, range 
5, adjacent thereto. The lands situated within school dis- 
trict No. 60, and without the corporate limits of Wakefield, 
are farm lands, and were so used at the time of the assess- 
ment complained of. The owners of these farm lands allege 
in their petition that the school district levy in school dis- 
trict No. 60 is 18.3 mills; that the school district levy in 
other and adjoining districts does not exceed 6 mills; and 
that by reason of the higher levies in school district No. 60 
plaintiffs’ lands are not worth as much as similar farm 
lands in adjoining school districts, and that they should 
therefore be reduced in valuation for tax purposes. This 
petition was given due consideration by the county board 
of equalization and denied. Plaintiffs thereupon prosecuted 
an appeal to the district court, where, after a trial de novo 
on the merits, the district court found for plaintiffs and 
ordered the assessment of the lands of plaintiffs reduced 
to the extent of 25 per cent. In the last paragraph of a 
memorandum opinion the trial judge sums up the situation 
presented by the record, as follows: 

“Tt is true that the farm lands involved in this case are 
perhaps as valuable for farming purposes as any land in 
northeastern Nebraska, and the present rate of assessment 
does not exceed their actual value. Still the fact remains 
that the taxes on these lands are double that of lands of 
like character in the adjoining school districts; and if the 
case of Schmidt v. Saline County, supra (122 Neb. 56, 239 
N. W. 203), is to remain the law of this state, the court can 
do but one thing, and that is to order a reduction of the 
valuation.” 
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The defendants Dixon County and Schoo! District No. 
60, as intervener, prosecute appeals from the judgment so 
entered to this court. 

The principal point presented for decision in Schmidt v. 
Saline County, 122 Neb. 56, 239 N. W. 203 (hereinafter re- 
ferred to as the Schmidt case), and the actual determina- 
tion made by this court therein appear in the following 
paragraph of the opinion, viz.: 

“The principal controversy here is with reference to the 
cause which affects the value of plaintiffs’ lands. It appears 
that for many years school district No. 68, in Saline county, 
has levied a tax, for school purposes, running from 14 to 
17 mills annually on the dollar of assessed valuation, and 
that a like levy will be necessary and will continue in said 
district for years to come. It also appears that the tax levy 
for school purposes on lands of the same character and 
quality, situate outside of and adjacent to the district, is 
from 4 to 5 mills on the dollar of assessed valuation. This 
has resulted in imposing a tax on an average quarter- 
section of land within district No. 68, for several years last 
past, of about $350 per annum, while in a quarter-section 
of land of the same quality and character, lying adjacent 
to but outside the district, the tax is about $175 per an- 
num. This situation has caused a decrease in the actual 
value of the lands within the district, for sale and loan 
purposes, of 20 to 25 per cent.” 

The correctness of the conclusion stated must be de- 
termined by the proper application of the constitutional 
and statutory provisions directing and regulating the valu- 
ation of lands for assessment purposes. Reduced to its 
elements, the sole question presented is the simple one of | 
valuation in conformity with law. 

The only authorities cited to sustain the conclusion thus 
stated in the Schmidt case are: “The better rule and the one 
generally recognized is: ‘If the property is devoted to the 
use for which it was designed, and is in a condition to 
produce its maximum income, one very important element 
for ascertaining its present value is the net profits derived 
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therefrom.’ 26 R. C. L. 367, sec. 324. See, also, note to 
Wells Fargo & Co. v. Johnson, L. R. A. 1916C, 529, 532; 3 
Cooley, Taxation (4th ed.) 2808, sec. 1146.” 

So far as farm lands are concerned, the constitutional 
provision pertinent is: “The necessary revenue of the state 
and its governmental subdivisions shall be raised by tax- 
ation in such manner as the legislature may direct; but 
taxes shall be levied by valuation uniformly and propor- 
tionately upon all tangible property and franchises, and 
taxes uniform as to class may be levied by valuation upon 
all other property. Taxes other than property taxes, may 
be authorized by law. Existing revenue laws shall continue 
in effect until changed by the legislature.” Const. art. 
VIII, sec. 1. 

Pursuant thereto the legislature duly enacted section 
77-201, Comp. St. 1929 which provides: ‘‘All property in 
this state, not expressly exempt therefrom, shall be subject 
to taxation, and shall be valued and assessed at its actual 
value. ‘Actual value,’ as used in this act, shall mean its 
value in the market in the ordinary course of trade.” 

Examining the authorities cited by the majority opinion 
in the Schmidt case to sustain the conclusion there an- 
nounced: In 26 R. C. L. 367, sec. 324, set forth more at 
length with the portion quoted in the opinion in the Schmidt 
case underlined, we find the following: 

“When property has a known and determinate value 
ascertained by commerce in it, as in many kinds of personal 
property and in certain classes of real estate, there can be 
no difficulty in ascertaining its value for purposes of tax- 
ation. In many cases, however, the assessor has no such 
satisfactory guide, and must value the property by other 
means. In such cases, if the property is devoted to the use 
for which tt was designed, and is in a condition to produce 
its maximum income, one very important element for ascer- 
taining its present value is the net profits derived therefrom. 
In such a case the tax is not levied upon the earnings as 
such, but the earnings are treated as a guide to the capital 
value. The value of the property is arrived at by capitaliz- 
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ing the net income therefrom at the rate of return pre- 
vailing in the same section of the country upon investment 
of a similar character. In determining the net income of 
any item of property as a basis for valuation for the pur- 
pose of taxation, the average net income for a number of 
years should be considered, rather than the earnings of a 
single year standing alone.” 

It is obvious that the first sentence of the paragraph 
just above quoted is in strict harmony with the Nebraska 
statute, and is the controlling rule to be followed in the 
valuation of the farm lands here in suit. The words ‘“‘in 
such cases,” which in the original preceded the words 
quoted in the opinion in the Schmidt case, constitute an 
obvious limitation thereof, and the text following these 
words is applicable only “in such cases” wherein ‘“‘the 
assessor has no such satisfactory guide,” etc. 

Accepting the conception that a law text is authoritative 
only so far as supported by adjudicated cases, we find this 
conclusion is sustained by the cases cited in notes 9 and 10 
in support of the quoted part carried in our opinion in the 
Schmidt case. In these notes we find fifteen cases cited, 
fourteen of which were occupied with questions arising out 
of the assessment of railways, and one of which related 
to the assessment of an express company. It may be noted 
that our present revenue act recognizes the peculiar nature 
of these businesses and properties, and provides special 
methods of assessing the same. In like manner, the note to 
Wells Fargo & Co. v. Johnson, L. R. A. 1916C, 529, 532, 
does not pertain to the assessment of farm lands. So, like- 
wise, 3 Cooley, Taxation (4th ed.) 2308, sec. 1146, so far 
as in point here, is limited in its application by its sup- 
porting cases to special classes of property, such as rail- 
ways, toll bridges, express companies, and special construc- 
tions, all in strict harmony with the principles announced 
in 26 R. C. L. 367, sec. 324, and is therefore inapplicable 
to, and in no manner controlling in, the question of the 
proper assessment of “farm lands.” It cannot be said that 
either the nature of the property or the circumstances sur- 
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rounding it in the Schmidt case were effective to withdraw 
it from the scope of the plain mandate of section 77-201, 
Comp. St. 1929. 

By section 77-1801, Comp. St. Supp. 1937, the county 
board on the last day of sitting as a board of equalization, or 
the county clerk after its adjournment, is authorized and di- 
rected to levy the amount of taxes which were adopted by 
the several school districts of the county. Now, in the in- 
stant case, there is no complaint as to the valuation of real 
estate for assessment, save as such complaint is based upon 
the levy of school taxes and the results thereof. Eliminat- 
ing all question of school taxes and the effect thereof, the 
valuation of plaintiffs’ farm lands is unchallenged. ‘The re- 
sult of the application of the state and county levies thereto 
would not result in plaintiffs paying an excessive state or 
county tax. It must be conceded that their state and county 
taxes thus assessed would be but proportionate to the exac- 
tions by the state and county from other owners of real 
estate of equivalent actual value. Their claim for relief is 
bottomed solely on the fact that their school taxes amount 
to 18.3 mills while the levy of surrounding districts for 
that purpose is not to exceed 6 mills. The relief granted, 
viz., lowering their valuation 25 per cent., reduced the same 
not only for the purpose of determining their school taxes, 
but also unjustly decreased the amount of their county and 
state taxes in that proportion. 

Our statute provides that all real property in this state 
shall be assessed on the first day of April of every even- 
numbered year (Comp. St. Supp. 1937, sec. 77-1601) at its 
“actual value,” meaning “its value in the market in the 
ordinary course of trade.” Comp. St. 1929, sec. 77-201. 
This valuation of lands is made and returned by the officers 
as provided by law. The combined assessment and valua- 
tion of lands for the county is equalized by the county board 
sitting as a board of equalization, which, for that purpose, 
is required to hold a session of not less than three nor 
more than twenty days after the second Monday in June 
each year. Thereafter, abstracts covering all assessments 
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in the several counties of the state are submitted to the 
state board of equalization on the first Monday of July of 
the year of assessment, which board likewise equalizes the 
same, and on the basis of the valuations thus approved by 
it determine and assess state taxes as required. The object 
and purpose of the procedure is to secure for each real 
estate owner a fair assessment of state and county taxes 
on the basis of actual valuation of his property, determined 
by “its value in the market in the ordinary course of trade.” 
Comp. St. 1929, sec. 77-201. The amount of the school taxes 
was a matter which neither county nor state was in any 
manner responsible for. It was the inevitable result of the 
exercise of the powers of local self-government by the school 
district alone. 

“Local self-government having always been a part of the 
English and American systems, we shall look for its recog- 
nition in any such instrument (state Constitution). And 
even if not expressly recognized, it is still to be understood 
that all these instruments are framed with its present ex- 
istence and anticipated continuance in view.” 1 Cooley, 
Constitutional Limitations (8th ed.) 92. 

One of the units of local self-government is the school 
district. “Originally in New England, * * * the township 
and the school district were identical. * * * And the char- 
acter of the school district as essentially a township has 
never been lost.” In the transactions relating to the sup- 
port and maintenance of the public schools in this state, “‘a 
spirit of vigorous self-government” is fostered. ‘Every 
school district is a miniature democracy where the people, 
within certain limits, enact their own laws, levy their own 
taxes, and choose their own officers.” 1 Howard, Local 
Constitutional History of United States, 234-236. 

True, in Nebraska, a school district is a creature of 
statute, possessing no power whatever beyond those given 
by the legislature. American Surety Co. v. School District, 
117 Neb. 6, 219 N. W. 583. As an instrumentality of local 
self-government, in the discharge of its functions under 
all the statutes of its creation, the school district possesses 
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no power, actual or potential, express or implied, to adverse- 
ly affect directly or indirectly the state’s right and power, 
constitutionally vested, to assess the lands within its borders 
for the public benefit, at their value “in the market in the 
ordinary course of trade.’”’ Comp. St. 1929, sec. 77-201. 

It would follow that if a relievable wrong exists in the 
present case, the remedy may not extend to the impairment 
of the taxing power of the state and county. But the very 
inherent nature of the basis of the claims of plaintiffs 
precludes the idea of a “legal wrong.”’ We are here dealing 
with ‘“‘public taxes,’ which we find defined as “those which 
are levied and taken out of the property of the person 
assessed, for some public or general use or purpose, in 
which he has no direct, immediate or pecuniary interest.” 
61 C. J. 75. 

The following may be regarded as a summary of prin- 
ciples applicable in the instant case, viz.: 

“Taxes proper, or general taxes, it has been said, ‘pro- 
ceed upon the theory that the existence of government is 
a necessity; that it cannot continue without means to pay 
its expenses; that for those means it has the right to com- 
pel all citizens and property within its limits to contribute; 
and that for such contribution it renders no return of 
special benefit to any property, but only secures to the 
citizen that general benefit which results from protection 
to his person and property, and the promotion of those 
various schemes which have for their object the welfare 
of all.’ That this is the correct theory is beyond doubt, but 
nevertheless the contention has often been presented that 
property receiving no direct benefit from a tax for a par- 
ticular purpose should not be taxed for such purpose. How- 
ever, it is almost unanimously held that it is no defense to 
the collection of a tax for a special purpose that a person 
liable for the tax is not benefited by the expenditure of the 
proceeds of the tax or not as much benefited as others. 
For instance, every citizen is bound to pay his proportion 
of a school tax although he has no children, or is not a 
resident, and this also applies to corporations ; of a police or 
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fire tax, although he has no buildings or personal property ; 
or of a road tax although he never used the road. In other 
words,:a general tax cannot be dissected to show that, as 
to certain constituent parts, the taxpayer receives no bene- 
fits. So property within the limits of a municipality is 
subject to local taxation although it derives little or no 
benefit from the municipal government. This rule is often 
applied to the taxation for special purposes of agricultural 
lands situated within the corporate limits of cities. If such 
property was exempted, the provision of the Constitution 
requiring taxes to be equal and uniform would be violated.” 
1 Cooley, Taxation (4th ed.) 2138-215. 

In the instant case obviously if these petitioners were to 
admit that they had each received full pecuniary compen- 
sation to the extent of the school tax paid, they would be 
entitled to no relief. Their real contention is made on the 
basis that, no such compensation being shown, they have 
sustained an injury because of not receiving any direct 
benefit of the school tax paid. This, in effect, is a dissection 
of the school tax to show that as to the tax in excess of 6. 
mills they have received little or no benefits. But this vio- 
lates the basis of general taxation and the contention can- 
not be sustained. The payment of general taxes for school 
purposes may not operate, directly or indirectly, to secure. 
immunity from the payment of state or county taxes, in 
whole or in part. To do so would be to violate the constitu- 
tional provision requiring state and county taxes to be 
equal and uniform throughout the state and throughout the. 
county. Such is the inescapable effect of the decision before 
us. 

It is obvious that the doctrines announced in the Schmidt 
case, as set forth in the majority opinion thereof, are not 
in harmony with the views herein expressed, and, upon 
due consideration, that case is expressly overruled and the 
doctrines announced therein rescinded. It also follows that, 
notwithstanding in the instant case the trial court has fol- 
lowed the case of Schmidt v. Saline County, supra, its judg- 
ment, for the reasons stated herein, is erroneous. There- 


558 NEBRASKA REPORTS [VoL. 134 


Greenamyre v. Thurston County 


fore, the judgment of the district court is reversed and the 
cause dismissed. 
REVERSED AND DISMISSED. 


RUTH GREENAMYRE ET AL., APPELLEES, V. THURSTON COUN- 
TY, APPELLANT. 
279 N. W. 184 


FILtep AprRIL 16, 1938. No. 30319. 


Case Followed. This case is ruled by Schulz v. Dixon County, ante, 
p. 549, 279 N. W. 179. 


APPEAL from the district court for Thurston county: 
MaRK J. RYAN, JUDGE. Reversed and dismissed. 


Robert G. Fuhrman, for appellant. 
Cecil R. Boughn, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE 
CARTER and MESSMORE, JJ. 


EBERLY, J. 

This is a companion case to Schulz v. Dixon County, ante, 
p. 549, 279 N. W. 179. It was submitted at the same time 
the Dixon county case was heard by this court, without 
argument. It is a taxpayers’ proceeding wherein the relief 
claimed was similar in all respects to that applied for in 
the Dixon county case. The county board of equalization 
of Thurston county denied the claims presented. The tax- 
payers thereupon appealed to the district court for Thurston 
county. The defendant county demurred generally to the 
petition, which was overruled. Defendant thereupon re- 
fused to plead further, and the trial court entered findings 
and judgment sustaining the claims of the taxpayers. The 
bill of exceptions, duly settled and allowed, discloses that 
“there was no evidence offered on behalf of the plaintiffs, 
either oral or documentary.” A discussion of the matters 
of practice presented by the able briefs filed by the parties 
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would serve no good purpose at the present time. The 
claims of the taxpayers in this case are foreclosed and de- 
termined adversely to them by Schulz v. Dixon County, 
ante, p. 549, 279 N. W. 179, and this case is ruled by that 
opinion. The action taken by the district court for Thurston 
county was therefore erroneous. 

The judgment of the district court is reversed and the 
cause and proceedings dismissed. 

REVERSED AND DISMISSED. 


JOHN B, GILMORE, APPELLEE, V. JAMES H. COVER, JR., AP- 
PELLANT. 
279 N. W. 177 


FILED APRIL 21, 1938. No. 30253. 


1. Pleading. A pleader al'eging a fact against his interests on a 
controverted issue is bound by it for all purposes of the trial, 
though the allegation is not introduced in evidence in the 
ordinary manner. 

2. Vendor and Purchaser. A vendee who purchases land and, in- 
stead of canceling the contract for defects in the title, mak-s 
a demand on vendor to quiet his title in a suit in equity, 
waives performance on vendor’s part for a reasonable time in 
which to comply with the demand. 

Vendor in a contract to sell land, if not in default, 

may cancel the contract for failure of vendee to pay a balance 

of the purchase price and retain an initial payment pursuant 
to agreement, when to do so would not be inequitable. 


APPEAL 'from the district court for Dawson county: 
Isaac J. NISLEY, JUDGE. Affirmed. 


Cook & Cook, for appellant. 
R. E. Bannister and D. E. Harper, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ. 


ROSE, J. 
_This is a suit in equity by vendor to cancel a contract 
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for the sale of land and to forfeit a payment by vendee on 
the purchase price. 

John B. Gilmore, plaintiff, entered into a contract May 
21, 1935, to sell and convey to James H. Cover, Jr., defend- 
ant, the northwest quarter of section 12, township 10 
north, range 23 west, in Dawson county, for $12,000. The 
contract was reduced to writing and signed by both parties 
and by Catherine Gilmore, wife of plaintiff. Defendant 
paid $1,000 and agreed to assume a mortgage of $4,200 in 
favor of the Federal Land Bank of Omaha, subject to a 
second mortgage of $2,600, in favor of the Federal Land 
Bank Commissioner and to pay the remainder of the pur- 
chase price of $4,200 March 1, 1936. 

Failure of defendant to make the stipulated payment of 
$4,200, his abandonment of the purchase, election by plain- 
tiff to cancel the contract and to forfeit the 1,000-dollar 
payment were pleaded in the petition. 

Defendant answered that failure of plaintiff to furnish 
an abstract showing a good merchantable title and to tender 
a warranty deed at the time appointed by the contract 
justified nonpayment of the remainder of the purchase 
price March 1, 19386. There was a prayer by defendant for 
either permission to perform the contract on his part or to 
recover back his payment of $1,000. The reply put in issue 
the facts interposed as defenses. Upon a trial of the cause 
the district court granted plaintiff the relief sought by him. 
Defendant appealed. 

On appeal defendant contends that plaintiff did not make 
a case for the reasons he failed to prove that, pursuant to 
contract, he delivered or tendered a warranty deed, fur- 
nished an abstract showing a good merchantable title, sur- 
rendered or tendered possession to defendant, all on March 
1, 1986, when the latter was able and willing to pay the 
balance of the purchase price. 

This position of defendant is untenable, when his answer 
and a preponderance of the evidence are considered in 
connection with the law applicable to the controversy. De- 
fendant pleaded in substance in his answer that, as pro- 
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vided in the contract, plaintiff submitted for examination 
an abstract, which, upon examination by counsel, disclosed 
defects; that defendant made a demand on plaintiff to 
proceed to quiet his title, a proceeding delayed until March 
23, 1936; that the title was not quieted in plaintiff until 
May 5, 1986, a time when defendant was unable to procure 
funds for payment of the remainder of the purchase price. 
The allegation that defendant demanded a proceeding to 
quiet title determined that fact against him for all purposes 
of the trial. Bonacci v. Cerra, ante, p. 476, 279 N. W. 173. 
(No. 30168, April 15, 1938.) By demanding the quieting 
of the title in plaintiff, defendant waived the furnishing 
of an abstract showing a good merchantable title March 1, 
1936. Shonsey v. Clayton, 107 Neb. 695, 187 N. W. 113. 
Plaintiff had in fact a good title on that date as shown by 
the decree of the district court in the subsequent suit to 
quiet title. Having demanded the litigation for that pur- 
pose, a reasonable time for a decision was necessary. The 
evidence does not show any unreasonable delay on the part 
of plaintiff in obtaining such relief. On the very day the 
title was quieted in plaintiff, defendant notified the former’s 
agent that the contract of purchase had been assigned to 
George E. Kerry who agreed to comply with its terms. The 
truth of the record is that defendant abandoned the con- 
tract when it was in full force and neither he nor his as- 
signee performed the obligation to tender or pay the balance 
of the purchase price before or after the quieting of the 
title. 

Defendant attempts to justify nonperformance on his 
part March 1, 1936, and afterward, by failure of plaintiff 
to deliver or tender the warranty deed required by the 
contract. The right to the deed depended on payment of 
$4,200, an unperformed obligation. A preponderance of the 
evidence requires findings that plaintiff and his wife, at the 
time of signing the contract of sale, executed the necessary 
deed and placed it in the hands of plaintiff’s agent for de- 
livery upon payment of the remainder of the purchase price. 
It follows that curable defects in the record title and as- 
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serted failure to deliver or tender a proper deed do not 
constitute a defense. 

Failure to deliver possession March 1, 19386, is also urged 
as a defense. There is some conflict in the evidence on this 
issue, but the clear preponderance is in favor of plaintiff. 
He had good title by adverse possession as subsequently 
decreed and he was in possession with nothing to prevent 
him from surrendering it to defendant. The defects in the 
record title did not interfere with change of possession. 
There was some discussion by the parties about permission. 
of plaintiff to remain temporarily in possession of the 
house and a pasture for reasons well understood by both, 
such as the hardship of moving when roads weve bad and 
when there was snow on the ground. The true import of 
the testimony on this feature of the defense is that plaintiff 
recognized defendant’s right to possession, and tendered it 
to him in the event of his performance of the contract, 
and that remaining on the premises depended on a lease 
from defendant for that purpose. This defense also fails. 

The homestead character of the property did not excuse 
nonpayment of the purchase price for the reason that both 
plaintiff and his wife executed a warranty deed which was 
ready for delivery. 

The plea of defendant for a return of the initial payment 
of $1,000 is unavailing for the following reasons: The 
contract provided in definite terms for the forfeiture of 
this payment in the hands of plaintiff for the default of 
defendant. There was no default or other wrongful con- 
duct by plaintiff to require the refunding of this money. 
In view of all the circumstances shown by the entire rec- 
ord, it would be inequitable to compel plaintiff to return 
to defendant the payment in controversy. 

AFFIRMED. 


VoL. 134] JANUARY TERM, 1938 563 


Parish v. County Fire Ins. Co. 


GEORGE E. PARISH, APPELLEE, V. COUNTY FIRE INSURANCE 
COMPANY OF PHILADELPHIA, APPELLANT. 
279 N. W. 170 


FILED APRIL 21, 1938. -No. 30310. 


1, Appeal. A verdict will not be disturbed where there is some 
evidence tending to support it, but this does not apply where 
the verdict is opposed to the undisputed physical facts of the 
case. . 

Insurance. An insurance policy is a contract, and, if couched in 
unambiguous and clear language should be construed as other 
contracts. 

Where a wind, which caused only slight damage, 
preceded a severe rainstorm, which of itself caused great dam- 
age to a dwelling, recovery cannot be had upon a policy of 
insurance covering damage from windstorm and hail, except 
for the very slight damage caused directly thereby. 


i 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed. 


Ramsey & Welpton, for appellant. 


George Evens, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


PAINE, J. 

This is an action upon an insurance policy to recover 
damages to a house, alleged to have been caused by hail 
and windstorm. The jury, by a vote of 10 to 2, returned a 
verdict for $2,000, being the amount of the policy. The in- 
surance company appealed. The only errors relied upon 
for reversal are that the verdict and judgment are con- 
trary to law and not sustained by the evidence. 

The action arose out of a storm that occurred in Omaha 
on the afternoon of May 17, 1936. The house was a two- 
story cement block house, located at 3465 Ames avenue. 
The house was rented to two families, one residing on the 
upper floor, which was at the street level, and the other 
apartment on the lower floor, which was entered from a 
door at the rear, for the ground sloped very abruptly down 
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from the paved street level. The house was located at the 
low point of the area to the west and north. This square 
house had a four-sided roof going up to the chimney in the 
middle, the chimney being four or five cement blocks high. 
The north part of the roof extended out as a porch in front 
of the house, and rested on several posts. 

The evidence offered on behalf of the plaintiff disclosed 
that a terrific wind preceded a violent rainstorm and hail, 
and that there was a lull between the wind and the rain. 
The tenant testified that the house shook and quivered, and 
that the porch posts were broken loose at the bottom, and 
that the house was cracked and weakened by the wind. 
One witness testified that the roof was raised by the wind 
and dropped back on the house. 

The defense charges that the loss and damage were 
caused by the high water, the rain being of cloudburst 
proportions, and that, while the water ran through the 
house, it did not enter the building through any openings 
in the roof or walls made by the direct action of the wind, 
and that the loss and damage were not covered .by the 
windstorm insurance. The defendant produced evidence 
showing that the water rushed down Ames avenue to the 
low place where this house was erected; that it carried 
eans, débris, and everything with it; that the water ran 
into the house and ran through it; that it came across the 
paved street as a column of water the width of the street, 
and eight or ten inches deep, rushed over the curb and side- 
walk and into this house. It is claimed that, while the porch 
columns were broken loose at the bottom and left suspended, 
this was entirely the effect of the water. Defendant’s evi- 
dence is that the roof could not have been raised up by the 
wind and settled back, for there is no sign of any cracking 
of the paint anywhere around the base of the roof, and the 
chimney going up through the center of the house was 
entirely intact, as shown by the evidence and the photo- 
graphs introduced in evidence, the testimony indicating 
that it could not have been left intact if the roof had been 
raised up by the wind.: 
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The testimony of a defendant’s witness, who held an en- 
gineer’s degree from the Worcester Polytechnic Institute in 
Massachusetts, was to the effect that the porch floor had 
settled where the understructure had been washed away 
by the water; that a water line appeared 22 inches above 
the floor of the lower apartment, showing that water had 
stood at that depth; that this volume of water was more 
than the joists could carry, and was the cause of the lower 
floor caving into the basement; that in his opinion the total 
amount of the damage that had been done by the wind was 
two or three broken window-glass; that there might have 
been slight damage to the roof on the north and east slopes 
by the hail, and that the damage by water could have oc- 
curred in five or ten minutes by the stream of water de- 
scribed by the witnesses striking the front of the house and 
washing out part of the retaining wall. 

Another witness testified that he had lived across the 
street and in the same block from this house for about 28. 
years; that he was home at the time of the storm; that dur- 
ing the storm he did not notice that the wind was blowing 
very hard, and that the wind did not shake his house, nor 
affect his property any, but that after the rainstorm their 
basement was flooded with water to the depth of four or 
five feet, the water having come in the basement windows, 
which were 18 inches above the ground; that the big cotton- 
wood tree leaned more to the east after the storm, and that 
this was the only damage that he observed done by the 
wind. 

Another witness testified that her house is the next house 
on the same side of the street as the Parish property, with 
vacant lots between; that she was at home at the time of 
the storm; that the rain accompanied the storm as a cloud- 
burst, and she saw the water rush across Ames avenue 
from the north side and rush through insured property; 
that tubs and other things were being washed out of the 
insured property; that the only damage done to her house 
by the wind was to an old chimney which had been plastered 
with cement, which cement was cracked. 
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Another woman testified that she was at home on the 
afternoon when the storm occurred; that the wind came, 
but did not shake nor damage their house, although the 
hail battered the paint some; that after a little lull the rain 
“poured just like the top of the heavens had dropped out;” 
that the water came down the alley in the back of their 
house from the north and west into their front yard; that 
their fence was soon jammed with brush, paper, rags, tin 
cans, and then the water flattened their fence and rushed 
into Ames avenue at a depth of three feet or more, went 
over the south curb, and into the front of the insured prop- 
-erty. 

Another neighbor living near-by testified that the wind 
did no damage to his house, nor to the back roof over the 
porch; that he saw water coming down the street to a depth 
of about two feet and rushing into the front of the insured 
house; that there were no trees blown down in that im- 
‘mediate vicinity by the wind. 

A building contractor testified that he made an inspec- 
tion of the property a week after the storm; that one could 
push the porch posts back and forth; that the lower floor 
chad caved in; that there were sediment, grass, rocks and 
débris throughout the basement; that there was no evidence 
-of water having gone through the roof, except some small 
spots in the ceiling of the upstairs apartment; that he had 
‘often made inspections during the 25 years that he had 
been a building contractor in Omaha, and that in his opinion 
the damage to the old composition roof which was over 
the shingles might have been caused by hail, and would not 
-exceed $25; that the damage to the house had in his opinion 
been caused by the water. 

It is argued by the defendant that the large double cot- 
‘tonwood tree, estimated to be 75 feet high, and very old, 
standing close to this insured house on a vacant lot, had 
‘none of its many branches injured by the wind. The rather 
light porch around the entrance to the lower apartment 
‘was not torn down by the wind, which all indicates that the 
‘wind was not very strong or destructive. 
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The examination of the photographs introduced in evi- 
dence shows clearly that the house is cracked and settled, 
the lower floor caved into the basement, and that the dam- 
age done to this house was of a serious nature, and of a 
very extensive character; but from the evidence in the 
case, as given by neighbors living in the immediate vicinity, 
and by construction engineers, we have reached the con- 
clusion that the evidence will not support a verdict on the 
ground that the serious damage was caused by the wind 
or the hail, but, on the other hand, the enormous flood of 
water following this cloudburst practically ruined the house, 
and the insurance policy in this case does not provide in- 
surance against such water damage, but is limited to fire, 
windstorm, cyclone, tornado, and hail. 

We are cited to many cases by the plaintiff, especially 
that of Jordan v. Iowa Mutual Tornado Ins. Co., 151 la. 73, 
130 N. W. 177, in which it was held that, if a windstorm 
was the efficient cause of the loss of live stock covered by a 
policy insuring against loss by windstorm, the fact that 
other causes may have contributed to that loss does not 
relieve the insurer from liability. We admit this as a state- 
ment of the law, but the facts in the case at bar do not show 
that the severe gust of wind which came ahead of the rain 
was the efficient or adequate cause of the damage to the 
property in this case. 

This court has held many times that the rule that a ver- 
dict will not be disturbed where there is some evidence 
tending to support it does not apply where the verdict is 
opposed to the undisputed physical facts of the case. Dodds 
v. Omaha & C. B. Street R. Co., 104 Neb. 692, 178 N. W. 258. 

“An insurance policy is a contract and, if couched in un- 
ambiguous and clear language, should be construed as 
other contracts.” Omar Baking Co. v. Employers Liability 
Assurance Corporation, 180 Neb. 365, 264 N. W. 873. See, 
also, Shambaugh v. Great Northern Life Ins. Co., 181 Neb. 
415, 268 N. W. 288; Rye v. New York Life Ins. Co., 88 Neb. 
707, 180 N. W. 4384. 

Where the evidence is convincing that serious damage to 
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a dwelling occurred by a flood of rain-water rushing down 
the street to this lower place, and then from the paved 
street over the curb and sidewalk and into a house, and 
where an insurance policy insured such building against 
direct loss by windstorm and hail, and expressly exempted 
damage caused by rain,. high water, overflow, or cloudburst, 
which did not enter the insured building through openings 
in the roof or walls made by the direct action of the wind, 
such damage is not covered by a policy against hail and 
windstorm. This is true because the natural and obvious 
meaning of the provisions of an insurance contract control, 
rather than a forced or strained construction. Davis v. 
Aetna Life Ins. Co., 128 Neb. 154, 258 N. W. 58. 

We have reached the conclusion that the testimony in this 
case, taken as a whole, including both that produced by the 
plaintiff as well as the defendant, does not support this 
verdict for the plaintiff, and that the verdict and judgment 
are contrary to the law of the case and cannot be sustained 
by the evidence, and the judgment of the trial court is 
hereby 

REVERSED. 


HENRY GRAMANN V. ULYSSES §S. BEATTY, APPELLEE: Rvu- 
DOLPH D. MAULIS, APPELLANT. 
279 N. W. 204 


FILED APRIL 21, 1938. No. 30307. 


1. Adverse Possession. The general rule is that, where one enters 
into and holds possession of land under an executory contract 
of purchase, his entry and possession are in subordination to, 
and not adverse to, the rights of the vendor. 

“Where the entry is under such circumstances, the 

possession retains its subordinate character until payment or 

performance of all conditions by the vendee or until he sur- 
renders the possession which he has had under the agreement 
or until he has distinctly and unequivocally repudiated the 
title of his vendor and such repudiation has been brought 
either expressly or by legal implication to the vendor’s knowl- 
edge, or until execution of a conveyance by the vendor to the 
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vendee terminating the executory character of their relation- 
ship.” 2 C. J. S. 673. 

3. Tenancy in Common: ADVERSE POSSESSION. Possession by one 
joint owner of common property is presumed to be friendly as 
regards his coowners, and before such possession can become ad- 
verse, notice that the part owner in possession is claiming the 
entire estate in hostility to his coowners must be brought home 
to the latter in some plain and unequivocal manner. 


APPEAL from the district court for Gage county: 
FREDERICK W. MESSMORE, JUDGE. Reversed, with direc- 
tions. 


Hubka & Hubka, for appellant. 
S. D. Killen and Jack & Vette, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and 
CARTER, JJ. 


CARTER, J. 

This suit was commenced to obtain a foreclosure of a 
tax-sale certificate on a part of two lots in the village of 
Adams. The contest from which an appeal was taken arose 
over the question of the ownership of the property. The 
appellant, Rudolph D. Maulis, contends that he is the owner 
of an undivided one-half interest in'the property, while the 
appellee, Ulysses S. Beatty, claims to be the owner of the 
whole tract. The judgment of the trial court was to the 
effect that Beatty was the sole owner of the whole tract, 
and Maulis appeals therefrom. 

The record discloses that in 1916 Beatty and Maulis pur- 
chased the property and obtained and recorded a warranty 
deed thereto. For three years they jointly operated a 
garage on the property. In 1919 Maulis engaged in the 
garage and oil business in Sterling, and subsequently at 
Crab Orchard. Beatty remained in Adams and continued 
to operate the business at that point. 

On September 30, 1919, Maulis and Beatty entered into 
a contract whereby Maulis agreed to sell his interest in 
the lots in question, together with the garage building, 
stock and fixtures, for $2,200, $100 of which was to be paid 
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in cash and the balance to be taken in stock and merchan- 
dise at invoice price not later than November 20, 1919. 
This contract was not acknowledged and was not filed for 
record until December 4, 1935. 

It is the contention of Beatty that Maulis, over a long 
period of time, received stock and merchandise from his 
garage in an amount approximating $3,800, and that, in a 
settlement of accounts had on June 30, 1930, the $2,100 
due on the contract was credited and that he has been en- 
titled to a deed from Maulis since that date. Maulis con- 
tends that the contract was never intended as a sale of his 
interest in the property and that the contract was made to 
enable Beatty to hold his agency contract with the Ford 
Motor Company which was threatening to cancel it be- 
cause Maulis, a partner, was selling a different make of 
automobiles at Sterling. The evidence further shows that 
for almost 10 years prior to June 30, 1930, Maulis was 
selling gasoline to Beatty in wholesale quantities. Maulis 
contends that, in their settlement of accounts on June 30, 
1930, it was found that Beatty was indebted to him in the 
sum of $145, exclusive of the sum of $2,100 alleged to have 
been due under the contract. It is not disputed that Beatty 
gave Maulis a note for'$145 on that date. The documentary 
evidence in the record does not disclose the amount of 
gasoline delivered by Maulis or the items taken into con- 
sideration by the parties in arriving at their settlement. 
The oral testimony on the subject is in irreconcilable con- 
flict. 

The evidence further shows, however, that on May 23, 
1932, almost two years after the settlement of accounis, 
Beatty wrote Maulis a letter which in part is as follows: 
“I have been expecting to get a contract from you in ac- 
cordance with our agreement when you were here. But 
Mr. Gramann informed me that he had written you and 
received a reply indicating you would not do this but would 
take $2,100. I do not think it will do me any good to try to 
sell and settle with you at this figure under present condi- 
tions, but would like to have a chance to try it according to 
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your agreement when you were here. Mr. Gramann said 
you mentioned settling in court and if you wanted to do 
this it would be useless for me to try to get a settlement 
with you otherwise, but thought you might be kidding him 
and I would like to try it anyway.” 

The letter from Gramann, Beatty’s banker, under date 
of May 16, 1982, referred to in the letter of Beatty to 
Maulis, contains the following: ‘‘We are sorry that you 
did not come back to fix up some kind of a deal with Less 
(Beatty) whereby you enable him to go ahead and sell the 
garage. It is a great help and necessary that Less knows 
from you beforehand how much you will take for your half 
interest before he goes ahead and tries to make a dea] for 
the garage. We would have liked it and believe that it 
would be the easiest if you would place in escrow with us 
a deed to Less for your half interest at $1,500 as you sug- 
gested with the instruction to use the same only against 
payment of this amount.” 

It also appears that on March 7, 1935, Beatty and wife 
gave a mortgage on the property to the Adams State Bank. 
It is worthy of notice that it covered only an undivided 
one-half interest in the lots. 

Subsequently, on March 23, 1936, an opportunity to 
rent the premises in question to the Nebraska United Co- 
operative Oil Supply Company was presented to Beatty 
and Maulis. The result was that each, with full knowledge 
of the other, executed a lease upon the premises. The lease 
signed by Maulis stipulated that $20 of each monthly rental 
was to be sent direct to Maulis. 

Upon a consideration of this evidence, we necessarily 
conclude that the contentions of Maulis are established by 
a preponderance of the evidence. If all accounts were 
settled on June 30, 1930, as contended by Beatty, there 
would have been no reason for a new agreement or a new 
settlement with Maulis. The admissions of Beatty in his 
letter to Maulis corroborate the testimony of Maulis that 
the contract price of the property had not been paid. The 
subsequent conduct of the parties in leasing the premises. 
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supports the same conclusion. It is not shown anywhere 
in the record that Beatty demanded a deed or even con- 
tended that he had paid for the lots prior to the filing of 
the suit at bar. We conclude that the evidence preponder- 
ates in favor of Maulis on the question whether Beatty 
fulfilled the terms of the contract of sale and paid for the 
Maulis interest in the lots. 

Beatty contends, however, that he has been in the ex- 
clusive and adverse possession of the lots for more than 10 
years and that he has obtained a prescriptive right thereto. 
The contract of September 30, 1919, for the sale of the 
interest of Maulis in the lots provided that a warranty 
deed would be furnished upon the payment of the amount 
due thereunder. The amount was not paid. Maulis there- 
fore still owned the fee simple title to an undivided one- 
half interest. There is no evidence in the record that Beatty 
claimed any interest adverse to Maulis until this suit was 
commenced. There is no evidence that Beatty in any way 
notified Maulis that he claimed title to the whole of the 
property. The following are the rules of law applicable to 
such situation. 

“It is a well settled general rule that where one enters 
into and holds possession of land under an executory con- 
tract of purchase or bond for title, his entry and possession 
are in subordination to, and not adverse to, the rights of the 
vendor or of those holding under him. In such case a 
privity exists which precludes the idea of a hostile tortious 
possession pending the completion of the contract which 
can silently ripen into title by adverse possession under the 
statute of limitations. * * * The vendee is equitably estopped 
from claiming that the possession is adverse. * * * Where 
the entry is under such circumstances, the possession re- 
tains its subordinate character until payment or perform- 
ance of all conditions by the vendee or until he surrenders 
the possession which he has had under the agreement or 
until he has distinctly and unequivocally repudiated the 
title of his vendor and such repudiation has been brought 
either expressly or by legal implication to the vendor’s 
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knowledge, or until execution of a conveyance by the vendor 
to the vendee terminating the executory character of their 
relationship.” 2 C.J. S. 672. 

“Where the purchaser of real estate under a verbal con- 
tract of sale is put in possession by the vendor under an 
oral agreement for the payment of the purchase price 
thereafter, the possession of the vendee will not become 
adverse until payment in full of the agreed consideration. 
But in such a case where a dispute arises between the 
parties -as to whether or not such consideration has been 
paid in full, and the vendee in person or by his agent or 
attorney notifies the vendor that he claims full payment 
of such consideration has been made, and demands of the 
vendor a deed for said real estate, such acts will constitute 
such an assertion of ownership by the vendee that his pos- 
session thereafter will be adverse; and, if such possession 
is permitted to continue for the full statutory: period of 
ten years thereafter, it will vest in the vendee an absolute 
title to such real estate.” Lanham v. Bowlby, 86 Neb. 148, 
125 N. W. 149. 

“The possession of land under an executory contract of 
purchase is not adverse to the vendor until the purchase 
price is paid, or until the vendee is entitled to a deed of 
conveyance from his vendor under the terms of the con- 
tract.” Beer v. Dalton, 3 Neb. (Unof.) 694, 92 N. W. 593. 

“The statute of limitations will begin to run in favor of 
a cotenant in possession claiming title in himself to the 
entire estate as against the other cotenants, as soon as 
knowledge of the fact that he is in possession asserting 
that he owns the entire estate, hostile and adverse to any 
claim of right in them, is clearly brought home to them.’ 
Keleher v. Kelly, 89 Neb. 127, 180 N. W. 1032. 

“Possession by one cotenant of common property is 
presumed to be friendly as regards his cotenants; and 
before such possession can become adverse, notice that 
the tenant in possession is claiming the entire estate in 
hostility to his cotenants must be brought home to the 
latter in some plain and unequivocal manner. * * * Ex- 
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clusive possession by a cotenant, receipt of the rents and 
profits, payment of taxes and making ordinary improve- 
ments proper for the full enjoyment or use of the estate, 
however notorious and long continued, are not, of them- 
selves, acts of such character as to give notice to his co- 
tenants of a hostile claim. * * * The possession by a co- 
tenant being presumed to be friendly, his cotenants are 
not chargeable with laches for failure to demand their 
share of the possession and profits, where they have no 
notice of a hostile claim by the tenant in possession.” 
Walter v. Walter, 117 Neb. 671, 222 N. W. 49. 

Under these holdings, we are constrained to the view 
that the possession of Beatty in the case at bar was not 
adverse, under the facts set out in this opinion, and that 
no right of prescription could be grounded upon his oc- 
cupancy of the property. 

We think the trial court erred in decreeing that Beatty 
was the sole owner of the property in suit. The judgment 
of the district court is reversed, with directions to enter 
judgment decreeing that the appellant is the owner of an 
undivided one-half interest in the lots described in the peti- 
tion. 

REVERSED. 


OCCIDENTAL BUILDING & LOAN ASSOCIATION, APPELLEE, V. 
CARL E. CARLSON ET AL., APPELLANTS. 
279 N. W. 162 


FILED APRIL 21, 1988. No. 30278. 


1, Appeal: BOND. Where the appellant executes a bond or under- 
taking for the purpose both of an appeal or cost bond and a 
supersedeas, and it is filed too late to operate as a supersedeas, 
it will nevertheless operate as an appeal or cost bond or under- 
taking if filed within time fixed by statute for filing appeal or 
cost bond and is sufficient for that purpose. 

Where on appeal in equity from a judgment of the 

district court the record contains no bill of exceptions and the 

pleadings are sufficient to support the judgment it will be 
affirmed. 
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APPEAL from the district court for Buffalo county: 
BRUNO O. HOSTETLER, JUDGE. A/firmed. 


N. P. McDonald, for appellants. 


Robert G. Simmons, T. F. Wiles and M. H. Worlock, 
contra. 


Heard before Goss, C. J., EBERLY, PAINE, CARTER and 
MESSMORE, JJ., and LIGHTNER and SPEAR, District Judges. 


LIGHTNER, District Judge. 

Foreclosure, decree for plaintiff and defendants appeal. 

Appellee first contends that the appeal should be dis- 
missed because a valid bond was not filed. At the time the 
motion for new trial was overruled the district court fixed 
the amount of the supersedeas bond at $500, and thereafter, 
but not within the 20 days limited by section 20-1916, 
Comp. St. 1929, the defendants filed a bond, which they 
designated “Appeal Bond,” in the words and figures fol- 
lowing: 

“Know all men by these presents: That we, Carl E. 
Carlson, as principal, and Thomas G. Tritt, as surety, are 
held and firmly bound unto Occidental Building & Loan 
Association, a corporation, in the sum of $500, for the 
payment of which we jointly and severally bind ourselves, 
our heirs, executors and administrators. 

“The condition of this obligation is such that, 

“Whereas, the said Carl E. Carlson has appealed to the 
supreme court of the state of Nebraska from the decree of 
the said district court in the above entitled suit ordering 
and decreeing sale of the real estate involved in said action; 
and 

‘Whereas, said court has fixed the sum of $500 for bond 
to appeal from said decree to the supreme court of said 
state; ; 

“Now therefore, if the appellant shall prosecute such 
appeal without delay and will not during the pendency of 
such appeal commit or suffer to be committed any waste 
upon Said real estate, and pay all costs and all rents or 
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damages to such real estate which may accrue during the 
pendency of such appeal, then this obligation to be void, 
otherwise to be and remain in ful] force and effect.” (Signa- 
tures and justification of surety.) 

Appellee contends that this bond is ineffective because 
it was filed too late to supersede the judgment, and that it 
is not a proper cost bond under section 20-1914, Comp. St. 
1929; that the consideration therefor wholly failed and 
that it is void. The general rule is laid down in 3 C. J. 1166, 
as follows: “It is generally held that, where the appellant 
executes a bond or undertaking for the purpose both of an 
appeal and a supersedeas, and it is insufficient in amount 
or in the conditions to operate as a supersedeas bond or 
undertaking, it will nevertheless operate as an appeal bond 
or undertaking if sufficient for that purpose.” This in our 
judgment is a reasonable rule and we believe that it should 
be applied in this case. It follows that the bond in question 
was sufficient to operate as an appeal bond if it was filed 
within the time required by statute for filing a cost or 
appeal bond. ; 

Appellee insists that the bond was not filed in time. It 
was filed 28 days after the motion for a new trial was over- 
ruled. While therefore it was not filed within the 20 days’ 
limitation fixed by section 20-1916, Comp. St. 1929, it was 
filed well within the three months’ limitation for a cost bond 
fixed by section 20-1914, Comp. St. 1929. 

Appellee further claims that the consideration of the 
bond has failed, but inasmuch as it contains the necessary 
provisions under section 20-1914, Comp. St. 1929, to bind 
the obligors to pay the costs, it is effective as an appeal or 
cost bond and there is not a total failure of consideration. 
The mere fact that a $500 bond instead of a $75 bond was 
given and that it contains provisions sufficient to make it 
a supersedeas bond if it had been filed in time does not 
vitiate the valid provisions required in a cost bond, since it 
contains a provision to “pay all costs,” which is equivalent 
in our judgment to the requirement of section 20-1914, 
Comp. St. 1929, that the bond be conditioned “that the ap- 
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pellant shall pay all costs adjudged against him in the 
supreme court.” The motion to dismiss the appeal is there- 
fore overruled. aoe 

The appellants make various complaints about the de- 
cree, but there is no bill of exceptions. Where on appeal in 
equity from a judgment of the district court the record 
contains no bill of exceptions and the pleadings are suffi- 
cient to support the judgment it will be affirmed. It is 
hardly necessary to cite authorities in support of this 
proposition. Late cases reiterating the rule are Slosburg 
v. Hunter, 132 Neb. 529, 272 N. W. 571, and State v. Barney, 
183 Neb. 676, 276 N. W. 676. We have carefully examined 
the pleadings in this case and they are in our judgment 
sufficient to support the judgment. The judgment of the 
district court is therefore 

AFFIRMED, 


JOHN L. LAUTENSCHLAGER, APPELLEE, V. GEORGE W. LAU- 
TENSCHLAGER, APPELLANT. 
279 N. W. 200 


FILED APRIL 21, 19388. No. 30142. 


1. Appeal: EXCLUSION oF EVIDENCE. In a trial to the court, where 
evidence is excluded erroneously, and where the same evidence 
is elicited from the same witness and admitted later on in the 
trial of the case and is fully and completely presented, error 
cannot be predicated on such erroneous rejection. 


2. Error in excluding evidence is cured by its 
subsequent admission, 

3. : Alleged error in the exclusion of offered testi- 
mony is of no avail if the same testimony or testimony to the 
same effect had been, or was afterwards, allowed to be given 
by the Simona: 

4, Where evidence is improperly excluded, but 
the ined’, on a subsequent examination, states substantially 
the same facts sought to be elicited, the error is cured. 

5. FINDINGS. Findings of the court with reference to 
matters not presented as issues must be disregarded as sur- 
pinche 

6. —. Findings of the couit which are consistent 


with the p'eadings and proof will not be disturbed because tho 
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court has made findings with respect to matters not presented 

as issues in the case, 

On appeal in an equity suit involving questions of 
fact where there is a conflict in the evidence which cannot be 
reconciled, this court will consider the fact that the trial court 
observed the witnesses and their manner of testifying. 

8. Evidence examined, and held sufficient to sustain the judgment 
of the trial court where the witnesses and their demeanor while 
testifying were observed. 


APPEAL from the district court for Saline county : ROBERT 
M. PROUDFIT, JUDGE. Affirmed. 


Otto E. Placek and John E. Mekota, tor appellant. 
H. J. Whitmore, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and YEAGER, District Judge. 


YEAGER, District Judge. 

This is an action which was originally instituted in the 
district court for Saline county, Nebraska, by John L. Lau- 
tenschlager, plaintiff and appellee herein, against George W. 
Lautenschlager, defendant and appellant herein. The ac- 
tion was to set aside a release of mortgage given by plain- 
tiff to defendant and to foreclose the mortgage which had 
been released. 

That portion of the petition relating to foreclosure was 
in the usual form. The portion relating to the vacation of 
the release set forth that the plaintiff had executed the 
release in question, but that he had never made delivery 
to the defendant and that defendant had obtained its pos- 
session by extracting it from the papers of plaintiff with- 
out the plaintiff’s consent, and that defendant thereafter 
filed it for record in the office of the register of deeds of 
Saline county, Nebraska. The amended answer contained 
a general denial and the further allegation that plaintiff 
executed and delivered to defendant the release of the 
mortgage and that the said mortgage was therefore can- 
celed. 

No question is raised as to the validity of the mortgage 
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and none that it was in default. The sole question on the 
issues is as to whether or not there was a delivery of the 
release. In addition to this question on the issues, a question 
is raised as to the propriety of the rejection of certain 
offered testimony of a witness on the ground that it was 
privileged, being conversations between attorney and client. 
The district court canceled and held for naught the release 
and decreed foreclosure of the mortgage. 

We will discuss the matter of the rejection of the offered 
testimony first, since if this point is decided favorably to 
appellant the other one need not be considered at this time, 
because in such case a reversal of the judgment herein and 
a new trial would be required. 

Plaintiff and defendant went to the office of Stanley 
Bartos, an attorney, in Wilber, Nebraska, for the purpose 
of discussing the necessity and legal effect of the release in 
question, and other matters pertaining to the estate of the 
plaintiff. These matters were discussed among all three 
of them. Mr. Bartos was called as a witness for the defend- 
ant to testify in relation to the matters discussed. He was 
asked to state the conversation, and so that there may be 
no mistake the record thereon is quoted: “Q. State that 
conversation. Plaintiff objects as calling for a privileged 
communication.” The objection was sustained. The follow- 
ing offer was made, to which objection was made and sus- 
tained: “Q. We offer to prove that in a conversation which 
was taken part in by the plaintiff in this action and the 
witness on the stand, in the presence of the defendant, 
George W. Lautenschlager, in the latter part of February 
or the fore part of March, 1935, at the office of the witness 
in Wilber, Nebraska, the plaintiff inquired of the witness 
about transferring his securities, including the release of 
the mortgage involved in this action, to his son, George 
Lautenschlager, and was told of the necessity of a delivery 
to make a valid and binding transfer.” There were other 
offers made and rejected, but they have no direct bearing 
on the particular subject-matter of this action. 

If nothing further appeared in the bill of exceptions, 
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it would be necessary to determine whether or not under 
the law this evidence was properly excluded. This neces- 
sity has not arisen since, if its exclusion were erroneous, 
it is cured further on in the direct testimony of the same 
witness. Subsequently in his testimony, the same witness 
testified without objection to a conversation with plaintiff 
and his daughters which occurred in May or June, 1936, 
wherein in much more detail than the quoted offer contem- 
plates, the identical conversation called for by the question 
to which objection was sustained was related. The con- 
versation testified to without objection is as follows: ‘“Q. 
Tell us what that question was. A. They came into the 
office and Mr. Lautenschlager introduced them, says that 
those were his daughters. He made a remark then how 
fleshy they were, and we passed the time of the day. And 
Mr. Lautenschlager says to me, he says, ‘Now, what did 
you do to me, Stanley? He always called me by my first 
name. I says, ‘Why?’ He says, ‘Why,’ he says, ‘I didn’t 
intend that George should have all that property, all of my 
property.’ I says, ‘Yes, you did, Mr. Lautenschlager,’ I 
says, ‘You and I have gone over that very fully.’ Then the 
ladies interrupted and they wanted to know the condition, 
mental condition. One of them, I don’t know which one, 
says, ‘My father at that time when he was down here didn’t 
know what he was doing.’ I says, ‘Yes, he did, he had his 
mind pretty well made up.’ I says, ‘As a matter of fact I 
sent him home the first time and told him not to do any- 
thing until he has plenty of time to think matters over.’ 
They says, ‘Well, he was suffering.’ I says, ‘Yes; he had 
or thought he had at that time what was going to be a 
fatal disease; he didn’t look very good to me, but so far as 
mental condition is concerned, that was all right.’ And 
then Mr. Lautenschlager says, ‘Well,’ he says, ‘Stanley, I 
didn’t intend that George should have that only after I 
die.’ I says, ‘Mr. Lautenschlager, you know that you told 
me that on account of Bill’s estate having been so much 
trouble in its probate that you did not want your estate to 
be probated.’ I says, ‘You remember when I told you that 
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there was two ways of fixing these papers, one was by 
making a will and a second one was by absolute delivery 
in your lifetime. I went over all that matter with you. 
Don’t you remember when I told you you couldn’t be like 
an Indian giver, or you can’t keep something and give it at 
the same time.’ I says, ‘Now, didn’t I make that statement 
to you?’ And Mr. Lautenschlager says, ‘Yes; you did.’ I 
says, ‘You know just as well as you are sitting before me 
that all these papers were delivered by you to George and 
that you knew that you were giving the property away.’ 
And then the ladies spoke up and says, ‘Well, will you 
testify to Mr. Lautenschlager’s condition?” I says, ‘I will 
get up and testify to the truth, if you want me to.’ I says, 
‘T will not appear for Mr. Lautenschlager as a lawyer,’ 
and then they accused me of wanting to have a lawsuit 
about this. I says, ‘No, ladies, you are mistaken; if Mr. 
Lautenschlager brings a lawsuit I will not be his attorney, 
and I will get up and testify to the facts as they occurred.’ 
And with that they picked up and didn’t even say goodby, 
and left the office.” 

A comparison of the offer with the quoted lengthy answer 
of Mr. Bartos shows clearly and without question that, 
though the trial court excluded the testimony contemplated 
in the offer when the conversation was called for directly, 
yet the selfsame conversation was admitted without ob- 
jection when the witness was called upon to relate it as he 
had previously related it on the occasion when the plaintiff 
and his daughters were in the office of the witness. The 
court had before it the rejected evidence in all of its details 
and doubtless considered it along with all the other evidence 
in the case. 

It is but the statement of a truism to say that in a trial 
to the court where evidence is excluded erroneously, but 
where the same evidence is elicited from the same witness 
and admitted later on in the trial of the case and is fully 
and completely presented, error cannot be predicated on 
such erroneous rejection. The principle controlling this 
situation has been before this court on a number of occa- 
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sions and the following pronouncements have been made: 
Error in excluding evidence is cured by its subsequent 
admission. Farmers & Merchants Ins. Co. v. Malone, 45 
Neb. 302, 68 N. W. 802. “Alleged error in the exclusion of 
offered testimony is of no avail if the same testimony, or 
testimony to the same effect, had been, or was afterwards, 
allowed to be given by the witness.” Union P. R. Co. v. 
Evans, 52 Neb. 50, 71 N. W. 1062; Atwood v. Marshall, 52 
Neb. 173, 71 N. W. 1064. See Union State Bank v. Hutton, 
1 Neb. (Unof.) 795, 95 N. W. 1061; Flanagan v. Fabens, T7 
Neb. 705, 110 N. W. 655. Where evidence is improperly 
excluded, but the witness, on a subsequent examination, 
states substantially the same facts sought to be elicited, the 
error is cured. Jonasen v. Kennedy, 39 Neb. 313, 58 N. W. 
122. It thus becomes apparent that it is not necessary in 
this case to determine the question of whether or not the 
offered testimony was privileged. 

The two remaining assignments of error will be treated 
together. The appellant contends that the court erred in 
deciding the case on theories not alleged or proved, and that 
the court erred in finding that no delivery of the release 
of mortgage had been made. 

It is true that an examination of the decree shows that 
the trial court made findings not based upon the issues 
presented by the pleadings; yet, on the other hand, a 
specific finding was made upon the issues presented to the 
trial court and on the issue presented to this court for 
review. The only issue before the court outside of the 
mortgage foreclosure, which is not in question except as 
an incident to the judgment on the release, is as to whether 
or not there was a delivery of the release by plaintiff to 
defendant. The specific finding in the decree is as follows: 
“That the defendant, George W. Lautenschlager, wrong- 
fully and secretly obtained possession of the said release 
on May 23, 1936, wrongfully filed the same in the office of 
the register of deeds of Saline county and caused the same 
to be recorded, whereby the said mortgage deed appeared 
to be discharged of record ” 
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The issue before the court was the question as to whether 
or not there was a delivery of the release and that issue 
was specifically determined. The finding is not inconsistent 
with the pleadings or the proof, and it is nowhere contended 
that this finding is inconsistent with any other finding 
made with respect to the issues properly presented by the 
pleadings or proof. Therefore, such findings as were made 
with reference to matters not presented as issues must be 
disregarded as surplusage. 

Did the court err in finding that no delivery of the re- 
lease of mortgage had been made and delivered? A de- 
termination of this question must rest upon the credibility 
of witnesses, surrounding circumstances, and an interpre- 
tation of the intent and purposes of the parties as disclosed 
by the evidence, and must be weighed in the light of the 
rule laid down for review of equity cases coming to this 
court. A statement of the rule is as follows: On appeal 
in an equity action involving questions of fact where there 
is a conflict in the evidence, this court will consider the 
fact that the trial court observed the witnesses and their 
manner of testifying. Johnson v. Erickson, 110 Neb. 511, 
194 N. W. 670; Otto v. Gunnarson Bros., 102 Neb. 613, 168 
N. W. 361; Enterprise Planing Mill Co. v. Methodist Epis- 
copal Church, 100 Neb. 29, 158 N. W. 386. 

On the part of plaintiff there is a direct denial of de- 
livery and an accusation that the release was extracted 
from the plaintiff’s private papers. On the other hand, the 
defendant testifies that there was an actual manual de- 
livery, but that when the parties returned home he per- 
mitted his father, the plaintiff, to take the release into the 
house and place it with other papers. Stanley Bartos also 
testifies to a manual delivery. There are other matters 
which are of significance, as disclosed by the evidence, 
which should be considered here and which were doubtless 
considered by the trial court. The release of mortgage 
was executed in January, 1935, when plaintiff was living 
in the home of defendant. It was not recorded until May, 
1936, which was after plaintiff had gone to Lincoln, and 
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immediately after plaintiff had called from Lincoln and 
made inquiry about the release. No satisfactory explana- 
tion of the immediate recording is: given. 

Another matter of considerable significance appears. 
Plaintiff had other children and he wanted a distribution 
of his estate among them, but did not want a distribution 
through the processes of the county court. At the time of 
the execution of the release, transfers of all other proper- 
ties of plaintiff, including securities, were executed to the 
defendant. From the bill of exceptions it is apparent that 
there was no intention at any time, if delivery was made, 
that these properties should become the absolute property 
of the defendant. The defendant does not seriously so 
contend. And no conversation is related applying separately 
and alone to the release. It is clear that, if plaintiff de- 
sired to transfer and deliver his estate to defendant, he also 
intended that there should be a distribution of the estate 
among his children on his death. No method of distribution 
was apparently arrived at or discussed. It seems that 
some significance ought to be attached to the circumstance 
of a delivery without an accompanying plan of distribution, 
when it was a distribution without probate that plaintiff 
was seeking to effectuate, which purpose was well known to 
defendant. 

In view of the fact that the trial court observed the 
parties and the witnesses and their demeanor while testi- 
fying, and doubtless took into consideration all circum- 
stances disclosed by the evidence, we cannot say that the 
decision was contrary to the evidence or the greater weight 
of the evidence. 

AFFIRMED. 
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SOPHIA E. HUPFER, APPELLEE, V. CITY OF NORTH PLATTE, 
APPELLANT. 
279 N. W. 168 


FILED AprRIn 21, 1938. No. 30169. 


1. Municipal Corporations: CARE OF STREETS. A municipal cor- 
poration is not an insurer of the safety of travelers along its 
streets and highways and is required to employ only reasonable 
diligence to keep its sidewalks in a reasonably safe condition 
for the use of persons passing over them in the exercise of 
iil care and caution. 

DuTY OF PEDESTRIAN. It is incumbent upon 

persons using the sidewalks of a city to exercise ordinary care 

and caution for their own safety. 

: : “In exercising reasonab‘e care and 
dilieencs a person using a street or public highway has the 
right, in the absence of knowledge to the contrary, to act on 
the assumption that the sidewalk or roadway, throughout its 
entire width, or so much of it as is intended for travel, is in a 
reasonably or ordinarily safe condition; and he is not required 
as a matter of law to be on the lookout for defects or obstruc- 
tions mere ” 43 C. J. 1078. 

—. “Holes, ruts, or depressions in the street or 

sidewalls may give rise to a right of action for injuries caused 

thereby if they are of such a nature that danger therefrom 
might reasonably be anticipated. But slight holes or depres- 
sions which are not in the nature of traps, and from which 
danger could not reasonably be anticipated, are not defects for 

which an action will lie.’ 43 C. J. 1014, 

—. Evidence examined, and held that danger to 

wiainuet could not have been reasonably anticipated from the 

defect complained of, if she had been exercising reasonable 
care and diligence for her own safety. 


APPEAL from the district court for Lincoln county: 
Isaac J. NISELY, JUDGE. Reversed, with directions to dis- 
miss. 


William D. Deakins, Jr., for appellant. 
Beeler, Crosby & Baskins and Robert B. Crosby, contra. 


Heard before Goss, C. J., RosE, Day, PAINE, CARTER and 
MESSMORE, JJ., and YEAGER, District J udge. 
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YEAGER, District Judge. 

This is an action instituted by Sophia E. Hupfer, plaintiff 
and appellee, against the city of North Platte, Nebraska, 
defendant and appellant, the object and purpose of which 
is to recover damages for personal injuries resulting from 
a fall by appellee upon one of the public sidewalks main- 
tained by appellant in the city of North Platte. 

On the 21st day of July, 1936, the appellee was walking 
upon the sidewalk in question, and looking at a parade 
which was passing along and was paying no attention to 
the place where she was walking and did not look at the 
sidewalk, when she fell. After having fallen, appellee looked 
and saw that a block of the walk was, as she says in one 
place in her testimony, sunken about four or five to eight 
inches in different directions, and, in another, “about three 
inches, two or three inches.” Other witnesses estimate the 
depression from two to five inches. 

On trial of the case in the district court a verdict was 
rendered in favor of appellee for $97, upon which judgment 
was rendered for $97 and costs. From this judgment the 
appellant has appealed the case to this court and seeks a 
reversal of the judgment of the district court. 

Many errors are set forth as grounds for reversal, but 
we find it necessary only to direct our attention to a few 
of them. 

A municipal corporation is not an insurer of the safety 
of travelers along its streets and highways and is required 
to employ only reasonable diligence to keep its sidewalks 
in a reasonably safe condition for the use of persons pass- 
ing over them in the exercise of ordinary care and caution. 
Gates v. City of North Platte, 126 Neb. 785, 254 N. W. 418; 
Walters v. Village of Exeter, 87 Neb. 125, 126 N. W. 868; 
Strubble v. Village of DeWitt, 81 Neb. 504, 116 N. W. 154. 
Along with this rule is a reciprocal one which exacts ob- 
servance by persons using the highways and sidewalks of a 
municipal corporation. This rule requires that persons 
using the sidewalks of a city shall in such use exercise 
ordinary care and caution for their own safety. Walters 
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v. Village of Exeter, 87 Neb. 125, 126 N. W. 868; Strubble 
v. Village of DeWitt, 81 Neb. 504, 116 N. W. 154. In 43 C. J. 
1078, the following rule is laid down: “In exercising rea- 
sonable care and diligence a person using a street or 
public highway has the right, in the absence of knowledge 
to the contrary, to act on the assumption that the sidewalk 
or roadway, throughout its entire width, or so much of it 
as is intended for travel, is in a reasonably or ordinarily 
safe condition; and he is not required as a matter of law to 
be on the lookout for defects or obstructions therein.” 

In the light of these rules, did the defendant keep the 
sidewalk in a reasonably safe condition for the use of per- 
sons passing over them in the exercise of ordinary care 
and caution? Ordinary care and caution required the plain- 
tiff to take some note of her own surroundings. In this case, 
though it was broad daylight; she walked along with eyes 
averted and without any effort to observe the sidewalk over 
which she was passing or its condition. This would seem to 
be a failure to exercise the ordinary care and caution en- 
joined upon her by law and a proper regard for her own 
safety. 

However that be, it seems apparent that the evidence 
fails to show that the condition complained of was one 
such as would fix a liability on the defendant for failure to 
keep its sidewalks in a reasonably safe condition for the 
use of persons passing over them. The evidence as to the 
character of the condition complained of is very indefinite. 
No measurements as to the depth of the depression were 
testified to nor is there any’ satisfactory evidence as to the 
length or width of the depressed portion of the walk. The 
plaintiff in her first estimate placed the depth at eight 
inches, but immediately thereafter changed her estimate to 
from two to three inches. Other witnesses give an estimate 
of from two to five inches. 43 C. J. 1014, lays down the 
rule: ‘Holes, ruts, or depressions in the street or sidewalk 
may give rise to a right of action for injuries caused there- 
by if they are of such a nature that danger therefrom 
might reasonably be anticipated. But slight holes or de- 
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pressions which are not in the nature of traps, and from 
which danger could not reasonably be anticipated, are not 
defects for which an action will lie.” This rule in general 
has been approved in City of Lincoln v. Staley, 32 Neb. 63, 
48 N. W. 887. 

In the light of the evidence, we fail to perceive that 
danger to plaintiff could have been reasonably anticipated 
from the defect complained of, if she had been exercising 
reasonable care and diligence for her own safety. Likewise 
we fail to recognize in the condition described anything 
partaking of the nature of a trap. 

It is therefore our conclusion that the plaintiff cannot 
recover and that the judgment be reversed and the cause 
remanded, with directions to dismiss the action of plaintiff. 

REVERSED. 


ANGELINA BONACCI, APPELLEE, V. THOMAS CERRA, APPEL- 
LANT. 
279 N. W. 314 


FILED APRIL 26, 1938. No. 30240. 


}. Appeal. “An order of the trial court granting a new trial will 
not ordinarily be disturbed by this court, and not at all unless 
it clearly appears that no tenable ground existed therefor.” 
De Matteo v. Lapidus, 116 Neb. 549, 218 N. W. 379. 

2. New Trial. “In passing upon a motion for new trial by a nisi 
prius court, it is proper to consider conflicting and improbable 
evidence received upon the trial, together with all other facts, 
circumstances, conduct and events occurring during trial, as 
they appeared to the trial judge.” De Matteo v. Lapidus, supra. 

3. Appeal. “An order granting a new trial by a nisi prius court 
which affords a litigant an opportunity to present his claims 
fairly in another trial will not be scrutinized as closely as 
would an order putting an end to his demands.” De Matteo v. 
Lapidus, supra. 

4, Trial. “An affidavit of a juror as to what items the jury allowed 
or disallowed in computing the amount due, or what the jury 
believed they had a right to do under the instructions, is in- 
competent. Such matters are commonly held to inhere in the 
verdict.” Palmer v. Parmele, 1v4 Neb. 30, 175 N. W. 649. 
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5. Damages. “In this case, it is held that the verdict is excessive, 
and, taken in connection with the evidence, appears to be the 
result of passion or prejudice, and a new trial is granted.” 
Stewart v. Weiner, 108 Neb. 49, 187 N. W. 321. 


APPEAL from the district court for Douglas county: 
ARTHUR C. THOMSEN, JUDGE. Reversed, 


Crofoot, Fraser, Connolly & Stryker, for appellant. 
O'Sullivan & Southard and George H. Merten, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAy, PAINE, 
CARTER and MESSMORE, JJ. 


EBERLY, J. 

This is an action under the Nebraska automobile guest 
statute. Angelina Bonacci, as plaintiff, seeks a recovery 
for personal injuries inflicted upon her by the defendant, 
Thomas Cerra, while she was a guest riding in an auto- 
mobile then operated by him. It is alleged the injuries thus 
sustained by plaintiff resulted from gross negligence of 
defendant in operating his automobile. In his answer de- 
fendant denies the commission of negligence, and alleges 
that the injuries in suit were the result of an accident 
wherein the automobile in which plaintiff was riding left 
the highway because of a punctured right rear tire, and 
that the defendant was guilty of no gross negligence in 
connection therewith. 

This is a companion case to Antonio Bonacci v. Thomas 
Cerra, ante, p. 476, 279 N. W. 178. Angelina and Antonio 
are wife and husband, and the two cases referred to arose 
out of the same accident. However, as finally presented to 
the triers of fact, in issues and proof these cases are ma- 
terially and substantially different. 

As bearing on the real interests of the parties to this 
litigation, it may be said that Bonacci and Cerra were 
friends in the land of their nativity. Both migrated to this 
country some years ago. Here the friendship formerly 
existing was renewed and continued. On August 4, 1985, 
Mr. and Mrs. Bonacci, as the invited guests of Mr. and 
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Mrs. Cerra, left Omaha with the latter on a vacation trip 
to Colorado. Mr. Cerra furnished the car, the necessary 
gas, oil and maintenance for the car, at his own expense. 
On August 15, 1935, about 1 o’clock p. m., on the return 
trip, in Cerra’s automobile then driven by him, an accident 
occurred about five miles east of Grand Island on U. S. 
Highway No. 30. No other automobile was involved. 
The following is an excerpt from the bill of exceptions, 
viz.: Thomas Cerra testified, in answer to questions pro- 
pounded by his own counsel: “Q. Of course, you are pro- 
tected by liability insurance, are you? A. Do you want me 
to say that? Q. I want to know. You are sworn to tell the 
truth, Mr. Cerra? A. Well, I am protected; if you insist on 
me saying it, I will say I am protected by liability insur- 
ance. Q. And I am the attorney for the insurance carrier? 
A. You are.” This evidence was received without objection. 
The petition, originally filed in this case on October 18, 
1935, charged the negligence of the defendant substantially 
in the identical manner as set forth in Bonacci v. Cerra, 
ante, p. 476, 279 N. W. 173, viz.: That the defendant oper- 
ated said automobile at an excessive and illegal rate of 
speed, to wit, about 70 miles an hour, and in such a grossly 
negligent, careless and reckless manner that he drove said 
automobile of the right side of said highway pavement, then 
drove said automobile back onto said highway pavement 
to the left of the center of said highway pavement, then 
drove said automobile to the right side of the center of said 
highway pavement and then drove said automobile to the 
left side of said highway pavement across the center there- 
of, and then in a grossly negligent, careless and reckless 
manner drove said automobile off said highway pavement 
upon and over the left dirt and gravel shoulder along said 
paving, etc. Further, that from the point where defendant’s 
automobile first left the pavement to the point where said 
automobile overturned was approximately 150 yards, ete. 
It also appears that the petition in Bonacci v. Cerra, 
ante, p. 476, 279 N. W. 173, and the original petition of 
plaintiff in the instant case were prepared by the same 
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attorney, substantially at the same time, after a consulta- 
tion with Antonio Bonacci and Angelina Bonacci, his wife, 
the plaintiff herein, in which he was aided by an unnamed 
interpreter whose ability is not questioned by the record. 
These petitions so drawn were sworn to by these parties 
on the 15th and 17th days of October, 1935, respectively, 
and on the 16th and 18th days of October, 1935, respective- 
ly, the same were filed. It may be said that the petitions 
thus prepared are not substantially inconsistent with the 
depositions of these parties taken on February 29, 1936. 

In speaking of the movement of the car at the time of the 
accident, Antonio Bonacci in his deposition says, in part: 
“Q. How far did it travel after the trouble started? A. I 
couldn’t tell. Q. Well, did it travel a distance of a hundred 
feet after the trouble started? A. Maybe it was more or 
less; I don’t remember. Q. It may have been more than a 
hundred or may have been less than a hundred feet? A. 
Yes; I can’t remember. Q. You knew when the car started 
to weave that way, and then all of a sudden it was all over; 
is that it? A. Yes.” 

Angelina Bonacci was present when her husband’s depo- 
sition was taken, and in her deposition her first answered 
question was: “Q. Well, Mrs. Bonacci, your testimony is 
just the same as your husband’s, isn’t it? A.J guess it is.” 
As to the movement of the automobile at the time of the 
accident, she said, in part: “Q. Do you know what went 
wrong with the car, or what happened? A. No, sir. I just 
saw when the car went like this and like this, you see (in- 
dicating). Q. Well, it just went on the paved road and then 
went off the left side of the paved road? A. Left side. Q. 
It didn’t go out on the right shoulder and then come back 
or anything like that? A. No; just like this (indicating). 
Q. Well, how far did it go as it was weaving that way, as 
it was going back and forth, was it a hundred feet? A. I 
can’t tell you. Q. Was it a hundred feet, or less than a 
hundred feet? A. I can’t tell you about that: I ain’t that 
smart to know; I don’t know.” 
~ It should be noted that the depositions were taken with- 
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out the aid of an interpreter; that no reference was made 
therein to the removal of the right hand of the driver from 
the steering wheel, or the turning of his face to the right 
and his eyes from the road. Further, the reaching for a 
cigaret, or the lighting of the same, were not mentioned, and 
neither was any reference made to a speedometer, but 
all statements as to speed were mere estimates of the 
deponents. 

The facts of the accident here in suit have been pre- 
sented to trial juries three times. The first was in the trial 
of the case of Antonio Bonacci v. Cerra, resulting in a 
verdict and judgment for the defendant. The second was 
the presentation of the case of Angelina Bonacci v. Cerra, 
the first trial of which resulted in a verdict for the defend- 
ant, as to which a motion for new trial was sustained by 
the trial court, and the second trial resulted in a verdict 
and judgment, from which this appeal is prosecuted. Prior 
to the second trial plaintiff’s petition was amended by 
changing the rate of speed alleged from 70 miles an hour 
to 80 miles an hour, and striking therefrom all portions 
thereof as hereinbefore italicized. The testimony as re- 
ceived in each of the three cases is embraced in the bill of 
exceptions allowed in the instant case. 

In the first trial the negligence upon which a claim to 
recovery was based was excessive speed. The speedometer 
then appears for the first time, and the rate of spéed, a 
matter of estimate when Bonacci’s deposition was taken, 
becomes definite and fixed. He now testifies that he ob- 
served the speedometer just before the accident and it 
showed 80 miles an hour. Defendant Cerra, at the trial of 
Antonio Bonacci’s case, testifying as to the accident, said: 
“It just happened that the car got out of my control, and 
went over in the ditch all at once. * * * Well, the first I 
know I had my hands on the wheel, and the car turned over 
on the side, that is all; that is all I remember.” 

Mrs. Bonacci was present at this trial but did not 
testify. Bonacci and wife were at this time represented by 
the same attorney. Some three days after this trial was 
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concluded, for the first time she informed her attorney 
(as she later testified) that after requests by her, through 
her husband, to Cerra that the latter drive slower, the car 
went off the paving on the left side of the road, and went 
into the ditch; that immediately before this happened 
Cerra, the driver of the car, turned his head to the right, 
looked at his wife seated in the front seat beside him, took 
his right hand from the steering wheel and handed some- 
thing to his wife, and that is the way he lost control of the 
car. 

Antonio Bonacci also so testified for the first time in his 
wife’s case. It was then that, in reply to a question as to 
what he saw Cerra, the defendant, do just before the acci- 
dent, he answered: “Well, I saw Mr. Cerra take his right 
hand from the steering wheel and reach something to his 
wife and then he lost control of the car and it go to the left 
side into the ditch.” Further, that at this time Cerra “had 
his eye off the road and was looking at his wife.” This wit- 
ness did not so testify in the trial of Antonio Bonacci v. 
Cerra. 

The testimony of Cerra, the defendant, also appears to 
have changed materially in the course of the litigation. As 
to speed, he originally testified, on direct examination, that 
at the time of the accident the automobile was traveling 
“about fifty-five or sixty, I guess;” on cross-examination, 
“I will estimate about fifty-five to sixty miles.” In the 
present case his testimony is: ““Q. What caused you to lose 
control of the car? A. Well, when the occurrence of the 
accident, you know, Your Honor, as you go usually on the 
road, usually anybody,—the gentlemen of the jury they 
probably know also,—you might have a smoke or some- 
thing. Now, I asked my wife to give me a cigarette and as 
I lit the cigarette the accident occurred and then I saw for 
certain I lost control and no way for me to avoid the acci- 
dent. Q. That is, you reached over with your right hand 
for the cigarette? A. Yes; my right hand. I had the left 
hand on the wheel. Q. And your right hand off? A. The 
right hand was off, yes. Q. And at that time what speed 
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were you making? A. Well, the average; you know, I go 
pretty speedy, sixty, seventy, and sometimes seventy-five, 
I don’t recall, but at the moment I just don’t recall the rate 
of speed I was going, but I was going pretty fast, but I 
don’t recall the rate of speed. Q. Would you say that it was 
eighty miles an hour? A. I couldn’t say. Q. And as far 
as you know there wasn’t any flat tire on your car at that 
time just before it left the road? A. No; there wasn’t any- 
thing wrong with the car all the way through. Q. The car 
was running along smoothly? A. Yes, sir.” It also appears 
as an established fact that Thomas Cerra first informed 
his own attorney of the above incident after the first trial 
of Angelina Bonacci v. Cerra had commenced and plaintiff 
had, as a witness therein, testified thereto. 

The foregoing record fairly discloses a course of litiga- 
tion with peculiar progressive developments. In whatever 
aspect it may be viewed, it admonishes that great care 
should be exercised by this court in weighing and analyzing 
the evidence in this, as well as in all other “guest cases.” 
Owing to the degree of negligence necessary, the guest 
statute presents cases new in character, and certainly in- 
volves characteristics peculiar to themselves. Almost in- 
variably the occupants of the car are either relatives or 
intimate friends, and consequently friendly to recovery. 
That the present case is not an exception to this rule plainly 
appears. “Especially is this true in cases where an insur- 
ance company will be the one ultimately liable. Oftentimes 
even the defendant seems willing to stultify himself by. 
confessing to wrong-doing that the plaintiff might prevail.” 
Belik v. Warsocki, 126 Neb. 560, 253 N. W. 689. 

Applying to the instant record the strict tests which the 
nature of the case and the clearly established relations and 
apparent inclinations of the parties involved necessitate, 
we will now consider the assignments of error on behalf of 
the appellant. 

Appellant contends that no error was committed by the 
trial court in the first trial of this case, and that no tenable 
ground existed for the trial court to set aside the verdict 
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first rendered, and that error was committed in so doing. 
The principles controlling were well stated in the case of 
De Matteo v. Lapidus, 116 Neb. 549, 218 N. W. 379, viz.: 

“An order of the trial court granting a new trial will not 
ordinarily be disturbed by this court, and not at all unless 
it clearly appears that no tenable ground existed therefor. 

“In passing upon a motion for new trial by a nisi prius 
court, it is proper to consider conflicting and improbable 
evidence received upon the trial, together with all other 
facts, circumstances, conduct and events occurring during 
trial, as they appeared to the trial judge. 

“An order granting a new trial by a nisi prius court 
which affords a litigant an opportunity to present his 
claims fairly in another trial will not be scrutinized as 
closely as would an order putting an end to his demands.” 

See, also, Wells v. Cochran, 84 Neb. 278, 120 N. W. 1123; 
Schlaifer v. Omaha & C. B. Street R. Co., 98 Neb. 207, 152 
N. W. 370; Clausen v. Omaha Loan & Bldg. Ass’n, 1381 Neb. 
666, 269 N. W. 517. 

The letter of the trial judge disclosed by the record in 
the instant case forms no part of the judgment roll. The 
present determination must not be construed as an ap- 
proval of the reasons stated therein as necessitating the 
sustaining of the motion for a new trial. For many assign- 
ments of error are contained in the motion for a new trial 
now under consideration which this order of the court in 
this case sustained generally. It is therefore the correct- 
ness of this order as an entirety, and not the reasons which 
the letter of the trial judge may contain, that is controlling. 
So considered, in view of the necessary discretion vested in 
the trial judge, we find no reversible error in his action 
so taken. The discussion of this subject in De Matteo v. 
Lapidus, supra, is extremely apropos in the instant case. 

The appellant contends that improper methods were 
used by the jury in arriving at the amount of the verdict. 
To sustain this contention appellant relies on the affidavits 
of certain jurors to the effect that the verdict as returned 
by them was made up of estimated compensation of $25 a 
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month for 24 years, a total of $7,200, to which the jurors 
added $1,300 as probable medical expenses, which item is 
unsustained by evidence in the record. 

The controlling principle applicable to the facts set forth 
in these affidavits is: “An affidavit of a juror as to what 
items the jury allowed or disallowed in computing the 
amount due, or what the jury believed they had a right to 
do under the instructions, is incompetent. Such matters 
are commonly held to inhere in the verdict.” Palmer v. 
Parmele, 104 Neb. 30, 175 N. W. 649. See, also, In ve E'state 
of Alton, 128 Neb. 411, 258 N. W. 871; Schindler v. Mulhair, 
182 Neb. 809, 273 N. W. 217. 

The questions covered by the assignments in appellant’s 
motion for a new trial, based on the insufficiency of the 
evidence and that excessive damages appear to have been 
given by the jury under the influence of passion and preju- 
dice, are more serious. 

It appears that in the accident of August 15, 1935, plain- 
tiff sustained a comminuted fracture of the humerus of 
her right arm. This was the chief injury suffered, though 
she received multiple bruises, and had abrasions and black 
and blue marks on her body, particularly her shoulder. 
She remained under the care of the surgeon practically 
continuously from the date of the accident to the date of 
her second trial, which occurred on May 4, 1937. Some 
three weeks had been spent in the hospital, and the surgeon 
testified that he made well over a hundred professional 
calls upon her. From this surgeon’s testimony it is plain 
that at the point of fracture new bone was formed, and 
the humerus became solid again; that the junction was 
good and the bone united firmly; that it was this witness’ 
opinion at the time of the trial that in another six months 
or a year Mrs. Bonacci would get back a 50 to 65 per cent. 
use of the injured arm. Mrs. Bonacci was 47 years of age 
at the time. Her occupation was housewife; no special 
qualifications appear, and no express value of her services 
was proved. There is no question that she suffered severe 
pain at the time of the accident, and the treatment to which 
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she was necessarily subjected eritailed suffering and dis- 
comfort usual in view of the nature of the injuries suffered. 
On the other hand, by amendments to her pleadings, all 
reference to medical and surgical care, nurse and hospital 
expenses was stricken from her petition. No evidence as 
to the value thereof appears in the record. These items 
which often constitute an element of recovery in personal 
injury cases are thus entirely removed from our considera- 
tion. We are then left to determine the matter of the ex- 
cessiveness of the recovery on the basis of pain and suffer- 
ing and discomfort experienced and the fact of disability 
after the accident to the time of the last trial, with assur- 
ance that in substantially a short period of time she will be 
fully restored to the 50 or 65 per cent. use of the injured 
arm. We are fully agreed that the verdict of $8,500 under 
the facts is not only excessive (Mullally v. Haslam, 106 Neb. 
860, 184 N. W. 910; Orleans Village v. Perry, 24 Neb. 831, 
40 N. W. 417), but to such a degree, when taken in connec- 
tion with all the evidence in this case, as to fairly establish 
that the same is the result of passion and prejudice. 
Stewart v. Weiner, 108 Neb. 49, 187 N. W. 121; Hutchinson 
v. Western Bridge & Construction Co., 97 Neb. 439, 150 N. 
W. 193. We conclude, therefore, that the trial court erred 
in its order overruling appellant’s motion for a new trial, 
and in its entry of judgment on the verdict. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


CLYDE M. EMPSON, APPELLEE, V. DEUEL COUNTY STATE 
BANK ET AL., APPELLANTS. 
279 N. W. 293 


FILED APRIL 26, 1938. No. 30318. 


1. Banks and Banking: STock: BONA FipE PurcHaser. In order 
that a purchaser of stock may acquire a title free from secret 
liens in favor of the corporation, or latent equities between prior 
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parties, he must be in a position of a bona fide purchaser for 
value. 


A purchaser of stock in a corpo- 
ration faes the same subject to such liens or equities as he has 
notice of at the time of purchase, or of which he has notice of 
facts sufficient to put him on inquiry in relation thereto. 

3. Equity. “Equity seeks the real and substantial rights of the 
parties, and applies the remedy in such manner as to relieve 
those having the controlling equities.” National Mortgage Loan 
Co. v. Hurst, 120 Neb. 37, 231 N. W. 519. 

It is an old and well-established principle that equity 

looks to the substance of things rather than the form, and will 

endeavor to carry out the real intent and purpose of the parties 
to a contract. 


APPEAL from the district court fur Deuel county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


Francis P. Matthews. William P. Kelley and L. O. Pfeiffer, 
for appellants. 


Beatty, Maupin, Murphy & Derry, contra. 


Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ. 


PAINE, J. 

This is an action in equity against the Deuel County 
State Bank and its stockholders and the Reconstruction 
Finance Corporation, hereinafter styled R. F. C., and the 
department of banking of the state of Nebraska, and its 
superintendent, wherein the plaintiff sought a decree de- 
claring that he was entitled, upon the retirement of pre- 
ferred stock in said bank, to have issued to him common 
stock in the amount of 50 per cent. of the preferred stock 
so retired, and plaintiff prayed that the defendants be 
enjoined from issuing said stock upon any other basis. 

The court found that the plaintiff was entitled to the 
issuance of such common stock upon the retirement of the 
preferred stock under an oral agreement made at the time 
the preferred stock was issued, and that the defendants 
had actual knowledge thereof and bought their stock sub- 
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‘ject to the rights of the plaintiff under said agreement, and 
enjoined the defendants from issuing the new common 
stock upon any other basis. Defendants gave a supersedeas 
bond in the sum of $1,000, and appealed from said decree. 

The decree of the district court found that the R. F. C. 
and the department of banking of the state of Nebraska 
and its superintendent were neither necessary nor proper 
parties, and dismissed them as defendants. 

The defendants assign as errors that the decree and 
findings are contrary to law and contrary to the evidence; 
that the court erred in not sustaining the motion of defend- 
ants objecting to the taking of any evidence, near the com- 
mencement of the trial, on the ground that the petition 
fails to state a cause of action, and on the ground that there 
is a defect of parties defendant; that the court erred in not 
sustaining the motion made when the plaintiff rested his 
case, in which defendants moved that the action be dis- 
missed against each of them for the reason that the evi- 
dence was insufficient to sustain the allegations of the peti- 
tion. As these grounds for reversal rest so largely on the 
question of the sufficiency of the evidence, it will be neces- 
sary to make a statement of the facts in the case. 

The Deuel County State Bank, of Chappell, had a capital 
stock of $25,000, divided into 250 shares of common stock, 
and on or about March 4, 1933, the said bank, with all 
other banks in the United States, was closed by presiden- 
tial proclamation. At that time J. W. Rogers and the plain- 
tiff owned the entire capital stock of the bank. After the 
bank holiday the said bank was only permitted to operate 
on a restricted basis, for its capital had been impaired, and 
it continued so to operate until August 8, 1984. Rogers and 
Empson immediately started to work to remove the restric- 
tions and to restore any impairment, and to strengthen the 
capital of the bank by securing an R. F. C. loan. While 
these negotiations were in progress, and before the plans 
could be carried out, Mr. Rogers was accidentally killed. 
Rogers and the plaintiff were personally liable to the city 
of Chappell upon a bond to secure a municipal deposit, and 
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Rogers had either indorsed, or was maker on, a note of 
$3,400 which Empson had given to an Omaha bank, and 
the Rogers estate desired to be free from the liability 
thereof, and thereupon the plaintiff acquired all of the 
Rogers stock in the said bank and assumed all liability to 
the city of Chappell, and the Omaha bank thereupon with- 
drew the claim it had filed against the estate of Rogers. 
These statements are disputed by the defendants, who 
claim that the Rogers stock certificates were never assigned 
to Empson, but were just surrendered by order of the 
court as worthless. But, at any rate, the certificates were 
delivered by the administrator to the possession of Empson, 
who turned them in for cancelation. In the statement of 
facts in relation to the ownership of the stock of the bank, 
no special mention will be made of the fact that at times 
some officers carried a small portion of their stock in the 
names of their wives. 

The plaintiff, in continuing his efforts to strengthen the 
capital of the bank, interested Ben B. McNair, then resid- 
ing north of Grand Island, at St. Libory. After McNair 
became interested in the proposition, it was agreed between 
the plaintiff and McNair that plaintiff would own 50 per 
cent. of the capital stock and McNair would own 50 per 
cent. of the capital stock. 

To enable the bank to remove the restrictions placed 
thereon by the state banking department, it was finally 
agreed that $20,000 should be borrowed from the R. F. C. 
and put into the capital structure of the bank, and on 
January 3, 1934, an application therefor was made to the 
R. F. C. This loan was granted, but, because of the double 
liability attached to ownership of stock in Nebraska state 
banks, the R. F. C. required that the preferred stock issued 
to secure such loans should be issued to individual stock- 
holders, who in turn would give their individual notes to 
the R. F. C. and put up the preferred stock standing in 
their names as collateral security therefor with the R. F. C. 

In accordance: with this arrangement, Ben B. McNair 
was issued $10,000 of preferred stock and the plaintiff was 
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given $10,000 of preferred stock, and each put up with the 
R. F. C. their personal notes and, as security therefor, 
their shares of preferred stock. It was also required by the 
state banking department that slow assets of a face value 
of about $32,000 should be eliminated from the reported 
assets of the bank, and that an additional $10,000 be put 
up in cash instead of such slow assets. Mr. McNair there- 
upon contributed his one-half, or $5,000 -in cash, of such 
additional requirement, but the plaintiff found himself 
unable to raise but $2,000 of his $5,000, and he therefore 
secured three of his friends, to wit, John R. Wertz, A. R. 
Todenhoft, and H. R. Isenberger, to each loan him $1,000 
in cash to make the $5,000 that the plaintiff was required 
to put in. The evidence does not disclose that Empson 
gave any notes for such money, but he had a certificate for 
five shares of stock issued in the name of each of -these 
three individuals, out of the stock which Empson had owned, 
but such certificates were not delivered, receipted for, nor 
taken out of the stock book at the time of their issuance, 
and there is some doubt whether they knew the certificates 
had been issued to them until some time afterwards. Each 
testified that they did not want bank stock, but expected 
Empson to pay back their $1,000 as soon as he could. 

When this arrangement was completed, and the bank 
was reorganized to carry it out, the plaintiff had 100 shares 
of preferred stock and 10 shares of common stock, and 
Ben B. McNair had 100 shares of preferred stock and 25 
shares of common stock, and Empson’s three friends had 
five shares apiece. Empson and McNair had each secured 
$10,000 in cash from the R. F. C., and each had raised an 
additional $5,000 to eliminate slow assets of $32,000 from 
the bank, and Empson, in addition, had waived his rights, 
as the sole remaining stockholder in the old bank, to all 
recoveries which might be made upon the $32,000 of assets 
eliminated. 

For many years there had been a competing bank in 
Chappell, to wit, the Chappell State Bank, which bank 
failed and was taken over by the department of banking. 


602 NEBRASKA REPORTS (VoL. 134 
Empson v. Deuel County State Bank 


Chester A. Peterson testified that on October 2, 1934, Paul 
Martin, representing the stockholders of the Chappell State 
Bank, approached Ben B. McNair with reference to buying 
out Mr. McNair’s stock in the Deuel County State Bank. 

In February, 1985, McNair went to see Todenhoft at 
Sterling, Colorado, and wanted to buy Todenhoft’s certifi- 
cate for five shares. It appears that up to that time Toden- 
hoft did not know that any such certificate had been issued. 
Shortly thereafter McNair made another trip to Sterling, 
taking the stock certificate which Empson had made out in 
Todenhoft’s name, and Todenhoft was paid $800 by McNair 
for this certificate, and signed a receipt for the original 
certificate which he then assigned. The plaintiff claims 
that McNair had in this deal taken advantage of him, and 
that he protested that McNair had violated their agreement 
by thus securing more than a 50 per cent. interest in the 
bank. McNair admitted that Todenhoft had told him that 
Empson had the right to acquire this stock, and McNair 
offered to sell Empson his stock in the bank, but Empson 
was not in a financial position to buy, and made out the new 
certificate for McNair, thus giving him a majority of the 
stock in the bank. 

Chester A. Peterson, representing the stockholders in 
the closed bank, had entered into a written contract with 
McNair to purchase his control of the Deuel County State 
Bank, and had paid $1,000 down. These new purchasers 
had, through McNair, secretly examined the assets of the 
bank in the nighttime, unknown to Empson, and on May 
11, 1935, the new stockholders, with their attorney, L. O. 
Pfeiffer, came into the bank and announced that they 
owned the control thereof through the purchase of McNair’s 
stock. They inquired whether Empson would sell his ten 
shares of stock in the bank, and he told them that he could 
not afford to sell because he had $40,000 invested in the 
bank, and explained to them the agreement with McNair 
that as the shares of preferred stock should be retired he 
should be issued 100 shares of common stock. 

When the new stockholders with their attorney examined 
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the stock book, a list of the stockholders was attached to 
the front of the stock book, which list is exhibit No. 7 in the 
bill of exceptions, and lists the stockholders of the bank, 
omitting their addresses, as follows: 


No. of Paid-up 

shares capital 
Name owned represented 
Ben B. McNair 120 $12,000.00 
E. E. MeNair 10 1,000.00 
John R. Wertz 5 500.00 
H. R. Isenberger 5 500.00 
C. M. Empson 110 11,000.00 
$25,000.00 


On that same morning, Frank O. Carlson had attempted 
to purchase the five shares of stock belonging to Wertz, 
and shortly thereafter Wertz and Isenberger sold their 
certificates of five shares each to the new stockholders for 
$2,500. 

New officers and directors were elected. The plaintiff 
was elected vice-president of the bank, the other offices 
being filled by the new stockholders who had bought out 
McNair’s stock. Empson continued as vice-president, and 
in December Chester A. Peterson, the cashier, showed 
Empson a letter he had written to the banking department, 
asking permission to retire a portion of the preferred stock 
and to issue common stock to be prorated among the pres- 
ent common stockholders in accordance with their common 
stock holdings, and not in accordance with Empson’s agree- 
ment, to which Empson objected. Empson had discovered 
certain irregularities in the note pouch, being notes pur- 
porting to have been signed by the cashier’s minor brother, 
aggregating several thousand dollars, and also excessive 
loans to the cashier’s father, and other irregularities, and 
he protested these matters directly to the cashier, who 
invited Empson to ride home in his car on the night of 
December 31, 1936, and upon arriving at the home he told 
him he was discharged and would be replaced the next day 
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by the young son of Frank O. Carlson, the president of the 
bank. 

On March 29, 1937, the plaintiff filed the petition in the 
case at bar. 

On many of the points the evidence of the plaintiff and 
the defendants is in sharp conflict, but the trial court in its 
decree found that it was orally agreed and distinctly under- 
stood by the parties at the time of the issuance of the new 
stock that Clyde M. Empson would, upon the retirement of 
the preferred stock, receive 100 shares of common stock, 
and Ben B. McNair should receive the same amount, in lieu 
of the preferred stock they each owned, and it was further 
agreed by and between the parties that Wertz, Todenhoft 
and Isenberger were not to receive, as dividends or other- 
wise, any additional stock; that the individual defendants 
herein, at the time of purchasing their stock, each and all 
had full, actual, and constructive knowledge and notice of 
said agreement, and took their stock subject to the rights of 
the plaintiff therein ; that said agreement is a valid, binding 
agreement, and one that the plaintiff is entitled to have 
enforced. In the opinion of this court, these findings of the 
trial court are. fully supported by the evidence in the case. 

A number of propositions of law appear in the briefs, 
but we have given so much space to the statement of the 
evidence that, while we have examined them, we will not 
be able to discuss all of them in this opinion. 

A stockholder in a corporation is entitled to relief in 
equity for specific performance of an agreement with other 
stockholders for equalizing their stock. 

The defendants insist that the directors of a corporation 
have no legal right to discriminate between stockholders; 
that all are entitled to share equally in the distribution of 
dividends, which should go to the record owners of the 
stock when such dividends are declared. The law well 
supports each of these propositions. However, it is also 
the law that a purchaser of corporate stock, with notice of 
latent equities between the prior parties, or with notice of 
facts sufficient to put him on inquiry, takes the title thereto 
subject to such equities. 
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This rule is discussed in 12 Fletcher, Cyclopedia Corpo- 
rations (Perm. ed.) 274, sec. 5479, under the heading, “Who 
are bona fide purchasers for value and without notice,” and 
states: “In order that a purchaser of stock may acquire a 
title free from secret liens in favor of the corporation, or 
latent equities between prior parties, he must be in the 
position of a bona fide purchaser for value. He takes sub- 
ject to such liens or equities if he has notice of them at the 
time of his purchase, or notice of facts sufficient to put him 
on inquiry, or if he is not a purchaser of the stock for 
value.” 

In the case of Tecumseh Nat. Bank v. Russell, 50 Neb. 
277, 69 N. W. 763, Commissioner Irvine stated that, while 
Bush claimed to be a purchaser for value without notice, 
he failed to establish the fact by the proof. In the case at 
bar, there can be no doubt that the defendants had actual 
notice of Empson’s claims. His evidence is clear and posi- 
tive; it is supported by many exhibits; the denials of the 
defendants are not convincing. 

Equity will examine the whole transaction, looking 
through corporate forms to protect the rights of innocent 
parties, for “Equity seeks the real and substantial rights 
of the parties, and applies the remedy in such manner as 
to relieve those having the controlling equities.” National 
Mortgage Loan Co. v. Hurst, 120 Neb. 87, 231 N. W. 519. 

And again, the case of Fenton v. Tri-State Land Co., 89 
Neb. 479, 181 N. W. 1088, where Judge Letton said that it 
is an old and well-established principle that “Equity looks 
at the substance of things rather than the form, and will 
endeavor to carry out the real intent and purpose of the 
parties to a contract.” 

The evidence is convincing that Wertz, Isenberger, and 
Todenhoft, who advanced $1,000 apiece to help Empson, 
were not to participate in any common stock issued in the 
retirement of the 100 shares of preferred stock purchased 
by Empson with his $10,000 note. 

“The general rule that the transferee of stock is entitled 
to all dividends declared after the transfer, and the trans- 
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feror to all those declared before the transfer, may be 
changed by the terms of the transfer or agreement of the - 
parties, where that is the intention of the parties.” 11 
Fletcher, Cyclopedia Corporations (Perm. ed.) 937, sec. 
5381. 

Corporate dividends may be made the subject of a valid 
contract in like manner and to the same extent as other 
personal property. Bank of Waverly v. Daily, 103 Neb. 7, 
170 N. W. 183; Cook v. Monroe, 45 Neb. 349, 63 N. W. 800; 
Platte County Independent Telephone Co. v. Leigh Inde- 
pendent Telephone Co., 80 Neb. 46, 116 N. W. 511; Latson 
v. Buck, 87 Neb. 16, 126 N. W. 760. 

The oral contract was not within the statute of frauds 
merely because it might not have been performed within a 
year. 

The record discloses that the two owners of this bank, 
Empson and McNair, were willing to go to any sacrifice 
to give the community a going bank, running without any 
restrictions. They first borrowed and put into its assets 
$10,000 apiece from the R. F. C.; they next each raised 
and put in $5,000 cash to enable the bank to take out of its 
assets $32,000 of slow paper. These were not assessments, 
but voluntary acts on their part. When better days came, 
and the bank was making money sufficient to retire a por- 
tion of the preferred stock, it is clear that it should be re- 
tired on the terms and in the manner agreed to by the 
stockholders at the time the money was invested to save the 
bank. 

We find no prejudicial error in the record, and the de- 
eree of the lower court is 

AFFIRMED. 
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IN RE ESTATE OF CHARLES D. MATHEWS. 
W. T. BARSTOW, APPELLEE, V. CITY NATIONAL BANK OF 
LINCOLN, APPELLANT. : 
279 N. W. 301 


FILED APRIL 26, 1938. No. 30275. 


1. Contracts: ASSENT. “In the absence of some statutory re- 
quirement or specific agreement that a contract is not to become 
effective until signed, assent thereto may be shown in other ways, 
as by accepting or delivering the contract and acting under it.” 
Utilities Ins. Co. v. Stuart, ante, p. 418, 278 N. W. 827. 

2. Bills and Notes: DIscHarGe. When the principal debtor be- 
comes the holder of a negotiable instrument at or after maturity 
in his own right, the instrument is discharged. 

If a negotiable instrument be discharged, 
it extinguishes the liability of all the parties thereto as a matter 
of law. 

4, Principal and Surety. As against all persons chargeable with 
notice that a judgment debtor is a surety only, any act which, 
had it occurred before the judgment, would have released him 
has the same effect when occurring after a judgment, and con- 
stitutes a sufficient defense to any action thereon, when the 
judgment did not determine whether the liability was primary 
or secondary. 

5. Judgment: DiscHarce. The filing of a motion or application 
in the same action in which the judgment was rendered is the 
proper procedure to obtain a discharge or satisfaction of a 
judgment of record when the movant or applicant is entitled 
thereto. 


APPEAL from the district court for Lancaster county: 
ELLWooD B. CHAPPELL, JUDGE. Affirmed. 


Stewart, Stewart & Whitworth and Charles B. Paine, 
for appellant. 


J. W. Kinsinger and H. C. Henderson, contra. 


Heard before Goss, C. J., Rose, EBERLY, DAY, CARTER 
and MESSMORE, JJ. 


CARTER, J. 
In this case it appears that the City National Bank of 
Lincoln filed a claim against the estate of Charles D. 
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Mathews, deceased, in the amount of $268,135.98 and in- 
terest. The claim was allowed and no appeal taken there- 
from. Several years later the executor of the estate of 
Charles D. Mathews filed a motion in the same proceeding 
to require the bank to satisfy its claim for the reason that 
the notes on which the claim was based were canceled, 
paid and discharged. The county court denied the exec- 
utor’s motion and no appeal was taken therefrom by the 
executor. However, the appellee, W. T. Barstow, as a 
general creditor of the estate, perfected an appeal to the 
district court. After a trial, the district court held that the - 
bank’s claim was satisfied and discharged and that the 
claim and order of allowance should be satisfied and dis- 
charged of record. From this order, the bank appeals. 
The only question for our determination is whether the 
claim allowed by the county court has been satisfied and 
discharged as found by the district court. 

The record discloses that the Continental Mortgage & 
Land Company, hereinafter called the Continental Com- 
pany, was a corporation engaged primarily in the buying 
and selling of Canadian lands. William White and Charles 
D. Mathews owned all of the stock of the corporation dur- 
ing the times mentioned herein until White became the 
sole owner in 1924. White was its president and handled 
all of the business transactions of the company. During 
1922 the Continental Company purchased a large quantity 
of land in Canada, which necessitated the borrowing of 
money from the City National Bank of Lincoln in the 
principal amount of $278,135.98. 

The Continental Company pledged its stock and all of 
its Canadian land contracts as security for the loan. In 
addition thereto, White indorsed all of the notes and 
Mathews indorsed all except one for $10,000, which was 
given subsequent to his death. Mathews died on October 
4, 1922, and the claim of the bank was filed against his 
estate on March 14, 1923, and allowed on February 13, 
1924. 

The evidence discloses that in 1926 the bank demanded 
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that the Canadian land contracts be sold and that the 
amounts derived therefrom be applied on the notes of the 
Continental Company. An agreement was drafted which 
provided in substance that White should .proceed to sell 
the Canadian lands and would receive $250 a month salary 
and his traveling expenses out of the collateral for so doing. 
In addition thereto, the agreement provided that, when the 
bank had received $100,000 under the agreement, and prior 
liens on the Canadian lands had been reduced $50,000, 
White was to be released from all further liability on his 
personal indorsement. The agreement also provided that, 
when the bank had received a net of $250,000 from the 
liquidation of the land contracts, any surplus obtained 
therefrom was to be divided equally between the bank and 
White. Incorporated in the agreement was the further 
provision: “However, the bank reserves its right of action 
and claim against the estate of Charles D. Mathews, de- 
ceased, as guarantor on the notes herein mentioned.” This 
agreement was signed by the Continental Company and 
White, but it was never signed by the bank. The evidence 
discloses, however, that White proceeded to liquidate the 
land contracts and received a salary of $250 a month and 
traveling expenses for so doing. The evidence also shows 
that White paid in an amount in excess of $250,000 and he 
thereafter was released from any personal liability on his 
indorsement on the notes. He also received back the stock 
of the Continental Company, which had been pledged, and 
a half interest in two tracts of the land which had been 
included in the collateral security for the loan. And also 
White received back all of the notes from the bank at a 
time when he had become the sole owner of the stock of the 
Continental Company. At the time of the trial: of the case 
in the district court, appellant claimed that there was still 
a sum in excess of $200,000 due on its claim against the 
estate of Charles D. Mathews, after crediting all payments 
made by White. 

An officer of the bank testified that the bank did not 
sign the agreement for the reason that it might injure the 
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rights of the bank in some litigation against the executor 
of the Charles D. Mathews estate then pending in the 
Canadian courts, and for the further reason that the sign- 
ing of the agreement might amount to a waiver of its claim 
against the Mathews estate filed and allowed in the county 
court of Lancaster county. It appears, however, that the 
agreement was carried out by the parties thereto. The bank, 
having received the benefits of the contract, and having 
treated the contract as binding between the parties there- 
to, is not now in position to say that it was ineffective. In 
the recent case of Utilities Ins. Co. v. Stuart, ante, p. 4138, 
278 N. W. 827, this court, in discussing this point, said: 
“In the absence of some statutory requirement or specific 
agreement that a contract is not to become effective until 
signed, assent thereto may be shown in other ways, as by 
accepting or delivering the contract and acting under it.” 
We believe this rule to be controlling in the case at bar. 

Under the contract, White was to be personally released 
as indorser on the notes upon the happening of certain 
conditions set out therein. These conditions were complied 
with and White was released, in writing, and the original 
notes returned to him. Appellee contends that this releases - 
the other indorser, Mathews, for the reason that the de- 
livery of the notes to White, the president, manager and 
sole stockholder of the Continental Company, the principal 
debtor, discharged the obligation. 

The Negotiable Instruments Law provides in part as 
follows: “A negotiable instrument is discharged: * * * 
Third. By the intentional cancelation thereof by the holder; 
Fourth. By any other act which will discharge a simple 
contract for the payment of money; Fifth. When the prin- 
cipal debtor becomes the holder of the instrument at or 
after maturity in his own right.” Comp. St. 1929, sec. 
62-801. 

“A person secondarily liable on the instrument is dis- 
charged: First. By any act which discharged the instru- 
ment; * * * Third. By the discharge of a prior party; 
* * * Fifth. By a release of the principal debtor, unless the 
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holder’s right of recourse against the party secondarily 
liable is expressly reserved.” Comp. St. 1929, sec. 62-802. 

When the principal debtor becomes the holder of a 
negotiable instrument at or after maturity in his own 
right, the instrument is discharged. Joy v. Buchanan, 131 
Neb. 83, 267 N. W. 174. 

Appellant contends, however, that the notes were de- 
livered to White in his individual capacity and not as the 
president, manager or sole stockholder: of the Continental 
Company. It must be borne in mind that the notes in ques- 
tion were payable to “ourselves” and indorsed by the 
Continental Mortgage & Land Company, William White 
and C. D. Mathews. White testified that he received them 
in his capacity as president of the Continental Company. 
It is quite apparent that the written release procured by 
White was sufficient to release his personal liability. There 
was therefore no object to be gained by a delivery of the 
notes to him personally. The record also shows that the 
last five notes returned to White were marked “paid.” 
This indicates an intent on the part of the bank to treat the 
obligations represented by the notes as satisfied. The only 
logical conclusion that can be drawn is that they were 
delivered back to White as an officer of the company. Fraud 
or mistake is not alleged or claimed. It is clear therefore 
that the Continental Company, the party primarily liable 
on the notes, became the holder thereof in its own right 
after maturity. Under the Negotiable Instruments Law, 
heretofore cited, and the decisions of this court, the notes 
were discharged. The instruments representing the in- 
debtedness having been discharged, those secondarily liable 
were discharged by virtue of the provision numbered first 
of section 62-802, Comp. St. 1929, heretofore quoted. 

Appellant contends that the liability of Charles D. 
Mathews was reserved in the contract between White and 
the bank. It is not necessary for us to discuss the effect of 
this provision of the contract in so far as it affected 
Mathews, who was not a party to it. The fact remains that, 
after the contract was carried out, the bank, by delivering 
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the notes to the Continental Company, thereby discharged 
the notes. Under the Negotiable Instruments Law, a party 
may be released without destroying the entire instrument, 
but if the instrument be discharged it extinguishes the lia- 
bility of all the parties thereto as a matter of law. The 
instrument having been discharged, it is not necessary for 
us to discuss the effect of the loss of Mathews’ right of in- 
demnity against White and the property pledged as security 
for the debt which was returned to White free of the lien 
of the debt. 

Appellant contends that the allowance of the claim of 
the bank against the estate of Charles D. Mathews was in 
effect a judgment and that the disposition of the notes sub- 
sequent thereto could not affect it in any way. With this we 
are not in accord. 

We believe the correct rule is stated in an annotation to 
Little Rock & F. S. Ry. Co. v. Wells, 54 Am. St. Rep. 216 
(61 Ark. 354, 33 S. W. 208), at page 258, wherein it is said: 
“The better opinion, however, is that a judgment does not, 
through the operation of the law of merger, change the 
relation of the parties so that a defendant who, before its 
rendition, was a surety becomes a principal. At least as 
against all persons chargeable with notice that he is a 
surety, any act which, had it occurred before the judgment, 
would have released him has the same effect when occurring 
after a judgment, and constitutes a sufficient defense to 
any action thereon.” This court, in the case of Drexel v. 
Pusey, 57 Neb. 30, 77 N. W. 351, adopted the foregoing rule, 
the applicable language being: ‘‘We adopt that which is 
deemed the better rule, namely, that the judgment entered 
on the note did not preclude Coffman from proving that he 
signed as accommodation indorser merely, and from insist- 
ing that he was discharged by the release by the judgment 
creditor of the property of Morrison.” See, also, Trotter v. 
Strong, 63 Ill. 272. We necessarily conclude that the judg- 
ment of the county court allowing the bank’s claim, but 
not determining whether the debtor was primarily or sec- 
ondarily liable, does not preclude the appellee from show- 
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ing a release of the debtor as indorser by a subsequent 
discharge of the notes representing the indebtedness. 

Appellant also contends that appellee did not prove suffi- 
cient interest to maintain this appeal. Appellee alleged in 
his petition that he was a creditor of the estate, that his 
claim had been allowed and that the sum of $12,275.48 
remained unpaid. Appellant in its answer admitted the 
filing and allowance of the claim and alleged that it had 
been paid, settled, satisfied and discharged. Upon a trial 
of the case, appellee offered in evidence the claim and the 
order allowing it. Appellant offered no evidence tending 
to prove that the claim of appellee had been paid or dis- 
charged. We are of the opinion that this evidence was 
sufficient to sustain the trial court’s finding that appellee 
had sufficient interest in the suit to maintain an appeal. 

Under the evidence in this case, the trial court properly 
ordered appellant’s judgment satisfied and discharged of 
record under the authority of Luikart v. Bredthauer, 132 
Neb. 62, 271 N. W. 165, wherein this court said: ‘“Appel- 
lant contends that the court was without jurisdiction to 
consider appellee’s application to have the records of the 
court show that the judgment was barred by the discharge 
in bankruptcy. We are of the opinion that a motion or 
application filed in the same action in which the judgment 
is rendered is a proper procedure to obtain the relief to 
which appellee is entitled.” 

We find no prejudicial error in the record and the judg- 
ment of the trial court is 

AFFIRMED. 


CITY OF LINCOLN, APPELLANT, V. HENRY H. STEFFENSMEYER 
ET AL., APPELLEES. 
279 N. W. 272 


FILep APRIL 26, 1938. No. 30313. 


1, Workmen’s Compensation: PENSIONS. The receipt and accept- 
ance by appellee of benefits under the workmen’s compensation 
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act will not operate to bar his right to a fireman’s pension, and 
section 48-111, Comp. St. 1929, when construed with sections 
48-121, 48-122, as amended by sections 40, 41, ch. 57, Laws 1935, 
.and sections 48-117, 48-130, 48-148, Comp. St. 1929, of the work- 
men’s compensation act, is ineffcctual in barring appellee’s 
right to both benefits. 

The term “pension” is not synonymous with 
onpeataion ” and is not compensation within the meaning 
of the statute governing workmen’s compensation. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


Ralph P. Wilson, Clarence G. Miles and Frederick H. 
Wagener, for appellant. 


Beghtol, Foe & Rankin, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


MESSMORE, J. 

Plaintiff filed a petition praying for a declaratory judg- 
ment. The agreed facts disclosed by the pleadings are as 
follows: 

March 23, 1916, defendant Henry H. Steffensmeyer was 
employed by plaintiff city as a member of its paid fire de- 
partment at a salary of $142 a month. September 12, 1935, 
he became totally and permanently disabled in the course 
of his employment and was paid his regular salary for one 
year from and after September 15, 1935. October 5, 1936, 
he filed a claim for a pension with the plaintiff under the 
terms of the firemen’s pension law of this state. December 
11, 1936, he filed a claim for workmen’s compensation 
benefits. January 27, 1937, he filed a petition for work- 
men’s compensation with the Nebraska workmen’s compen- 
sation court and is receiving the benefits of the act. Febru- 
ary 1, 1937, the city council of plaintiff city, by resolution, 
authorized the city attorney to bring this action for declara- 
tory judgment, to have the plaintiff’s liability under the 
workmen’s compensation act and the firemen’s pension act 
determined. The defendants’ answer claimed right of re- 
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covery under both acts. The plaintiff and defendants 
joined in a motion for judgment on the pleadings. The 
trial court rendered judgment for the defendants. Plain- 
tiff appeals. The use of the word “defendant” in this opinion 
refers to defendant Henry H. Steffensmeyer. 

The only assignment of error urged by plaintiff is: The 
trial court erred in finding defendant was entitled to com- 
pensation under the workmen’s compensation act and, in 
addition thereto, one-half of his regular salary under the 
firemen’s pension act, and that such recovery allows the 
defendant to receive double protection and double benefits 
for compensation for the same injury. 

In support of its contention plaintiff cites section 48-111, 
Comp. St. 1929, in part as follows: “Such agreement or 
the election hereinafter provided for shall be a surrender 
by the parties thereto of their rights to any other method, 
form or amount of compensation or determination thereof 
than as provided in Part II of this article.” In connection 
with the above section we cite section 35-203, Comp. St. 
1929, a section of the firemen’s pension law, viz.: 

“In case any fireman in a paid fire department in any 
metropolitan city, or city of the first class, except any city 
of the first class that has heretofore adopted a charter for 
its own government, shall become permanently and totally 
disabled from accident or other cause, while in the line 
of his duty, such fireman shall forthwith be placed upon the 
roll of pensioned firemen, at the rate as provided for re- 
tired firemen in the second preceding section: Provided, 
the provisions of this article shall apply to all paid firemen 
now on the retired list, and to the widows and minor chil- 
dren of any deceased fireman who was on the retired list, 
under the provisions of this article at the time of his death, 
and such widow and minor children shall receive such pen- 
sion as is provided for in this article; in case of partial 
disability of a fireman received while in the line of duty, 
he shall receive his salary during the continuance of such 
disability for a period not to exceed twelve months; Pro- 
vided, further, if it shall be ascertained by the board of fire 
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and police commissioners or other proper municipal au- 
thorities within twelve months that such disability has be- 
come permanent, then his salary shall cease, and he shall 
be entitled to the benefits of the provisions with reference 
to pensions referred to in this article.” 

It will be observed that to entitle a fireman to a pension 
21 years of service are necessary, or he must have sustained 
an injury, such as suffered by the defendant, in the course 
of his employment, resulting in total and permanent dis- 
ability. Plaintiff contends that defendant elected to come 
under the workmen’s compensation act, and that the lan- 
guage contained in section 48-111, Comp. St. 1929, i. e., “to 
any other method, form or amount of compensation,” con- 
stitutes a surrender of defendant’s right to obtain a fire- 
man’s pension, and that such section of the statute is an 
express provision which precludes defendant from receiv- 
ing both benefits. 

Plaintiff cites State v. Love, 89 Neb. 149, 181 N. W. 196, 
and contends that such case holds a fireman’s pension to 
be compensation. Without repeating the language con- 
tained in the opinion relative to this proposition, we can 
safely say that the question of whether or not a fireman’s 
pension is “compensation,” within the statutory meaning 
of the compensation law, was not for determination in that 
case, and a judicial opinion, expressed by the writer on a 
point that is not necessarily raised and not involved in the 
case, or on a point in which the judicial mind was not di- 
rected to the precise question necessary to be determined to 
fix the rights of the parties, constitutes dictum. The cited 
case was an action in mandamus brought to compel the 
placing of a fireman on the pension roll. Several defenses 
were involved, but the precise question of whether or not 
a fireman’s pension is compensation was not raised, and 
the decision on this point does nothing more than indicate 
that it might be compensation. 

Plaintiff cites Slater v. City of Grand Rapids, 248 Mich. 
480, 227 N. W. 788, as holding to the effect that a police- 
man’s widow, electing to take under the workmen’s com- 
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pensation act, could not recover a pension from the city. 
In that state the workmen’s compensation act contained 
specific language as follows: “Provided, however, That 
policemen or firemen, or employees of the police or fire de- 
partments, or their dependents, in municipalities or vil- 
lages of this state having charter provisions prescribing 
like benefits, may waive the provisions of this act and ac- 
cept in lieu thereof such like benefits as are prescribed in 
such charter, but shall not be entitled to like benefits from 
both.” Comp. Laws Supp. 1922, sec. 5429. No such lan- 
guage appears in the compensation act of this state, nor in 
the firemen’s pension act. Obviously, the court, in con- 
struing this language, precluded the claimant from re- 
covering both benefits, since, under the exact language of 
the statute, the claimant would not be entitled to like bene- 
fits. The case is not in point, and the language appearing 
in section 48-111, Comp. St. 1929, i. e., “any other method, 
form or amount of compensation,” must be construed with 
other sections of the workmen’s compensation act, as later 
set forth herein. 

When the defendant entered the employment of the 
plaintiff city, both the firemen’s pension act and the work-- 
men’s compensation act had been enacted into law. The 
firemen’s pension act was originally enacted in 1895 (Laws 
1895, ch. 39), thereafter amended in 1909 (Laws 1909, ch. 
60). The workmen’s compensation act was passed and 
approved in 1913 (Laws 1913, ch. 198). By chapter 122, 
Laws 1921, approved April 21, 1921, the terms of the 
workmen’s compensation act were, by amendment, broad- 
ened so as to embrace within their benefits policemen and 
firemen of metropolitan cities. In 1923 the firemen’s pen- 
sion act was amended to exclude charter cities, but pro- 
tected the rights of firemen then in the employ of the city 
as continuing under the act. The trend of this legislation 
discloses the evident intent of the legislature to include 
firemen within the provisions of the workmen’s compensa- 
tion act, and, if there existed an intent to the contrary, we 
believe such intent would have been incorporated within 
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the act, for the reason that this legislation over a period of 
years, involving both the firemen’s pension act and the 
workmen’s compensation act, was continually before the 
legislature, and the legislature was aware of both acts. 

Sections 48-121 and 48-122, Comp. St. 1929, as amended, 
provide the method of computing the benefits under the 
workmen’s compensation act by taking as the basis a cer- 
tain per centum of the wages received at the time of the in- 
jury. Section 48-126, Comp. St. 1929, as amended by sec- 
tion 39, ch. 57, Laws 1935, provides in part: ““Whenever in 
this article the term ‘wages’ is used, it shall be construed 
to mean the money rate at which the service rendered is 
recompensed under the contract of hiring in force at the 
time of the accident, and shall not include gratuities re- 
ceived from the employer or others, nor shall it include 
board, lodging or similar advantages received from the 
employer, unless the money value of such advantages shall 
have been fixed by the parties at the time of the hiring.” 
Section 48-117, Comp. St. 1929, uses this language: “Where 
compensation is claimed from, or proceedings taken against 
a person, firm or corporation * * * the compensation shall 
be calculated with reference to the wage the workman was 
receiving from the person by whom he was immediately 
employed at the time of the injury.” Thus, it will be seen 
that, if a firemen’s pension is synonymous with compen- 
sation, then the pension, by necessity, would be included 
in arriving at the amount of the compensation and would 
then be figured in such amount as provided for by the fore- 
going sections. The conclusion is obvious. 

In addition to the foregoing sections of the workmen’s 
compensation act, section 48-130, Comp. St. 1929, makes 
this exception in favor of the employee: “No savings or 
insurance of the injured employee, or any contribution 
made by him to any benefit fund or protective association 
independent of this article shall be taken into consideration 
in determining the compensation to be paid hereunder; nor 
shall benefits derived from any other source than those 
paid or caused to be paid bv the employer as herein pro- 
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vided, be considered in fixing the compensation under this 
article.” And section 48-148, Comp. St. 1929, reads in 
part: “But liability for compensation under this article 
shall not be reduced or affected by any insurance * * * or 
other benefit whatsoever, due to or received by the person 
entitled to such compensation.” 

Sections 48-130 and 48-148, Comp. St. 1929, are cited 
with approval and determine one phase of the case in the 
opinion in Shandy v. City of Omaha, 127 Neb. 406, 255 N. 
W. 477, the only case involving the same subject-matter 
that has been before the court in this state. In the cited 
case the widow of a fireman, killed in the course of his em- 
ployment, first obtained a fireman’s pension, and subse- 
quently sought benefits under the workmen’s compensation 
act, which the court allowed her. The plaintiff seeks to 
distinguish this case from the facts in the case at bar on 
the theory that, if the fireman’s widow had first taken under 
the workmen’s compensation act, then section 48-111, Comp. 
St. 1929, and the language therein contained, i. e., “any 
other method, form or amount of compensation or deter- 
mination thereof than as provided in Part II of this ar- 
ticle,’ would bar her right subsequently to receive a fire- 
man’s pension. In the body of the opinion in Shandy v. City 
of Omaha, supra, we find this language (p. 412) : ““None of 
the provisions of our law on which the city relies to sustain 
this defense in express terms negatives the right of a pen- 
sioner to recover under the provisions of the workmen’s 
compensation law, or declares the receipt of a pension to 
be a bar to such recovery.” To quote the last paragraph 
of the opinion: “We are therefore constrained to accept 
the view that the payment of pensions to firemen or their 
dependents under the laws relating to metropolitan cities 
in no way affects the claims of such persons under the 
workmen’s compensation act or their right to recover 
under the provisions thereof.” 

In view of the sections of the statute hereinbefore set 
out, and the express language used in the case of Shandy 
v. City of Omaha, supra, we believe that it is established by 


620 NEBRASKA REPORTS [VoL. 134 


. City of Lincoln v. Steffensmeyer 


the law of this state that the defendant is entitled to re- 
ceive the benefit of the workmen’s compensation act and 
the firemen’s pension act, and that it is of small consequence 
under which act he first accepts the benefits. To follow 
the plaintiff’s contention in its distinction of the Shandy 
case from the -facts in the instant case would place a 
technical refinement on a just analysis of the law and 
would not be in keeping with the thought of the opinion in 
Shandy v. City of Omaha, supra, but would, in fact, nullify 
the spirit of the law as announced in the opinion in that 
case. 

Many definitions have been given by the courts of the 
word “pension.” We can say in this state that a fireman’s 
pension is not “compensation,” within the meaning of the 
workmen’s compensation act, and that a fair interpretation 
and definition of the term “pension” is reflected by the fol- 
lowing authorities, as set forth in Words and Phrases: 

“A ‘pension’ is a stated and certain allowance made and 
granted by the government for valuable services performed 
in its behalf. It is a reward for continuous faithfulness in 
the discharge of public duty, and is a compensation for 
the hazard of the employment. In +e Roche, 126 N. Y. Supp. 
766, 768, 141 App. Div. 872.” 3 Words and Phrases (2d 
ser.) 952. 

“A ‘pension’ is a bounty springing from the gracious- 
ness and appreciation of sovereignty. It may be given or 
withheld at the pleasure of a sovereign power. Because 
one is placed upon a pension roll under a valid law is no 
reason why that law may not be repealed and the pension 
cease. Hddy v. Morgan, 75 N. E. 174, 178, 216 Ill. 437.” 
3 Words and Phrases (2d ser.) 952. 

“A pension is the regular allowance paid to an individual 
by the government in consideration of past services or in 
recognition of merit, and to the payment of which the 
whole resources of the government are pledged. Hawkins 
v. Randolph, 231 8. W. 556, 559, 149 Ark. 124.” 5 Words 
and Phrases (3d ser.) 930. 

“A ‘pension’ is usually regarded as a matter of grace and 
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not of right. Gleason v. Board of Com’rs of Sedgwick 
’ County, 141 P. 584, 585, 92 Kan. 632.” 5 Words and 
Phrases (3d ser.) 930. 

For the reasons given in this opinion, the judgment of 
the trial court is 

AFFIRMED. 

CARTER, J., dissenting. 

The question in this case is whether a fireman, totally 
and permanently disabled while in the employ of the city 
of Lincoln, can recover both compensation and a fireman’s 
pension under the circumstances detailed in the majority 
opinion. An award of compensation has already been made. 
Is the defendant also entitled to a pension? 

It is provided in the workmen’s compensation law of 
this state, section 48-111, Comp. St. 1929, that an election 
to come under the act “shall be a surrender by the parties 
thereto of their rights to any other method, form or amount 
of compensation or determination thereof.” 

A fireman’s pension is a form of compensation, within 
the meaning of the workmen’s compensation act herein- 
before quoted. The majority opinion states that this is not 
the case because it is not used as a part of the basis for 
calculating a compensation award under sections 48-121 
and 48-122, Comp. St. 1929, as amended. The writer of 
the opinion overlooks the fact that an award of compen- 
sation is based on the wages being earned at the time of 
the accident, and that the term “wages” is specifically de- 
fined and limited in meaning by the terms of the act itself, 
while the term “compensation,” used in section 48-111, 
Comp. St. 1929, is used in its ordinary sense, unrestricted 
by statutory definition. As a matter of fact, the statute 
by using the words “any other method, form or amount of 
compensation or determination thereof” indicates that the 
word was used in its broadest sense. A fireman’s pension 
is not the result of any contribution by the employee from 
wages or otherwise. It is either compensation or a gratuity. 
If it is a gratuity, the act providing for its payment is 
violative of constitutional provisions; if it is compensation, 
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it is barred by the express provisions of the compensation 
law. 

In State v. Love, 89 Neb. 149, 131 N. W. 196, this court, 
in discussing firemen’s pensions, said: “In applying these 
limitations to the instant case, it may be conceded that the 
pension forms an inducement to the individual to enter 
and remain in the service of the fire department, and that 
the pension in a sense is part of the compensation paid 
for those services. 2 Goodnow, Comparative Administrative 
Law, p. 74; Gray, Limitations of Taxing Power and Pub- 
lic Indebtedness, sec. 336. In this aspect of the case, if no 
part of the service was rendered subsequent to the enact- 
ment of the law, the compensation would be a gratuity 
forbidden by the fundamental law of the state. Mead v. 
Inhabitants of Acton, 139 Mass. 341.” 

In Cobbs v. Home Ins. Co., 18 Ala. App. 206, 91 So. 627, 
the court said: “The legislature, looking to the future, and 
not retrospectively, may provide a system whereby mu- 
nicipalities can increase the efficiency of their fire depart- 
ments by providing pensions for the firemen or their de- 
pendents, not as a gratuity, but as a part of the stipulated 
consideration for which they contracted and served.” 

Also, in State v. City of Minneapolis, 174 Minn. 594, 219 
N. W. 924, the court said: ‘A pension or retirement allow- 
ance is a gratuity where it is granted for services previous- 
ly rendered and which, at the time they were rendered, 
were fully paid for and gave rise to no legal obligation for 
further compensation. Stevens v. Minneapolis F. D. Relief 
Ass'n, 124 Minn. 381, 145 N. W. 35, 50 L. R. A. n. s. 1018; 
O’Dea v. Cook, 176 Cal. 659, 169 Pac. 366. It is not a 
gratuity when the services are rendered while the pension 
or retirement relief statute is in force, so that the statute 
becomes a part of the contract of employment and con- 
templates such pension or allowance as part of the com- 
pensation for the services rendered. * * * In Douglas v. 
Pension Board, 75 Cal. App. 335, 242 Pac. 756, it is stated 
that retirement pensions to employees are increased com- 
pensation, and this proposition has particular force as to 
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employees who perform such services subsequent to the 
passage of the law granting pensions.” 

The only logical conclusion that can be drawn is that a 
fireman’s pension is a form of compensation within the 
meaning of the compensation act. Clearly, the legislature 
never intended that an injured fireman should receive any- 
thing other than compensation payments if he elected to 
come under that act. This court should give effect to the 
plain language of the compensation law and deny the re- 
covery of a fireman’s pension in addition to the compensa- 
tion award already recovered. For the reasons herein set 
forth, I feel obliged to voice my dissent to the decision of 
the majority in this case. 


NEBRASKA STATE BANK LIQUIDATION ASSOCIATION, APPEL- 
LANT, V. VILLAGE OF BURTON, APPELLEE. 
279 N. W. 319 


FILED APRIL 26, 1988. No. 30279. 


1. Limitation of Actions. Statute of limitations on implied obli- 
gation to repay money borrowed by issuance of a void warrant 
begins to run on date of last payment on the warrant. 

Defendant village borrowed $700 on August 14, 1926, 
by issuance of a void warrant. Several payments were made 
thereon, the last on November 27, 1931. No further payments 
were made thereafter and no action by the village of any kind 
was taken in recognition of the warrant. Suit was begun on the 
warrant January 3, 1936. Amended answer repudiating the 
warrant was filed June 8, 1936, and this was the first action of 
any kind by the village attacking the warrant. Amended peti- 
tion for money had and received was filed May 7, 1937. Held, 
that the action for money had and received was barred by the 
statute of limitations. 


APPEAL from the district court for Keya Paha county: 
ROBERT R. DICKSON, JUDGE. Affirmed. 


Greenamyre & Nelson and Frederick M. Deutsch, for ap- 
pellant. 


Ross Amspoker, contra. 


624 NEBRASKA REPORTS [VoL. 134 
Nebraska State Bank Liquidation Ass’n v. Village of Burton 


Heard before Goss, C. J., ROSE, DAY, CARTER and MESS- 
MORE, JJ., and LIGHTNER and SPEAR, District Judges. 


LIGHTNER, District Judge. 

This suit was filed on January 3, 1936, in the district 
court, and originally sought recovery for balance of a $700 
warrant issued by certain officers of the defendant village 
on August 14, 1926. Payments had been made thereon as 
follows, to wit: October 26, 1928, $175; November 18, 
1931, $175; November 27, 1931, $125. The trial began in 
the district court on April 26, 1937. Plaintiff by permis- 
sion of the court filed an amended petition on May 7, 1937, 
changing its cause of action from a suit on the warrant to 
a suit for money had and received. Defendant filed its 
amended answer on May 27, 1937, pleading various de- 
fenses, but the only one we deem important is that the suit 
was barred by the statute of limitations. No reply was 
filed, but we consider this of no importance since the case 
was tried on the theory that the allegations of the amended 
answer were denied. Stewart v. American Hachange Nat. 
Bank, 54 Neb. 461, 74 N. W. 865; Sanely v. Crapenhoft, 1 
Neb. (Unof.) 8, 95 N. W. 352. Jury was waived. Finding 
was for defendant, and plaintiff appeals. 

It is asserted in plaintiffs brief, and not denied by de- 
fendant, that the district court based its judgment entirely 
upon the finding that the action was barred by the statute 
of limitations. 

Further facts necessary for an understanding of the case 
are that in the late spring or early summer of 1926 there 
was a water shortage in the village of Burton. Burton is 
a village of about 100 population and the total assessed 
valuation of its property in 1926 was $46,250, upon which 
a levy of 5 mills had been made for village purposes. The 
$231.25 so raised was sufficient for all village needs. No 
estimate of expenses was ever made by the village pursuant 
to section 5185, Rev. St. 1913, which was then in effect, 
and no annual appropriation bill was ever passed pursuant 
to section 5184 of the same statute. The warrant in ques- 
tion was issued to assist in putting in a water plant for the 
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village, but none of the provisions of section 5119, Rev. 
St. 1913, were followed. The testimony of the village treas- 
urer, George J. Kirsch, indicates the circumstances under 
which the warrant in question was issued: 

“There was a meeting held at one time prior to the 
undertaking of the installation of the water, and the mat- 
ter of finances was discussed. At that time they had an 
estimated amount that could be raised from a certain num- 
ber of subscribers, and the amount of money that could be 
raised through popular subscription. This was considerably 
short of what the estimated cost of the water plant would 
be; so I was asked to find out whether or not a warrant 
could be sold. It was also discussed at the time as to what 
the new law that had just been passed meant; what bear- 
ing it might have on this particular project. Well, I took 
the matter up to find out where this might be disposed of, 
and among others I wrote to Jabe Gibson, who at that time 
was connected with one of the Norfolk banks. He agreed 
to accept the warrant. After I had the correspondence 
showing it would be accepted by them, it was then under- 
taken and the system installed.” 

No claim was filed for $700, no formal action of any 
kind by the village board and none of the necessary steps 
taken to authorize borrowing the $700. 

The movement for a water supply had been begun by 
the citizens and twenty-five $50 shares were subscribed by 
23 different subscribers, two having taken $100 each, part 
of which was paid in cash and part in labor on the proposed 
system. The system was duly installed and the $700 was 
borrowed as explained by Mr. Kirsch and the warrant is- 
sued. The $700 went into the village treasury and it was 
all expended by the village in putting in the water system. 
All parties seem to have acted in the utmost good faith. 
The system was later taken over and conducted by the vil- 
lage. 

It may be conceded we think that, although the warrant 
itself was void and the contract to borrow the money was 
void and all the proceedings in regard to establishing the 
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water system were void, nevertheless the village having 
taken over the system and received the benefits from the 
money borrowed became liable in an action for money had 
and received. 

Where a municipal corporation receives money or prop- 
erty of another under and pursuant to a contract upon a 
subject within its corporate powers, which contract was 
entered into in good faith and without purpose to violate 
or evade the law, but for the failure to comply with the 
requirements of statutes made essential to a valid contract 
such contract was illegal and void, but the money or proper- 
ty so received is retained and subsequently devoted to 
legitimate municipal purposes, the municipality is liable 
therefor, and recovery may be had against it as upon an 
implied contract. Lincoln Land Co. v. Village of Grant, 57 
Neb. 70, 77 N. W. 349; Rogers v. City of Omaha, 76 Neb. 
187, 107 N. W. 214; Nebraska Bitulithic Co. v. City of 
Omaha, 84 Neb. 375, 121 N. W. 443. 

The only question in our judgment is with reference to 
the statute of limitations which under sections 20-206 and 
20-211, Comp. St. 1929, is four years. It will be seen from 
the above statement that the last payment on the warrant 
was on November 27, 1931, whereas plaintiff’s original 
petition was filed on January 3, 1936, or more than four 
years after the last payment on the warrant. 

A careful examination of the Nebraska cases indicates 
in our judgment that an action to recover on an implied 
assumpsit is barred at the expiration of four years after 
the cause of action accrues and that the cause of action 
arises, not at the time of repudiation of the void warrant or 
contract, but when the money was borrowed or the labor or 
materials furnished. In O’Neill v. City of South Omaha, 
102 Neb. 8386, 170 N. W. 174, it is said in the opinion: 
“Plaintiff’s cause of action accrued when the city accepted 
the dirt and retained it. It is therefore barred by the four- 
year statute of limitations.” In Murphy v. City of Omaha, 
1 Neb. (Unof.) 488, 95 N. W. 680, a municipal corporation 
had levied a special assessment which was afterwards 
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adjudged to be invalid and the suit was for money paid 
under the void or invalid assessment. The court held that 
an action therefor, which was an action for money had and 
received, must be brought within four years from the re- 
ceipt of the money. Markey v. School District, 58 Neb. 479, 
78 N. W. 932, was a suit for school furniture furnished to 
the district, but the warrant was held invalid because pay- 
able in the future. The furniture in question was fur- 
nished and the time warrant issued in October, 1886. In 
that case the district not only did not repudiate the war- 
rant, but seems to have taken action at several times in 
an attempt to validate it. It was held in that case that an 
action to recover on an implied assumpsit is barred at the 
expiration of four years after the cause of action arose. 
It is said in the opinion: “A recovery cannot be had in this 
case upon a quantum meruit, for the reason that such cause 
of action, if it ever existed, arose, as disclosed by the peti- 
tion, not later than October, 1886, and the action was not 
instituted until February 4, 1895, more than 8 years after 
the acceptance of the furniture by the defendants.” In 
Pomerene v. School District, 56 Neb. 126, 76 N. W. 414, 
it is said in the opinion: “Nor can we in this case de- 
termine whether, the work having been performed and 
accepted by the district, an implied assumpsit arose to 
pay therefor. If such an obligation existed the cause of 
action arose on completion of the work, or at latest on its 
acceptance, which is shown by the petition to be September 
2, 1889. This suit was brought June 7, 1895. The statute 
of limitations is a defense presented by the demurrer, and 
affords an effective bar to the implied assumpsit.” 

Appellant claims that the statute of limitations does not 
begin to run against a suit by the holder of a void warrant, 
even on the implied obligation, until the warrant is repudi- 
ated by the city, of which the holder has knowledge, citing 
in support of such rule, note, 94 A. L. R. 608; Geer v. 
School District, 111 Fed. 682; Incorporated Town of Gilman 
v. Fernald, 141 Fed. 941; Board of Commissioners v. Irvine, 
126 Fed. 689. 
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We have carefully examined these cases and, while some 
of them state the rule in the above words, we find that the 
rule actually applied is not so broad. What these cases 
hold is that, if the municipality does some affirmative act 
within the period of limitation in recognition of the bond 
or warrant, it prevents the statute of limitations from 
running even against the implied obligation. The holding 
is that it would be inequitable to permit the municipality 
to recognize the obligation and thus lull the holder into a 
sense of security and afterwards successfully plead the 
bar of the statute. 

In Geer v. School District, 111 Fed. 682, the void bonds 
were executed July 1, 1892; interest was paid January 1 
and July 1, 1893. Interest was not paid on the coupons 
maturing in 1894, 1895, 1896, and 1897, but a special tax 
was duly assessed and levied for the purpose of paying the 
interest for 1894, 1895, and 1896. This remained a lien on 
the taxable property of the district until after a suit was 
begun on the coupons in November, 1897. During these 
years the district repeatedly promised to pay the coupons, 
but failed to do so, and suit was begun in November, 1897, 
but the court in that suit, which was a suit on the obliga- 
tion, held that the bonds were void. The Geer case, supra, 
was assumpsit for the amount paid for the void bonds. It 
was instituted on April 16, 1900, which was more than six 
years after the bonds were purchased, but less than six 
years after the assessment, levy and promises above re- 
ferred to. Six years was the period of limitations ap- 
plicable. The court held that the district had recognized 
by such acts the bonds as valid obligations and had given 
no intimation of an intention to repudiate them until its 
answer was filed. The following quoted from the opinion 
gives the gist of the court’s reasoning: 

“As long as the district so recognized the same, and 
elected to treat them as legal obligations, we know of no 
reason requiring the plaintiff to take any steps to rescind 
the contract, or obligating him to resort to the courts to 
enforce the implied obligation. It would be a harsh and 
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thoroughly impractical rule to establish that the holder of 
a claim against a municipality is bound by any considera- 
tion of statutes of limitations to take steps to rescind an 
express contract to pay the same, as long as the munici- 
pality itself recognizes such express contract as a valid 
and binding obligation. The effect of such a rule would be 
to permit the municipality to lull the holders of its obliga- 
tions into inaction, and thereby, taking advantage of its 
own wrong, deprive them of a valuable right.” 

In Coffin v. Board of Commissioners, 114 Fed. 518, the 
court followed the Geer case. In the Coffin case the county 
passed a resolution within the statutory period ordering 
the void warrants to be exchanged for bonds. The court 
said: 

“The statute of limitations does not begin to run against 
such (suit for money paid for void bonds) until denial by 
the county of its obligation on such bonds; and the action 
of the county commissioners * * * in adopting a resolution 
recognizing the obligation of the county on the warrants, 
and directing the funding of the debt into bonds, is tanta- 
mount to a new acknowledgment, and stopped the running 
of the statute of limitations.” 

In Incorporated Town of Gilman v. Fernald, 141 Fed. 941, 
the city paid interest on the void obligations within the 
statutory period. The opinion explains the matter as fol- 
lows, the two opinions referred to being the opinions in 
the Geer and Irvine cases: 

“This court in two opinions has passed upon what we 
conceive to be the very question now involved, and has held 
in substance that when a municipality issues void bonds 
as evidence of an indebtedness which it had power to incur, 
for work or property of which it received the benefit, and 
subsequently paid the holder of the bonds interest as it 
matured according to the tenor of the bonds, the statute of 
limitations does not begin to run against an action brought 
to recover the money as long as the municipality recognizes 
its express obligation to pay the bonds and pays the holder 
interest thereon according to the requirement of the bonds 
themselves.” 
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Here the Village of Burton did nothing within the stat- 
utory period after the last payment was made that would 
justify a finding that it had waived the statute. Further- 
more, it would seem that the failure to make any fur- 
ther payment upon the warrant after November 27, 1931, 
amounted to a repudiation of the warrant. In our judg- 
ment the facts in this case do not bring plaintiff within 
the rule or reasoning of the Geer and other cases just dis- 
cussed. 

Appellant further contends that the statute of limitations 
was not properly pleaded and cites Pinkham v. Pinkham, 
60 Neb. 600, 83 N. W. 837, Id. 61 Neb. 336, 85 N. W. 285, and 
Dufrene v. Anderson, 67 Neb. 186, 93 N. W. 139. The plead- 
ing is not open to the objection stated, since it alleges that 
no payments were made after November 27, 1931; that 
the suit on the warrant was filed on January 3, 1936, and 
the amended petition for money had and received was 
filed May 7, 1937; that any cause of action in plaintiff ac- 
crued more than four years prior to the commencement 
of plaintiff’s action, and that any cause of action which 
may have at any time existed in favor of the plaintiff and 
against the defendant was barred by the statute of limita- 
tions when plaintiff’s action was commenced. Pleading 
the facts with reference to the statute of limitations with 
greater particularity is not necessary nor in fact desirable. 

A number of other contentions are made by appellant, 
all of which we have considered, but it would unduly extend 
this opinion to mention them all. 

The judgment of the district court is 

AFFIRMED. 
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Insurance: APPLICATION: ESTOPPEL. Where an agent of an 
accident insurance company takes an application for an acci- 
dent policy and assumes the responsibility of answering the 
questions asked in such application, answers such questions 
falsely or incorrectly, and without the applicant having made 
any statement in connection therewith or knowing the manner 
in which they were answered, the insurer will be estopped to 
claim that such representations were false or incorrect. 

Pouticy: Construction: ‘“ToTAL Dyisasmity.” “A 
literal interpretation of the term ‘total disability,’ in an acci- 
dent insurance policy implying by its terms utter mental and 
physical helplessness as a condition of liability, will not be 
adopted, where it would result in an unreasonable and unjust 
forfeiture of the accident insurance.’ McCleneghan v. London 
Guarantee & Accident Co., 1382 Neb. 131, 271 N. W. 276. 

: : “As a general rule, the 
term ‘total disability,’ in an accident policy, is, in insurance law, 
such a disability as renders insured unable to perform the sub- 
stantial and material acts of his business or occupation in the 
usual way.” McCleneghan v. London Guarantee & Accident Co., 
132 Hen. 131, ait N. W. 216. 


: “Where a total disability 
clause, fae portine to nie physical and mental helplessness 
essential to liability of insurer, if enforced literally, would re- 
sult in an unreasonable and unjust forfeiture of accident in- 
surance, it should be liberally construed to mean such a dis- 
ability as renders insured unable to perform the substantial 
and material acts of his business or occupation in the usual 
way.” McCleneghan v. London Guarantee & Accident Co., 182 
Neb. 181, 271 N. W. 276. 

RECOVERY: ToTaL DISABILITY. In an action on a 
policy of accident insurance, which provides for payment for 
total disability from bodily injury, effected directly and inde- 
pendently of all other causes through accidental means, and 
provides for such payments, if the injury, independently and 
exclusively of all other causes, shall wholly and continuously 
disable the insured from the date of accident from performing 
any and every kind of duty pertaining to his occupation, and 
further provides that the policy shall not cover accident, injury, 
or disability caused directly or indirectly, wholly or partly, by 
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bodily or mental infirmity, or by any other disease, the insured 
cannot recover for total disability where the effect of a disease, 
existing in insured at the time of the accident (the disease not 
being normal and usual to one of insured’s advancing years), 
added to the effect of the accident, causes the total disability, if 
the accident alone would not have caused such total disability 
had the insured not been so diseased. 

6. Instructions examined and held not to present the theory of the 
defendant supported by the pleadings and evidence to the jury. 


APPEAL from the district court for Douglas county: 
ARTHUR C. THOMSEN, JUDGE. Reversed. 


Kennedy, Holland, De Lacy & Svoboda, for appellant. 
Johnsen, Gross & Crawford, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and MUNDAY, District Judge. 


MuNpDAY, District Judge. 

This is an action by Ralph Russell ane the Glens 
Falls Indemnity Company on an accident insurance policy. 
The plaintiff claims he was wholly and continuously dis- 
abled for 1514 weeks from August 29, 1935, by an accident, 
while using a telephone, which prohibited him from per- 
forming any and every kind of duty pertaining to his oc- 
cupation. The policy provides in part as follows: 

“Does hereby insure Ralph Russell * * * by occupation 
a president—Russell Sporting Goods Company—against 
loss resulting from bodily injuries, effected directly and 
independently of all other causes, through accidental means. 
* * * Total loss of time. Or, if such injuries, independently 
and exclusively of all other causes, shall wholly and con- 
tinuously disable the insured from the date of accident 
from performing any and every kind of duty pertaining 
to his occupation, the company will pay the weekly in- 
demnity. * * * This insurance shall not cover * * * dis- 
ability * * * caused directly or indirectly, wholly or partly, 
by bodily or mental infirmity * * * or by any other kind of 
disease.” 

Plaintiff claims that on August 29, 1935, while he was 
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talking over long-distance telephone, he received a severe 
electric shock which resulted in total deafness and re- 
sultant injury to his nervous system, thus causing him to 
become totally and continuously disabled from August 29, 
1935, until December 16, 1935; that he is entitled to a 
weekly indemnity of $50 a week, or a total of $775. There 
was no claim for partial disability, which was also covered 
by the policy. 

The defendant by answer admits the issuance of the 
policy, and alleges that the plaintiff in his application 
answered the questions as to his physical condition falsely, 
and that, although plaintiff answered the question as to 
his hearing being impaired in the negative, the defendant 
alleges the fact to be that the plaintiff was completely deaf 
in one ear and that his hearing was diminished in the 
other, and that the entirely deaf ear was not affected by 
the shock received ; that the deafness of the plaintiff in one 
ear was unknown to the defendant; that the deafness ma- 
terially affected the hazard, and the plaintiff fraudulently 
procured the policy of insurance by concealment of said 
fact; that if the defendant had known the true facts it 
would not have issued said policy. Defendant further 
answers by showing a tender of the premium paid by the 
plaintiff to' the date of the accident and an election to 
rescind the policy from its date of issuance. Defendant 
denies that the plaintiff was totally disabled within the 
meaning of the policy, and that the plaintiff received an 
accident which directly and independently of all other 
causes produced total disability, and alleges that the con- 
dition of the plaintiff’s ear and his deafness, if any, was 
the result of a diseased condition which plaintiff had had 
for a number of years prior to the alleged accident. 

Plaintiff replies by denying allegations of the answer 
not admitted, and alleges that he had no knowledge of the 
questions and answers referred to in the answer as to his 
hearing, and alleges he was not asked the questions by 
the agent of the company; that the answers were not made 
by him but were filled in by the agent at a time and place 
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when the plaintiff was not present. Plaintiff further denies 
that he was completely deaf in one ear, and alleges that he 
had useful hearing. in both ears at the time of making the 
application and at the time of the alleged accident. 

The cause was submitted to a jury, which found in favor 
of the plaintiff for the full amount claimed. 

Appellant sets out many assignments of error, but the 
principal ones relied on are: That the plaintiff cannot 
recover because of the fraudulent misstatements in his ap- 
plication for insurance; that the plaintiff’s condition was 
such as did not wholly and continuously disable him from 
performing any and all kinds of duties pertaining to his 
occupation; that the accident did not, independently and 
exclusively of all other causes, cause the disablement of 
the plaintiff; that there was error in giving and refusing 
certain instructions. 

The evidence of the plaintiff was principally that of his 
associates and friends, who stated that in their dealings 
with him he had a fairly useful hearing. The plaintiff 
himself stated that he had normal hearing in his right ear, 
but had deficient hearing in the left ear before the acci- 
dent. Dr. Kully testified in behalf of the plaintiff that many 
people, especially in advanced years, have catarrhal trouble 
in the ear, but that catarrhal trouble and resultant deaf- 
ness were never alone of sufficient severity to cause the 
need of hearing aids; that it was his opinion the injury to 
the nerve and the concussion which caused the total deaf- 
ness in the right ear; that plaintiff had a useful hearing 
before the accident. Dr. Callfas was a witness for defend- 
ant. He had examined the plaintiff several times in years 
previous to the accident and had charts made at the time 
of some of these examinations. Dr. Callfas stated that the 
plaintiff had at all times previous to the accident quite de- 
fective hearing in his ears, especially the left ear; also, he 
had examined the plaintiff soon after the accident. Other 
medical witnesses for defendant stated that the plaintiff's 
total deafness after the accident was contributed to by the 
previous diseased condition of his ears. We think a fair con- 


VoL. 184] JANUARY TERM, 1938 635 
Russell v. Glens Falls Indemnity Co. 


clusion from the evidence is that there was considerable de- 
fect in hearing of the plaintiff’s left ear previous to the 
accident, and that the hearing in the right ear was prob- 
ably somewhat less than normal, but he had a fairly useful 
hearing. It would serve no useful purpose to analyze all 
the evidence. Our study of the evidence convinces us that 
the plaintiff was for all intents and purposes disabled for 
the period claimed in the petition. 

The trial court fairly submitted the question to the jury 
as to whether or not the agent for the defendant, without 
the applicant’s knowledge and without the applicant ever 
having made any statement in connection with the questions 
alleged to have been fraudulently answered by the plaintiff, 
answered the questions and placed the answers in the ap- 
plication. It is the settled law of this state that, where an 
agent of an insurance company takes an application for a 
policy and assumes responsibility by answering the ques- 
tions presented in such application, without the applicant 
having made any statements in connection therewith, or 
knowing the manner in which they are answered, the com- 
pany is not permitted to rely on the representations being 
false. Scott v. New England Mutual Life Ins. Co., 128 Neb. 
867, 260 N. W. 377; Home Fire Ins. Co. v. Fallon, 45 Neb. 
554, 68 N. W. 860; German Ins. Co. v. Frederick, 57 Neb. 
5388, 77 N. W. 1106; Roth v. Employers Fire Ins. Co., 123 
Neb. 300, 242 N. W. 612. The jury correctly found this 
issue against the defendant. 

Was the plaintiff wholly and continuously disabled from 
performing any and all kinds of duties pertaining to his 
occupation for the period of 1514 weeks? At the date of the 
accident the plaintiff was 63 years of age and in seemingly 
good health. He was the managing head of a large retail 
business in Omaha, Nebraska. Before the accident he was 
at his desk every day handling the details and assuming 
the responsibility of his large company, together with the 
burdens of financing and handling the various problems 
and incidents in connection therewith. Every day his du- 
ties made it necessary for him to have many conversations 
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over the telephone and directly with different individuals. 
This was shown by the testimony of his associates. That 
the accident occurred is not disputed. The same line of 
testimony showed that after the accident the plaintiff for 
the time in question was unable to carry on conversations 
and was nervous and irritable. There are a few incidents 
indicating that plaintiff might have been able to transact 
some of his former duties during the period of claimed 
disability. This court in the well-reasoned case of Me- 
Cleneghan v. London Guarantee & Accident Co., 182 Neb. 
131, 271 N. W. 276, states a just and equitable rule as the 
law of this state. Under this rule the trial court properly 
instructed the jury as to determining whether or not the 
defendant was totally disabled within the meaning of the 
policy. While the court’s instruction might have been im- 
proved by stating that the disability must be such as to 
prevent the substantial and material acts of the plaintiff’s 
business, instead of indicating only “substantial and ma- 
terial acts,’ but, since the case is reversed, if there is any 
error in this instruction, it can be given further attention 
if this question arises later. 

The defendant earnestly contends that the total dis- 
ability is not wholly the result of the accident, but results 
from the accident cooperating with existing disease or in- 
firmity, and that a claim based on such disability is not 
within the terms of the policy, especially where the result- 
ing total deafness would not have been produced but for 
such existing bodily defect or infirmity. This brings us to 
a question in the case that is more perplexing and for its 
solution requires painstaking study of the evidence, the law, 
and the instructions given by the court. Did the trial court 
properly submit the question to the jury as to whether or 
not a disease of the insured existing at the time of the acci- 
dent cooperated with the results of the accident to produce 
the total disability? 

In instruction No. 4 the court instructed the jury, in so 
far as material to this question, as follows: “The burden 
is upon the plaintiff to establish by a preponderance of the 
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evidence the following propositions: (1) That on or about 
August 29, 1935, the plaintiff had an electric shock over 
the telephone under the conditions as described in the peti- 
tion as instruction No. 1; (2) that as a result of such elec- 
tric shock the plaintiff became totally deaf and received an 
injury to his nervous system; (3) that such injury and 
deafness was caused solely from such claimed accidental 
means directly, independently and exclusively of all other 
causes.” 

In instruction No. 5 the jury were told that, if the plain- 
tiff knowingly and falsely signed the application as to his 
hearing, he could not recover. 

Instruction No. 7 given by the court is as follows: “If 
you find for the plaintiff on instruction No. 5, and you 
further find that the plaintiff was partly deaf before the 
claimed accident was received by him; that he suffered an 
electrical shock at the time and place claimed and as a re- 
sult thereof became totally deaf, and you further find that 
he was during the 1514 weeks after receiving such electrical] 
shock totally incapacitated from performing any and every 
kind of duty pertaining to his occupation, then the fact that 
the shock aggravated a prior condition, if such you find, 
would not defeat the plaintiff’s recovery unless you further 
find that during the period of 1514 weeks for which the 
plaintiff is attempting to recover, any disabling condition 
of deafness because of such claimed accident was due partly 
to the progressive character of disease, the progress of the 
disease manifesting itself after such claimed accident, and 
thereafter such progressive character of disease either 
directly or indirectly contributed toward such claimed total 
disability, then in the latter event, the plaintiff would not 
be entitled to recover, the policy excluding any liability 
for disability by any kind of disease, and in this case, if 
you find for plaintiff on instruction No. 5, the accidental 
injury independently and exclusively of all other causes 
arising after such accident must be the disabling factor.” 

Defendant requested the following instruction: ‘You 
are instructed that the plaintiff in his petition alleges that 


638 NEBRASKA REPORTS [VoL. 1384 
Russell v. Glens Falls Indemnity Co. 


the accident in question resulted in total deafness causing 
total disability during the period sued on. Now you are 
instructed that if you believe that the deafness which the 
plaintiff was suffering after the accident was caused both 
by the accident and the diseased condition of plaintiff’s 
ears, and that the diseased condition of plaintiff’s ears at 
the time of the accident directly and indirectly, or wholly 
or partly, caused such total disability, as claimed by plain- 
tiff then your verdict should be for the defendant.” Also, 
defendant requested two other instructions setting out in 
different form the same proposition as in its requested in- 
struction above. 

The decisions on the question above set out in other 
jurisdictions are not uniform and are inharmonious and in 
conflict, and we find by examination of the many cases 
cited in the briefs that any attempted reconciliation of 
them is hopeless and would result in absurd distinctions. 
In this state there is not a clearly defined rule under the 
previous decisions of this court. One source of confusion 
in the decisions on this question in different courts, even 
in the same jurisdiction, is in applying the reasoning and 
law of one case, based on a certain insurance contract 
providing for benefits resulting from accident, to another 
case with a different contract. Many of the cases are 
where contracts involve only the provision “resulting di- 
rectly, independently, and exclusively,” while others have 
the additional phrase “wholly or in part, directly or in- 
directly, from disease or other bodily infirmity or other 
disease,” or a phrase of like nature. There is clearly a dis- 
tinction between the two contracts. Of course, this is not 
the only reason for the conflict in decisions. It is not the 
reason that the rule of this court is somewhat confused, 
as will be hereinafter shown. 

The different courts have adopted different reasons as a 
basis to determine whether or not there shall be a recovery 
on such policies. Some courts base their decisions on the 
rule of efficient proximate cause of the accidental injury, 
others the remote cause, others reasonable interpretation 
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of the contract, others the intention of the parties to the 
contract, and others whether or not the diseased condition 
of the insured was the usual or necessary effect of the 
insured’s age. 

It seems reasonably clear that a policy with the phrase 
“resulting directly, independently and exclusively’ refers 
to the efficient, substantial and proximate cause of the 
disability at the time it occurred. On the other hand, a 
policy which also has the phrase “wholly or partly, directly 
or indirectly, from disease or mental or bodily infirmity” 
refers to another contributory cause, whether proximate or 
remote. To illustrate: A person might be standing near 
a stone wall and become dizzy and fall and receive a serious 
injury. Clearly there is an accident. But if the dizziness 
. was caused by an existing illness or disease of the insured, 
the iHness or disease would be the remote or indirect cause 
of the injury. It would at least in part cause the injury. 
It would be a contributing and cooperating cause. But, 
whether a proximate or remote cause, if a contributing 
cause, there can be no recovery where such a cause is 
excluded by the policy. If the results of the accident, added 
to the diseased condition of an insured, produced the ulti- 
mate total result, under policy having the phrase “wholly 
or in part, directly or indirectly,” there could be no re- 
covery. But the disease must be of such a substantial 
character as to cause or in a substantial way to cooperate 
with the results of the injury to produce the total disability. 
Of course, in a case where the disease of which an insured 
was disabled resulted from the accidental injury, the 
situation would be different; as also it would be-if the in- 
sured had a disease and the accidental injury caused the 
disablement independently of the disease. 

Where the policy does not include the disease provision 
against disability “caused directly or indirectly, wholly or 
partly, by bodily or mental infirmity or other disease,” or a 
like phrase, the modern rule seems to be as expressed in 
Fidelity & Casualty Co. v. Meyer, 106 Ark. 91, 152 S. W. 
995, 44 L. R. A. n. s, 498, and in Driskell v. United States 
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Health & Accident Co., 117 Mo. App. 362, 93 S. W. 880. In 
the latter cause it is stated: 

“People differ so widely in health, vitality and ability to 
resist disease and injury that what may mean death to one 
man would be comparatively harmless to another, and, 
therefore, the fact that a given injury may not be generally 
lethal does not prevent it from becoming so under certain 
conditions; and if, under the peculiar temperament or con- 
dition of health of an individual upon whom it is inflicted, 
such injury appears as the active, efficient cause that sets 
in motion agencies that result in death, without the inter- 
vention of any other independent force, then it should be 
regarded as the sole and proximate cause of death. The 
fact that the physical! infirmity of the victim may be a 
necessary condition to the result does not deprive the injury 
of its distinction as the sole producing cause. In such case, 
disease or low vitality do not arise to the dignity of con- 
curring causes, but, in having deprived nature of her 
normal power of resistance to attack, appear rather as the 
passive allies of the agencies set in motion by the injury.” 

In the Meyer case it is stated that the policy does not 
contain the disease provision and this is given as a reason 
for not following several leading cases named in the opinion, 
and the above quotation from the Driskell case is approved. 

Now, what are the decisions of this court on such poli- 
cies? In Ward v. Aetna Life Ins. Co., 85 Neb. 471, 123 N. 
W. 456, the first point of the syllabus is: ‘In an action on 
a policy of accident insurance, which provides that the 
company shall be liable for the death of the assured result- 
ing from bodily injuries effected through external, violent 
and accidental means which, independently of all other 
causes, produced his death, it is error to instruct the jury 
that there may be a recovery under such policy if they find 
that the death resulted proximately and as the moving 
cause from the accident, where ‘there were other causes 
that accelerated, or, even being added, resulted in death.’ ”’ 
In the opinion is the following language: “If a beneficiary 
under an accident policy can add other causes than those 
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resulting from the accident and base a recovery upon the 
death of the assured from such added causes, there would 
be no limit to the liability of an accident insurance com- 
pany, and the conditions in its policy would be valueless.” 
The case was before the court several times. There appears 
to be no disease provision in the policy, but the court did 
not permit a recovery when the results of the disease were 
added to the results of the accident, thus causing total dis- 
ability. 

Then later, in Moon v. Order of United Commercial 
Travelers, 96 Neb. 65, 146 N. W. 1037, the policy included 
the disease provision. A careful study of this case shows 
that recovery was permitted on the theory that the acci- 
dental injury was the proximate cause of the death of the 
insured, suffering from a diseased condition, which was 
the usual and necessary condition of old age. This conclu- 
sion as to the basis of the decision is sustained by state- 
ments in the opinion: “It is also contended by the defend- 
ant that the death was in consequence of disease, and that 
it was caused wholly or in part by bodily infirmity, and 
that the injury received was not the proximate, sole and 
only cause of the death. This would seem to bring us to the 
question whether the beneficiary of an elderly person who 
dies because of the injury received through an accident can 
recover anything if the organs of the body are affected by 
the age of the assured. When the membership is created, it 
must be known that the member will grow old if he lives, 
and that the organs of his body; including the heart, lungs 
and kidneys, are likely to be affected in time, and that the 
assured will be unable to resist in his old age the force of an 
accident which he might have successfully resisted at an 
earlier period.” The only cases cited in the opinion on the 
question now under consideration are Iowa and Wisconsin 
cases, where the disease resulted from the accident. The 
case of Ward v. Aetna Life Ins. Co., supra, was not men- 
tioned. In the opinion a large amount of evidence is set 
out. There seems to be no complaint as to instructions. A 
reading of the opinion does not convince us that the ques- 
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tion now considered was then considered by the court. See 
note, 34 L. R. A. n. s. 445. 

The defendant pleaded and its evidence tended to sustain 
the contention that plaintiff’s total deafness was partly 
caused by disease. This evidence was disputed by the plain- 
tiff. Nevertheless it was one of the theories of the defense 
presented by it at the trial. Therefore, it was a question 
for the jury under proper instructions. On this phase of 
the case, instruction No. 7 given by the court permits the 
jury to find for the plaintiff, if they find plaintiff was 
partially deaf before the accident, and that the electrical 
shock received by him in the accident added and caused ad- 
ditional deafness, which, combined with the prior deafness, 
resulted in the total disability. The instruction disregarded 
and eliminated the effect of the condition of plaintiff’s ear 
at and prior to the time of the accident, unless any disabling 
condition of deafness because of such claimed accident was 
due partly to the progressive character of the disease. This 
is contrary to the insured’s contract and to the law, as 
heretofore shown. The requested instruction was made at 
the proper time by the defendant and was such an instruc- 
tion as would serve to guide the jury in weighing certain 
features of the evidence in connection with the issues made 
by the pleadings. It was a correct statement of the law 
and was not covered by any instruction given by the court. 
The court did give an instruction touching this feature of 
the case, but it was not complete. It was the duty of the 
court to give the requested instruction or one of similar 
import. Not to do so under the above facts, issues and cir- 
cumstances was prejudicial error. 

The appellee in his brief seemingly endeavored to justify 
the giving of instruction No. 7 and the not giving of de 
fendant’s requested instruction by contending the substance 
is covered by the court’s instructions, and that some of the 
defendant’s expert medical witnesses on cross-examination 
in effect stated that the total deafness of plaintiff would 
have been produced by the accident whether plaintiff’s ears 
were diseased or not at the time of the accident. The record 
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does not sustain this contention. Even though the wit- 
nesses did so state, the defendant produced other evidence 
in conflict therewith, which made the question one for the 
jury under proper instructions. 
The judgment is reversed and the cause remanded for 
further proceedings. 
REVERSED. 


OscaR A. HOFFMAN, APPELLANT: IDA M. HOFFMAN ET AL., 
INTERVENERS, APPELLANTS, V. LEMUEL D. GEIGER ET AL., 
APPELLEES AND CROSS-APPELLEES: WHITEBREAST FUEL CoM- 
PANY ET AL., INTERVENERS, CROSS-APPELLANTS. 
279 N. W. 350 


FILED APRIL 29, 1938. No. 30246. 


1. Pleading. “Jn general a plaintiff waives error in sustaining a 
demurrer to his petition by filing an amended petition.” Wheeler 
v. Barker, 51 Neb. 846, 71 N. W. 750. 

2. Corporations: NoTIcCE oF INDEBTEDNESS. The liability of a 
stockholder for the debts of a corporation following a failure to 
publish annually the existing debts of a corporation, provided 
for by section 24-213, Comp, St. 1929, is penal in its nature and 
will ne strictly construed. 

RIGHT oF ACTION. “The liability of a stock- 

alder 4 in a corporation for failure of the corporation to publish 

notice of indebtedness required by section 577, Rev. St. 1913 

(now section 24-218, Comp. St. 1929), is in the nature of a 

penalty for neglect of duty. One stockholder, who is equally in 

fault in that regard with all other stockholders, cannot maintain 
such action, as ereditor of the corporation, against the other 

stockholders.” Singhaus v. Piper, 108 Neb. 493, 172 N. W. 523. 

; In a suit to enforce stockholders’ 
liability for paitane to publish notice of indebtedness, though a 
plaintiff and interveners fail to maintain their causes of action, 
yet that will not deprive other interveners, similarly situated, 
from proceeding in the same case to enforce liability of the 
stockholders to them, if such interveners have a good cause of 
action. 

5. Limitation of Actions. As regards limitation for suing under 
stockholders’ double liability statute (section 24-213, Comp. St. 
1929), corporate assets in bankruptcy are not “exhausted” 
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until final dividend is paid to creditors. Hansen v. Welch, Cook, 
Beals Co., 49 Fed. (2d) 576. 


APPEAL from the district court for Lancaster county: 
ELLWooD B. CHAPPELL, JUDGE. Affirmed in part and re- 
versed in part. 


Arthur Balis, for appellants. 
O. B. Clark, for cross-appellants. 


Ralph S. Moseley, J. W. Kinsinger, Woods, Aitken & 
Aitken, John J. Ledwith, R. O. Williams, George Risser, 
William Niklaus, Field, Ricketts & Ricketts, Sterling Mutz, 
William Holt and McKillip & Barth, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


Goss, C. J. 

This is a suit to enforce liability against holders of stock 
in a failed corporation for failure to publish notice of in- 
debtedness as required by section 24-213, Comp. St. 1929. 
It never reached the trial stage. To state the facts concisely 
is difficult because the transcript alone, on which the qués- 
tions of law arise, consists of 386 pages. 

The suit was begun by a petition in equity filed May 24, 
1934, by Oscar A. Hoffman, alleging himself to be a creditor, 
for himself and for all other creditors similarly situated, 
of the Globe Delivery Company, a corporation, against 
stockholders of the Globe Delivery Company, on their stat- 
utory liability as such stockholders. The petition alleged 
that the corporation had been put through bankruptcy 
and had no funds or property except $5,176.33 with which 
to pay the proved and listed creditors $21,859.54, the debt 
due them. Plaintiff alleged that the debt due him was 
$2,867.29 and his dividend in the bankruptcy proceeding 
was $678.97, leaving a balance of $2,188.32 still due him; 
that plaintiff became a creditor on or about March 10, 
1923, by accepting a series of notes, one of which fell due 
each month; that the company paid to apply upon plaintiff’s 


VoL. 134] JANUARY TERM, 1938 645 


Hoffman v. Geiger 


indebtedness from time to time so that on the 14th of 
March, 1934, the indebtedness was as above stated; that 
from August 2, 1919, up to the time the corporation was 
declared a bankrupt, it had failed to publish notice of its 
indebtedness and defendant stockholders had become jointly 
and severally liable for the debts of the corporation, Plain- 
tiff prayed an accounting and recovery. 

May 28, 1934, Ida M. Hoffman and Charles F. Hoffman 
filed their petition of intervention and set up their claims 
as creditors on the same grounds as plaintiff; that is, that 
they held notes of Globe Delivery Company. 

Defendants moved to make the petition more definite 
and certain by stating the nature of the consideration given 
by Globe Delivery Company in exchange for the notes al- 
leged to have been taken by plaintiff. Likewise defendants 
moved to make the petition of intervention, which had set 
up notes of Globe Delivery Company as the basis of the 
debt to interveners, more definite and certain. Both mo- 
tions were sustained and, in his amended petition, plain- 
tiff, and, in their amended petitions of intervention, Ida M. 
Hoffman and Charles F. Hoffman, pleaded that the con- 
siderations for the notes held by them had their inception 
in the purchase of stock of Globe Delivery Company in 
1919. Both plaintiff and interveners exchanged this stock 
for notes of the company in 1923. 

Defendants filed demurrers to the amended petition of 
plaintiff and to the amended petition of intervention on 
the ground that they did not state causes of action; and 
these demurrers were sustained. 

Thereupon plaintiff filed his second amended petition 
in which he alleged that he brings this action for himself 
and all other creditors similarly situated, a list of whom 
he attaches; that between February 1 and June 1, 1919, 
he purchased 50 shares of the capital stock of Globe De- 
livery Company for $5,000; that the company used false 
representations and deceit to accomplish the sale and he 
did not discover that the representations were false until 
about March 10, 1923, whereupon the company admitted 
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the deceit and settled with plaintiff by taking back his 
stock and giving him $100 in money and 49 notes, each of 
like amount, of which 20 are unpaid; that there is due 
him $2,188.32, with interest from March 10, 1931. Like- 
wise, Ida M. Hoffman filed a second amended petition in 
which she alleged that on May 18, 1919, August Hoffman 
was induced by false representations to purchase $2,500 
or 50 shares of stock in Globe Delivery Company; that on 
August 20, 1920, the purchaser, who was her father, died, 
and she took the stock under his will and learned about 
February 1, 19238, of the fact of such misrepresentation; 
that she rescinded the sale of stock and demanded the 
$2,500 on or about February 1, 1923; that on or about the 
10th of March, 1928, the company paid her $100 on ac- 
count of said stock, accepted the certificates of stock, and 
gave her 24 notes of $100 each, upon which there is an 
unpaid balance of $1,102.28, with interest from March 10, 
1931. Also, in his second amended petition Charles F. 
Hoffman alleged that he became a stockholder of Globe De- 
livery Company in 1919 to the extent of 50 shares and that 
about March 10, 1928, the company admitted false represen- 
tations in its sale and gave him money and notes for the 
stock, on which notes there is due him $2,189.79, with in- 
terest from March 10, 1931. 

Defendants demurred to these second amended petitions 
of plaintiff and of interveners and on January 14, 1936, 
the demurrers were sustained. 

In December, 19386, plaintiff and interveners filed their 
third amended petitions, in which they entirely omitted to 
state ownership of the capital stock of the company during 
years when failure of the company to publish notice of in- 
debtedness was the basis of penal liability to them and 
they all merely alleged the same amounts of indebtedness 
of the company as previously alleged in their original 
pleadings. 

On March 30, 1937, defendants moved to strike from 
the files the third amended petitions of plaintiff and of 
interveners and to dismiss the action on grounds which 
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may be summarized as follows: (1) That these third 
amended petitions are in all respects substantially the 
same as the original petition and petition of intervention 
filed in May, 1934, to which the court sustained motions 
to make more definite and certain by requiring plaintiff 
and interveners to set forth the nature of the consideration 
for the alleged debts to the parties and that amended peti- 
tions filed later disclosed that the alleged debts grew out of 
their ownership of stock in Globe Delivery Company dur- 
ing the period when it was failing to publish notice of its 
debts; (2) that when the first amended petitions were filed 
by plaintiff and interveners, setting forth that plaintiff and 
interveners had been stockholders during the period when 
publication of debts had been omitted, demurrer of defend- 
‘ants thereto was sustained; (3) that when plaintiff and 
interveners by their second amended petition sought to 
justify their ownership of the stock and escape stock- 
holder’s liability thereon by alleging that they were in- 
duced to buy said stock and to hold it by fraud of Globe 
Delivery Company, demurrers were filed and sustained to 
those petitions; (4) that plaintiff and interveners did not 
stand on their pleadings, suffer a dismissal and appeal 
therefrom, but filed their third amended petitions, based 
substantially on the same grounds as their original peti- 
tions. These third amended petitions were stricken from 
the files and the causes of action dismissed by the court on 
motions of defendants. The motions were based on the 
ground that the pleadings were in contempt of court and 
to circumvent, evade and defeat prior orders and rulings 
of the district court in the cause. 

Plaintiff Hoffman and interveners Hoffman appealed. 
They did not appeal from any prior rulings relating to 
their origina] petitions or to their first amended petitions or 
their second amended petitions, but from the action of the 
court in striking their third amended petitions from the 
files and dismissing their causes of action. 

Appellants assign that the district court erred (1) in 
sustaining the demurrers of defendants to the second 
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amended petitions of appellants; (2) in striking from the 
files the third amended petitions of appellants; and (3) 
in dismissing the actions of appellants. 

“In general a plaintiff waives error in sustaining a 
demurrer to his petition by filing an amended petition.” 
Wheeler v. Barker, 51 Neb. 846, 71 N. W. 750. So this is 
authoritative precedent for the error alleged in sustaining 
the demurrer to the second amended petition. By pleading 
over and setting up a cause of action in their third amended 
petitions, plaintiff and interveners waived any possibility 
of asserting error in the sustaining by the district court of 
a demurrer to their second amended petitions. If that is 
what they wanted to do they should have stood on their 
second amended petitions and, by refusing to plead fur- 
ther, it would have been the duty of the district court then 
to dismiss their petitions and thereby to cause a final order 
to be entered from which they could have appealed. But, 
instead of thus obtaining a final order from which they 
might appeal, they waived that chance by pleading over. 
This answers in the negative the first assignment of error. 

The liability of a stockholder for the debts of a corpo- 
ration following a failure to publish annually the existing 
debts of a corporation, as required by section 24-213, Comp. 
St. 1929, is penal in its nature and will be strictly construed. 
Thomas v. Scoutt, 115 Neb. 848, 215 N. W. 140; Bourne v. 
Baer, 107 Neb. 255, 185 N. W. 408; Singhaus v. Piper, 108 
Neb. 493, 172 N. W. 5238; Kleckner v. Turk, 45 Neb. 176, 
63 N. W. 469. 

In their amended petitions plaintiff and interveners 
had disclosed that from 1919 to 1923 they held stock in 
Globe Delivery Company. During that period some, at 
least, of the indebtedness of the company was incurred. 
In Singhaus v. Piper, supra, the law, as declared in the first 
point of the syllabus, is as follows: 

“The liability of a stockholder in a corporation for fail- 
ure of the corporation to publish notice of indebtedness 
required by section 577, Rev. St. 1913 (now section 24-2138, 
Comp. St. 1929) is in the nature of a penalty for neglect of 
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duty. One stockholder, who is equally in fault in that re- 
gard with all other stockholders, cannot maintain such 
action, as creditor of the corporation, against the other 
stockholders.” 

It was probably on account of that fact, pleaded by 
plaintiff and interveners in their first amended petitions, 
that the district court sustained demurrers to those peti- 
tions. That fact once disclosed to the court on solemn oath 
of plaintiff and interveners could not be forgotten or over- 
looked by the court when the same parties later filed their 
third amended petitions. The demurrers of defendants 
searched the whole record. 

So, when the court. was considering the evasive and 
concealing manner in which plaintiff and these interveners 
sought to circumvent prior rulings of the court in their 
third amended petitions, it held that those petitions should 
be stricken from the record. The district court found au- 
thoritative precedent in this court for dismissing the peti- 
tions of plaintiff and interveners in Ferson v. Armour & 
Co., 109 Neb. 648, 192 N. W. 125, where we said: 

“A court of general jurisdiction has inherent power to 
protect itself, litigants and the public from vexatious pro- 
ceedings by dismissing with prejudice suits instituted by 
plaintiffs who repeatedly violate the rules of pleading and 
the orders relating thereto, after having had a full oppor- 
tunity to present litigable controversies in proper form.” 

What we have said disposes of the appeal of plaintiff 
and interveners. We turn now to the creditor-appellants. 

The petitions of the plaintiff Hoffman and of the inter- 
veners Hoffman alleged that they were suing for them- 
selves and all similarly situated. In that respect they set 
out the names of 43 creditors, other than themselves, and 
the amounts for which claims in favor of those creditors 
had been respectively adjudicated in the bankruptcy pro- 
ceedings. Nine of these creditors, who were pure creditors, 
and had not been stockholders of Globe Delivery Company 
(as the Hoffmans had), with leave of court, intervened on 
April 10, 1985. Each pleaded its claim, set forth the lists 
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of stockholders and of creditors and prayed for an account- 
ing and decree, very much as the Hoffmans had done. 

These nine petitions of intervention were demurred to 
on the ground that they showed on their faces that they 
were barred by the statute of limitations. The demurrers 
were sustained and these nine creditors filed amended peti- 
tions on May 1, 1986. There was filed a motion to strike 
these amended petitions from the files and it was sustained. 
Then these creditor-interveners asked leave to file second 
amended petitions, which applications were denied April 
27, 1937, to which the parties excepted. In the same order, 
third amended petitions of plaintiff Hoffman and of inter- 
veners Hoffman were stricken and they elected to stand 
on their pleadings, and on the same day filed written notice 
of appeal. 

These creditor-interveners designate themselves as cross- 
appellants, and the substance of their assignments of error 
is that the court erred in striking their amended petitions 
from the files and in dismissing their causes of action. 

We are not favored with any expression from the trial 
court as to the reason for not leaving these “‘pure creditors” 
in the case. None of them are shown to have ever been 
stockholders and therefore estopped to sue the stockholders 
on their stockholder’s liability. Each of these interveners 
was apparently in the case in good faith. Each had filed a 
petition in intervention rather fully setting forth what was 
intended to be a statement of the facts entitling him to re- 
cover from the stockholder defendants. If he had a right to 
be and continue in the case, and if he had not stated prop- 
erly a cause of action in his amended petition, it would 
seem that he had a right to file a second amended petition, 
which was denied him. 

The first reason assigned by the brief of appellees argu- 
ing that we have no jurisdiction over the subject-matter 
of the case of these nine creditors is that no proper precipe 
thas been filed so as to appeal for them to this court. The 
precipe filed in this court in the title describes the inter- 
veners as such, but in the connected directions to the clerk 
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he is advised to list the Hoffmans as appellants and these 
nine interveners as cross-appellants. Only the one precipe 
was filed for all parties. It is elaborately argued that this 
is not in accordance with the various provisions of rule 7 
of this court. We think the argument is very technical. 
All parties well understood that these nine interveners 
were appealing. We think they perfected their appeal 
by the filing of the transcript and precipe and that we have 
jurisdiction of their appeal under the provision of the 
rule which says that “coparties of appellants may join in 
the appeal or. take cross-appeal.’”’ The precipe described 
these interveners as “cross-appellants.” In the circum- 
stances we are of the opinion this court has acquired juris- 
diction of their features of the controversy. 

Section 20-328, Comp. St. 1929, provided the right to 
these parties to intervene. They had a vital interest in 
the matter in litigation, which was the recovery of stock- 
holders’ liability for failure to publish debts of the cor- 
poration, from year to year, when they as creditors were 
extending credit and the debts to them had not been paid 
by the corporation. They had the right to a trial of the 
issues on the facts. Of this the record before us indicates 
they have been deprived. 

While appellees have not argued that the statute of limi- 
tations has run against the creditor-interveners so as to 
prevent their actions to enforce stockholders’ double lia- 
bility under section 24-213, Comp. St. 1929, it may be de- 
sirable to make brief mention of that subject here. The 
point was carefully considered by the circuit court of ap- 
peals in an appeal from the district court of the United 
States for the district of Nebraska, and the statute was 
carefully analyzed, in a case very similar to the one at bar. 
The court considered the meaning of the words “first ex- 
hausted” and held: “As regards limitation for suing under 
stockholders’ double liability statute, corporate assets in 
course of administration before receiver, on assignment 
for benefit of creditors, or in bankruptcy, are not ‘ex- 
hausted’ until final dividend is paid to creditors and fact 
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judicially determined (Comp. St. Neb. 1922, sec. 470).” 
Hansen v. Welch, Cook, Beals Co., 49 Fed. (2d) 576. 

Without taking further space, we think the conclusion 
of that court of such high authority is sufficient to hold 
that the statute of limitations has not run in the case at 
bar. For, as shown in the statement of facts, the petitions 
of creditor-interveners were filed by them here within a 
very short time after the bankruptcy dividends were de- 
clared and shortly after the dividends were paid to these 
respective creditors. 

We have contented ourselves by discussing the vital 
matters suggested by the briefs of appellees, and are of the 
opinion the case should be sent back to be tried on the nine 
petitions of these creditors, subject to the rules discussed 
in the opinion. 

We affirm the judgment of the district court as to 
Hoffman, plaintiff, and interveners Hoffman, and reverse 
the judgment and remand the cause for further proceed- 
ings as to the other nine creditor-interveners, in accordance 
with this opinion. 

AFFIRMED IN PART AND REVERSED IN PART. 


CoRA M. HALL ET AL., APPELLANTS, V. CITY OF FRIEND ET 
AL., APPELLEES. 
279 N. W. 346 


FILED APRIL 29, 1938. No. 30314. 


1. Municipal Corporations: SEWAGE: EASEMENT. If a city dis- 
charges water from its disposal plant into a gully known as 
Sucker creek, which connects with a stream known as Turkey 
creek, for a period of over ten years, in an open, notorious, 
peaceful, uninterrupted, and adverse manner, such city may 
thus acquire an easement for that purpose. 

NUISANCE: INJUNCTION. Where the evidence is not 
clear and satisfactory, but is conflicting, as to any obnoxious 
odors arising from the effluvia from a disposal plant which are 
alleged to create a nuisance, an injunction will not be granted, 
but reasonable time may be given to improve the operation of 
said plant. 
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3. : Courts will consider, among other 
Gines;, whether an injunction would not destroy the sewer sys- 
tem of a city, and subject the public to serious inconvenience: 
and danger. 

4, Under the facts in this case, the 


erection of a sewage disposal plant having been properly done, 
without negligence, it will be held to be a lawful exercise of 
power that equity will not restrain. 
APPEAL from the district court for Saline county: 
FREDERICK W. MESSMORE, JUDGE. Affirmed. 


Albert S. Johnston, for appellants. 
Joseph Ach and Edward J. Kubat, contra. 


Heard before Goss, C. J., ROSE, EBERLY, Day, PAINE and. 
CARTER, JJ. 


PAINE, J. 

This is an action in equity to abate a public and private 
nuisance resulting from the operation of the sewer system. 
of the city of Friend, and to enjoin the defendants from. 
continuing to operate the system in such a manner as to 
continue the nuisance. Trial court denied injunction, and 
gave city 90 days to correct odors by chemical means or 
otherwise. Plaintiffs appeal. 

It is alleged in the petition that the city of Friend is a. 
municipal corporation of the second class, and that the 
other defendants are its mayor and members of the council; 
that the plaintiffs are the owners of certain lands situated 
in sections 25 and 26, township 8, range 1, in Saline county, 
Nebraska, and that the plaintiff Frank Olmsted is a tenant. 
in possession of the northwest quarter of said section 25. 
_All of the land of the plaintiffs lies to the south and east of 
the city of Friend. 

It is further alleged that the said city constructed a 
sewage disposal plant, located on a part of the northwest. 
quarter of the southeast quarter of section 23, and that a 
tile drain, laid underground, ran from said disposal plant 
in a southeasterly direction and emptied the contents there-- 
of on the west side of a traveled highway, where it flows 
above the ground by gravity along the west side of the 
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highway, thence across an east and west road through a 
culvert, and from thence flows in a meandering course 
across the corner of the land owned by plaintiff Bert Cain 
in section 26, and from there crosses the north and south 
highway and flows upon the northwest quarter of section 
25, and follows a meandering course across said quarter- 
section, near the south line of which it forms a small lake; 
that this water emitted foul and noisome odors, and con- 
stituted a nuisance upon the highway, as well as upon the 
lands belonging to the plaintiffs. 

It is further alleged that the course over the lands of 
the plaintiffs followed a natural depression, which, how- 
ever, only carried run-off water after heavy rains or snows, 
after which the fields could be cultivated across the bottom 
of the depression, but as a result of the continuous stream 
flowing from the disposal plant of the city of Friend, the 
plaintiffs were unable to farm a large area of their lands, 
which were thereby damaged as to their permanent value 
and use; that plaintiffs have not consented thereto, nor 
have any proceedings been had by eminent domain, nor 
has any compensation been paid for the use thereof; that 
the defendants have been requested to abate the nuisance, 
but have refused to do so; that there was no adequate 
remedy at law, and it was a continuing nuisance. 

The defendants, for answer to this petition, admitted the 
incorporation of the city and the ownership and use of the 
lands by the plaintiffs; alleged that the disposal plant was 
constructed and completed and had been in operation for 
more than twelve years prior to the commencement of the 
action; that plaintiffs’ alleged cause of action did not ac- 
erue within four years prior to the commencement of the 
action, and therefore said action was barred by the statute 
of limitations; that by reason of the open, notorious, peace- 
able, and uninterrupted use of said disposal plant and drain- 
age ditch for more than ten years prior to the commence- 
ment of the action, the defendant city had acquired an ease- 
ment of the right to drain waters into and across the plain- 
tiffs’ lands. 
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At the trial in the district court a decree was entered 
finding that no injunction should issue against the city of 
Friend. The court further found that the noxious odors 
emanate from low places, and granted the city of Friend 
a period of 90 days to correct such odors by chemical treat- 
ment, or other sufficient treatment as may be recommended 
by competent engineers, and, upon correction of said odors, 
on written motion the action will be dismissed. 

The plaintiffs appealed, and set out as the errors relied 
upon that the finding of the court that there were no ele- 
ments of damage other than the odors is contrary to the 
evidence; that the judgment is contrary to law, as it affords 
no adequate or permanent relief, and does not require de- 
fendants to prevent the recurrence of the conditions re- 
sulting therefrom, and that the judgment permits the de- 
fendants to continue to damage and interfere with the 
use of plaintiffs’ lands without compensation, and consti- 
tutes a taking or damaging of plaintiffs’ property for the 
use of the defendants without compensation, and contrary 
to the Constitution of the United States and the Constitu- 
tion of the state of Nebraska. 

The evidence discloses that for many years a gully or 
draw, known as Sucker creek, ran across the land on which 
the city of Friend is located, and that it meandered south- 
easterly across the lands described in the petition; that 
when the north and south road on the east side of section 
_23 was improved, instead of building two culverts and 
allowing Sucker creek to cross the road twice, it was con- 
fined in a ditch on the west side of the highway, and then 
ran in a culvert under the east and west road between 
sections 23 and 26, and then ran southeasterly, crossing the 
north and south road, and meandered across section 25 in 
a southeasterly direction, and that this Sucker creek finally 
runs into Turkey creek; that drainage from the city of 
Friend, and from land in sections 23, 26 and 25, flowed in 
this Sucker creek after a rain, or whenever snows melted, 
but that there was not a continuous stream flowing therein. 

The evidence discloses that the city of Friend constructed 
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a sewage disposal plant in 1924 adjacent to this Sucker 
creek, and the defendants maintain by their evidence that 
nothing comes out of the disposal plant but clear water, 
and that all of the solids and organic matter are taken out 
of the sewage of the city, and that it is clear water that is 
continuously oxidyzed which runs down Sucker creek. This 
Sucker creek is deeper in some places, and in other places 
has a wide bottom, where the water stands at times and 
becomes stagnant and gives off noisome odor, and the evi- 
dence is somewhat conflicting whether the odor given off 
is such as is to be found coming from any stagnant pool 
of water, or whether it is accentuated by the fact that the 
water flowing from the disposal plant adds to the odor. 

It was disclosed in the evidence that up to the time of 
the trial the city had never used any chemicals in the sewage 
disposal plant, but the decree of the trial court requires the 
city to adopt the latest approved method of taking out all 
objectionable qualities in this water, and requires the city 
to so deodorize it that it will not contain foul, offensive, or 
noxious matter, capable of causing a nuisance. 

A large number of photographs have been introduced 
in evidence, and have been carefully examined by this 
court. These photographs disclose that after a heavy rain 
the flood waters would be sufficient to wash away the 
topsoil and destroy crops planted in this Sucker creek or 
gully, and it was testified by some witnesses that parts of 
this gully had never been cultivated in the bottom. It is 
clear from the evidence that, with water flowing continuous- 
ly from the disposal plant, the bottom of the gully will at 
all times have some water standing in the low places. 

In accordance with sections 31-301 and 31-302, Comp. 
St. 1929, owners of land may drain the same into a natural 
watercourse; a watercourse being any depression or draw 
two feet below the level of surrounding lands and having 
an outlet to a stream. 

Our court has held that an owner has a right to protect 
his land from surface water, and to drain lagoons and 
basins thereon of a temporary character by discharging 


VoL. 134] JANUARY TERM, 1938 657 
Hall v. City of Friend 


such surface waters by means of artificial channels into a 
natural surface water drain upon his own property and 
through such drain on and over the land of another, pro- 
vided such person acts in a reasonable and careful manner 
and without negligence. Todd v. York County, 72 Neb. 207, 
100 N. W. 299. But when it was attempted to drain a lake 
in Cherry county of 150 acres in extent, and of a depth of 
five feet, this court said it could not be done. Davis v. Beem, 
115 Neb. 697, 214 N. W. 633. See, also, Davis v. Londgreen, 
8 Neb. 43. 

In Central Irrigation District v. Gering Irrigation Dis- 
trict, 122 Neb. 199, 240 N. W. 289, it was held that land- 
owners, by the open, notorious, peaceable, uninterrupted, 
adverse possession, maintenance and use of a ditch dis- 
charging water into an irrigation canal for more than ten 
years may therefore acquire an easement for that purpose. 

In Bures v. Stephens, 122 Neb. 751, 241 N. W. 542, it 
was held that an owner may drain in the natural course of 
drainage, discharging water into a natural watercourse, 
and that damages for use of an easement for a drainage 
ditch cannot be recovered by the owner of the servient 
estate against the owner of the easement, unless the owner 
is negligent in its use. 

The case of Fatman v. City of Omaha, 131 Neb. 870, 270 
N. W. 484, was an action for damages to real estate occa- 
sioned by the discharge of sewerage into a ravine adjacent 
to the property of plaintiff. This ravine received all the 
surface waters of the entire basin drained by it, which were 
carried in a well-defined channel. It is said in the opinion 
that there is no definite proof of any specific damages occa- 
sioned by the odors arising from the channel, and that the 
evidence is conflicting as to whether the plaintiff has 
actually suffered any damage or injury in any way due to 
the improvement constructed by the city; that the verdict 
of the jury is sustained by ample evidence. 

In Stuhr v. City of Grand Island, 120 Neb. 491, 233 N. W. 
886, it was held: “While a court of equity may enjoin such 
manner of construction or operation of a sewer system as 
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causes or results in a nuisance, yet it will not perpetually 
enjoin the construction or operation of the system if so 
changed as not to cause or create a nuisance.” 

In9R. C. L. 694, sec. 87, it is said: “Where the nuisance 
has not been judicially established there must be clear and 
satisfactory evidence that it exists before an injunction 
will be granted to restrain a municipality from discharging 
its sewage into a stream. The courts will consider, among 
other things, whether an injunction against the use of a 
stream as a sewer outlet will destroy the sewerage system 
and subject the public to serious inconvenience and will 
be slow to grant injunctions when to do so would be to de- 
prive a municipality of the only available means of dispos- 
ing of its sewage. Certainly the injunction will be refused 
if it is possible to make full compensation in money. Nor 
generally will an injunction be granted in such form as to 
take effect until such subsequent time as will allow the 
municipality reasonable opportunity to change the manner 
of its sewage disposal.” 

In City of Valparaiso v. Hagen, 48 A. L. R. 707 (153 Ind. 
337, 54 N. E. 1062, 74 Am. St. Rep. 305), it was held: “A 
city cannot be enjoined from discharging sewage into a 
stream, when it acts skilfully and in conformity to statute, 
and the stream constitutes the only natural and reasonably 
possible line of drainage.’’ And also that “The lessening 
of the value of an estate by destruction of the grass and 
the creation of some personal discomfort to the owner by 
the discharge of sewage therein is not such a taking of his 
property as entitles him to compensation, where the dam- 
age results from the discharge of sewage into a stream by 
a city in a skilful manner and in conformity to statute, 
since the damage is merely consequential.” 

This case being closely in point in some features, we will 
state the facts. Salt creek was the natural watercourse 
flowing through the city, and connects with a river. A 
sewerage system was constructed at a cost of $50,000, and 
about 47,000 gallons of sewage are daily discharged into a 
marsh, which connects with Salt creek. The Indiana court 
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said generally that a city may open and improve streets 
and construct gutters, and if storm water carries filth and 
garbage incident to a city into natural channels to the 
general watercourse of that basin, the right of the munici- 
pality to permit it will not be doubted, even though the 
waters of the stream are thereby polluted. However, the 
city must take such action with a cautious regard for the 
rights of those below. There was no other possible outlet 
or practical means of disposing of sewage; hence, to forbid 
a discharge of sewage into Salt creek is to deny to the city 
the right to discharge it anywhere, and thus leave it with- 
out the ordinary means of sanitation. The facts present 
a case wherein the principle of the greatest good to the 
greatest number must be permitted to operate, and private 
interests must yield to public good, and if the erection has 
been skilfully performed and without negligence, and in 
a way to do the least mischief, it must be held to be a law- 
ful exercise of power that equity will not restrain. The 
construction of sewers and outlets is sanctioned by law, 
and what the law grants will not constitute a nuisance per 
se, public or private, and if the law is obeyed no actionable 
wrong will result. 

This case, involving the city of Valparaiso, Indiana, was 
released in 1899. In the many years since that time, exten- 
sive improvements have occurred, so that municipalities 
need no longer discharge rank sewage into a creek, as was 
done in that case. 

In the case at bar, the disposal plant of the city of 
Friend was built in 1924 by a civil engineer who testified 
he had built 30 sewer plants. He described this plant of 
the city of Friend as follows: The disposal plant is two 
stories in height; the upper story is the sedimentation 
chamber, the lower is a digestion chamber. The effluent 
comes into a screen chamber, and the sewage falls over a 
weir into the sedimentation chamber, in the bottom of which 
solids settle. It is dumped onto filter beds, composed of 
crushed rock six feet in depth, and then percolates into the 
underdrain system, goes into a collecting or after-sedimen- 
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tation chamber, and from this the water which is left 
goes down to Sucker creek. The flow is 30,000 to 40,000 
gallons a day. The solids which settle down are digested by 
bacteria in the digestion chamber, and then are taken out 
and placed on a sludge-bed, then these solids are dried. 

The chemical examination by the State University of 
Nebraska of the effluent shows that the disposal plant is 
functioning in a proper manner. 

The trial court granted the city of Friend a period of 90 
days to correct any improper odor by chemical treatment, 
or other sufficient treatment as might be recommended by 
competent engineers, and, upon the correction thereof, on 
written motion the action will stand dismissed. 

From an examination of the entire record, we find no 
prejudicial error, and the judgment of the trial court is 

AFFIRMED. 
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CARTER, J. 

This is an appeal from the district court for Kearney 
county from a decree entered in a partition suit brought 
by one of the devisees under the will of Patrick W. Stanton, 
deceased, against the other devisees, partitioning the real 
estate devised by the will. 

The record discloses that Patrick W. Stanton died on 
August 17, 1929, leaving a will by which he devised a one- 
eighth interest in his real property to each of his children 
or their representatives. The one-eighth interest of William 
P. Stanton is the only one that is involved in this suit. 

The evidence shows that on October 17, 1921, William P. 
Stanton borrowed some money from Patrick W. Stanton, 
and gave two promissory notes in the amounts of $600 
and $204.54 as evidence thereof. Payments of interest 
were made and indorsed on both notes on December 5, 1925. 
At the death of Patrick W. Stanton neither of the notes had 
been paid. 

It further appears from the record that the Kenesaw 
State Bank obtained a judgment against William P. Stanton 
in the amount of $1,125 and interest and costs on January 
25, 1926, and that it was a valid judgment on the date of 
the death of Patrick W. Stanton, the testator. The Kenesaw 
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State Bank contends that the judgment became a lien upon 
the interest of William P. Stanton in the lands devised by 
the will at the time of the death of Patrick W. Stanton. 
The plaintiff contends that the amount due the testator as 
evidenced by the notes given by William P. Stanton should 
be satisfied from the interest of William P. Stanton before 
the bank’s lien can attach. The trial court sustained plain- 
tiff’s contention and the bank has appealed to this court. 

It must be borne in mind that the case at bar involves 
a testate estate and that the will of the testator is silent 
regarding the indebtedness of William P. Stanton owing 
to the testator. The indebtedness of William P. Stanton 
was incurrred prior to the making of testator’s will, and, 
necessarily, prior to the codicil that the testator subsequent- 
ly executed. The question immediately arises as to whether 
the debt of William P. Stanton to the testator is an ad- 
vancement. The doctrine of advancements rests upon the 
supposed desire of an ancestor to equalize his estate among 
his heirs, not only as to the property left at the time of his 
death, but as to all property that came to him, so that one 
child should not be preferred to another child in the final 
settlement of his estate. “In its strict technical sense an 
advancement is a perfect and irrevocable gift, not required 
by law, made by a parent, during his lifetime, to his child, 
with the intention on the part of the donor that such gift 
shall represent a part or the whole of the portion of the 
donor’s estate that the donee would be entitled to on the 
death of the donor intestate.” 1 Am. Jur. 715, sec. 3. 

“The doctrine of advancements applies only to estates 
of persons dying intestate unless otherwise provided by 
statute. Our legislature has acted upon the question of 
advancements, but has apparently limited the doctrine of 
advancements to intestate estates; at least it has not gone 
so far as to apply it to estates of those dying testate.” In re 
Estate of Gibson, 180 Neb. 278, 264 N. W. 762. See, also, 
Comp. St. 1929, secs. 30-112 to 30-116. 

In the case of In re Estate of Gibson, supra, this court, 
in passing upon a Similar state of facts, said: 
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“An advancement does not carry with it the obligation 
of repayment; nor is it founded upon a valuable considera- 
tion; while a debt or loan carries with it the obligation of 
repayment and gives the creditor the right to enforce the 
same in the courts. The enforceable obligation against the 
donee would, therefore, be contrary to the character of an 
advancement and must be viewed in the light of a debt. 
See 1 R. C. L. 653, sec. 1. 

“In the instant case, when Joseph Gibson paid the debt 
of his son and required the son to recognize his obligation 
by giving his promissory note, bearing interest and payable 
at a future date, it was not in the nature of a gift, but was 
treated as a debt owing by the son to the father. It lacked 
the characteristics of an advancement. * * * We think that 
the county court and the district court rightly held that 
the note was not an advancement but was personalty, and, 
as such, passed by the will of testator to his widow.” 

Adopting the logic of Justice Good in the foregoing 
opinion, we conclude that the testator in loaning the money 
to William P. Stanton and taking his note therefor, bearing 
interest, payable at a future date and bearing the indorse- 
ments of interest paid apparently to bar the running of the 
statute of limitations, treated the amount due on the notes 
as a debt, and, as such, passes by the will to his executor 
as personalty. 

Appellee contends, however, that the doctrine of retainer 
applies and that the amount owing by William P. Stanton 
can be retained by the executor from the proceeds of the 
sale of William P. Stanton’s interest in the land. 

The cases are uniform in holding that the doctrine of 
retainer applies where personal property is involved. This 
court has held that the right of an executor to retain a 
legacy and apply it pro tanto upon the debt of the legatee 
exists independently of statute. First Trust Co. v. Cornell, 
114 Neb. 126, 206 N. W. 749. The question whether the 
right of retainer exists against a debtor heir where real 
estate is involved and the deceased left no will is one upon 
which the authorities are divided and upon which this 
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court has not passed. In view of the fact that a determina- 
tion of this question is not necessary to a decision in this 
case, we will not undertake to discuss it here. Suffice it to 
say that the two contrary rules are ably discussed in 
Marvin v. Bowlby, 142 Mich. 245, 105 N. W. 751, and 
Stenson v. H. S. Halvorson Co., 28 N. Dak. 151, 147 N. W. 
800. 

The question for our determination is whether the doc- 

trine of retainer can be applied against the devisee of real 
estate under a will that is silent as to the devisee’s indebted- 
ness to the testator. Our former opinion in this case, 133 
Neb. 563, 276 N. W. 180, holds that the doctrine of retainer 
applies. Upon a reconsideration of the case, after reargu- 
ment, we have come to the conclusion that we erred in our 
former opinion. 
_ An heir’s distributive share of the personal estate, under 
all the authorities, may be applied by the administrator 
or executor in payment of a debt due the estate by such 
heir. The reason is that the personal estate passes to the 
administrator or executor, and, while it is in the possession 
of the administrator or executor, he may retain a sufficient 
amount of the legatee’s share in the personal property to 
satisfy the claim of the administrator or executor against 
him. It is this situation that gives rise to the use of the 
term “retainer.’”’ But the title to real estate under a devise 
in a will is vested in the devisee at the instant of testator’s 
death. Brown v. Webster, 87 Neb. 788, 128 N. W. 635; 
Fischer v. Sklenar, 101 Neb. 553, 163 N. W. 861. While it 
is true that the title of the devisee is subject to the right 
of the executor to sell the land to pay debts duly allowed 
against the estate and the expenses of administration, as 
by statute provided, the surplus will be treated as real 
estate, and consequently the doctrine of retainer could not 
apply unless it applies generally to a devise of real estate. 
In ve Estate of Schram, 182 Neb. 268, 271 N. W. 694. 

The testator, a widower, had the legal right to dispose 
of his property by will in any manner that he saw fit and, 
if the intention of the testator can be ascertained from the 


VOoL.- 184] JANUARY TERM, 1938 665 


Stanton v. Stanton 


will, it is the duty of the court to give it effect. Luenenborg 
v. Luenenborg, 128 Neb. 624, 259 N. W. 649; In re Estate 
of Mooney, 131 Neb. 52, 267 N. W. 196. 

In the case of Dearborn v. Preston, 7 Allen (Mass.) 192, 
the court, in holding that the indebtedness owing the 
testator by a devisee of a share in testator’s realty could 
not be charged against him, said: “The reason why that 
rule should prevail in reference to devisees to whom real 
estate is given without words of condition or limitation 
annexed to the devise is even more strong and obvious 
than why it should be applied in reference to the inheritance 
of heirs at law. The testator may prescribe at his own 
pleasure the terms of his gift; and, if he desires and in- 
tends to do so, he may charge and encumber the estate 
devised with the duty and obligation of paying any debt 
which shall remain due from the devisee to the testator 
at the time of his decease. His omission to impose any 
such condition unequivocally evinces an intention to make 
his gift absolute and unconditional. And it is a plain and 
unavoidable consequence of an unrestricted and absolute 
devise, that the estate devised comes to the devisee entirely 
free from any encumbrance or liability to be in any part 
appropriated to the payment or discharge of any debt 
which was due from him to the testator.” 

In LaFoy v. LaFoy, 48 N. J. Eq. 206, 10 Atl. 266, the 
court said: ‘“The devisee of lands occupies no such relation 
to the executor as that which exists between legatee and 
executor. No act is necessary, on the part of the executor, 
to put the devisee in full enjoyment of the estate devised. 
The opportunity, therefore, could not arise for the executor 
to retain the debt of the devisee to the testator out of any 
demand which the devisee might seek to enforce against 
the executor. If such a charge attaches against the land 
devised, it would be necessary for the executor to establish 
it by proceedings in which he is the actor. After diligent 
search, I have been unable to find a case in which an at- 
tempt has been made to charge a devise of lands with a 
debt due from the devisee to the testator, in the absence 
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of language in the will manifesting the purpose of the 
testator to do so.” 

In Avery Power Machinery Co. v. McAdams, 177 Ark. 
518, 7S. W. (2d) 770, the court said: “In other words, it 
may be stated as the settled rule in this state that, except 
where the indebtedness be held an advancement, the dis- 
tributive share of an heir or devisee in the real property 
of the estate is not chargeable with the heir’s or devisee’s 
indebtedness to the estate, either as against the land itself 
or the proceeds of the sale thereof; but the indebtedness 
must be collected in the same manner as any other indebted- 
ness due the estate.” 

In the case of In re Estate of Lyon, 70 Ia. 375, 30 N. W. 
642, the court in a similar case said: ‘‘The primary object 
in all cases is to ascertain the intention of the testator. The 
will must stand and speak for itself, unless it has been 
revoked or changed in the manner provided by statute. As 
the will gives the appellant an equal share of the estate, 
after the specific legacies have been satisfied, and no men- 
tion is made in the will of any advancements having been 
made to her, or that she is to be charged therewith, the 
presumption must obtain that such was not the testator’s 
intent. This, it seems to us, must be so; and that it quite 
clearly appears that it was not the intent of the testator 
that appellant should be charged with money given her 
husband prior to the execution of the will, for the reason 
that he clearly intended she should receive the one-third 
part of the residue of his estate; and it is clear she would 
not receive this share if the so-called advancements are to 
be charged to her.” 

In Kuhne v. Gau, 188 Minn. 34, 163 N. W. 982, the court 
stated the rule as follows: “The theory is this: The doc- 
trine of advancements has no application to testate estates. 
If a father gives his daughter $1,000 as an advancement, 
such amount will, in the event of the father dying intestate, 
be deducted from the daughter’s distributive share of the 
estate, but, if the father leaves a will, it will not be de- 
ducted from the share given her in the will, for the will-is 
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supposed to contain the final manifestation of the testator’s 
bounty, and all advancements not saved by the will are 
extinguished (Kragnes v. Kragnes, 125 Minn. 115, 145 N. 
W. 785), and though it was understood at the time the 
payment was made that it should be an advancement, if 
the donor dies testate it becomes an absolute gift.” 

Other cases to the same effect are Campbell v. Martin, 
87 Ind. 577; Wisner v. Teed, 9 How. Pr. 143; Broas v. 
Broas, 158 Mich. 310, 116 N. W. 1077. 

Appellee relies upon the case of In re Dayton’s Estate, 
173 Okla. 180, 46 Pac. (2d) 933. The opinion in that case 
shows that Herbert J. Dayton died testate and that the 
doctrine of retainer was applied to the interest of a de- 
visee. The decision, however, was based upon two Okla- 
homa statutes, the first of which provided that there shall 
be no priority as between personal and real property in 
its sale to pay debts, expenses of administration and the 
allowance to the family. The second statute provided that 
the executor or administrator must take into his possession 
all the estate of the decedent, real and personal, except the 
homestead and personal property not assets, and collect all 
debts due to the decedent or to the estate. Under these 
statutes, real estate is placed in the same status as personal 
property and the doctrine of retainer applies to the real 
estate to the same extent that it applies to personal prop- 
erty. This case is not, therefore, authority in the case at 
bar for the reason that it is founded entirely upon statutes 
taking it out of the general rule. 

We have examined the cases in other jurisdictions and 
the only court which appears to have departed from the 
general rule, where a testate estate is involved, is the 
supreme court of Iowa. In Russell v. Smith, 115 Ia. 261, 88 
N. W. 36], the Iowa court held: “A purchaser of an heir’s 
share of the decedent’s real estate pending administration 
does not take the land subject to a debt which the heir 
owed the deceased, the claim not being a lien on the heir’s 
property until reduced to judgment.” We think that this 
holding is in line with the great weight of authority. The 
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later case of Senneff v. Brackey, 165 Ia. 525, 146 N. W. 24, 
1A. L. R. 978, is also relied upon. In that case the testator 
devised an interest in land to his son who, at testator’s 
death, had a sum of money belonging to the testator in his 
possession which he refused to turn over to the adminis- 
trator. The obligation did not accrue until after the death 
of the testator. The administrator brought suit against 
the son and obtained a judgment. The question decided 
was one involving the priority of liens. However, the court 
in its opinion said: “So here, in view of the peculiar facts 
of this case, already set forth, the estate not being closed, 
we think it is clearly within the power of a court of equity 
to take from a specific devise, made to a distributee, a 
proper part of the funds of the estate in his hands at the 
time of testator’s demise, and to decree the same to be a 
lien upon this specific devise.” The court then added: 
“These cases are in equity, and they are both peculiar in 
their facts; so peculiar as to introduce exceptions to general 
rules, and this opinion is not to be taken as a precedent for 
more than is actually decided.” We submit that this case 
is not in point either as to the facts or the propositions 
of law decided. In Schultz v. Locke, 204 Ia. 1127, 216 N. W. 
617, the court held directly that retainer would not be de- 
nied by reason of the fact that no mention was made of 
the indebtedness of the devisee in the will when the devisee 
was insolvent. The court in its opinion relies upon Russell 
v. Smith, supra, Senneff v. Brackey, supra, and Woods v. 
Knotts, 196 Ia. 544, 194 N. W. 958, 380 A. L. R. 768, the 
latter of which involved an intestate estate. We are of 
the opinion from what we have heretofore said that these 
cases are not in point and that they do not support the 
holding in Schultz v. Locke, supra. We are unable to follow 
the reasoning of the Iowa court in the Schultz case, and we 
are convinced that it is not supported. by the authorities. 
The next Iowa case is that of Rodgers v. Reinking, 205 Ia. 
1311, 217 N. W. 441. It is based entirely upon the decision 
in the Schultz case and consequently is no better authority 
than the former. Likewise, the later case of Johnson v. 
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Smith, 210 Ia. 591, 231 N. W. 470, in so far as the doctrine 
of retainer is allowed against the interest of the devisee in 
the real estate is concerned, is based upon the Schultz case. 
We necessarily conclude that the decisions of the supreme 
court of Iowa on this subject constitute a view not sup- 
ported by the authorities generally and, in our opinion, 
are not supported by the better reason and logic. 

The notes given in the case at bar were.evidence of a 
simple indebtedness owing to the testator. The indebted- 
ness represented by them was not an advancement for 
the reason that it does not comply with our statutes on ad- 
vancements nor does it have any of the characteristics of 
an advancement. It is not a charge upon the interest of 
the devisee in the real estate because it was not made so 
by the testator in his will. It is nothing more than an in- 
debtedness due the estate which passes to the executor upon 
testator’s death. The effect of our former opinion was to 
make the indebtedness a charge when a charge in fact was 
not created. 

It must be remembered that at common law all of the 
property of a deceased person passed direct to his heirs 
upon his death, free from any debts due the deceased from 
the heirs. Most states, including this state, have enacted 
statutes providing that personal property passes to the 
executor or administrator upon the death of the owner. 
Such statutes are clearly in derogation of the common law 
and it is only because of them that an executor or adminis- 
trator comes into possession of the personalty and may re- 
tain from the interest of a legatee or distributee the amount 
owing to the deceased. In this state the legislature has not 
changed the common law in so far as the descent of real 
estate is concerned. The result is that real estate descends 
to the devisees of a deceased free from the debts of such 
devisee subject only to conditions imposed by statute. Our 
statutes, hereinbefore cited, do not provide for advance- 
ments in testate estates, the will of testator presumably 
being the testator’s last expression of his intention. There 
being nothing in the will purporting to charge the devisee 
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with the indebtedness owing the testator, it evinces an in- 
tention to treat the notes as a simple indebtedness and to 
leave their enforcement to the ordinary legal methods 
provided by law. No charge against the land was created 
by the testator in the case at bar. Under such circum- 
stances, the only remedy of the administrator or executor 
is to invoke the ordinary legal remedies to enforce payment. 
The adoption of any other rule would be equivalent to a 
rewriting of testator’s will by us or tantamount to the 
passage of a statute by the court in a field where the legis- 
lature has refused to act. If the legislature had intended 
to make a devisee’s ordinary debt to his intestate an ad- 
vancement or a charge upon the devisee’s interest in the 
real estate, it would have been a simple matter for it to 
have done so. By the inclusion of one, the exclusion of the 
other is logically inferable. The testator in this case had 
the legal right to dispose of his property in any way that 
he saw fit. He was under no legal obligation to give his 
children equal amounts in his estate. The intention of the 
testator must be determined from the four corners of the 
will. If the testator had intended to give his son anything 
less than a one-eighth share in his real estate, he could 
have said so in the will, and, as he did not do so, it is not 
the province of this court to do it for him and thereby give 
an effect to the will that the testator never intended. 

The effect of appellee’s contention is that we should 
substitute the court’s idea as to what is fair and equitable 
for that of the testator. This we cannot do. It might ap- 
pear to the casual observer that the will as executed pro- 
duced an inequitable result, but, on the other hand, we 
have no knowledge of the facts that motivated the testator 
in drawing the will as he did. He had the legal right to 
dispose of his property as he saw fit and the reasons he had 
for making the disposition that he did make are not of con- 
cern to this court. The fact remains that the inequity of 
the present situation, if there be such, cannot be adjusted 
by depriving the appellant of its legal interest in the de- 
vise and giving it to others. 
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In considering the case before us, we must give effect to 
the intent of the testator as shown by the will itself and 
the enactments of the legislature upon the subject. After 
doing so, the only sound conclusion that can be reached is 
that the debt of the devisee to the testator cannot be charged 
on the lands devised to him, in the absence of language 
in the will making such debt a charge, and this rule ap- 
plies whether the devisee be solvent or insolvent. 

The judgment of the trial court is reversed, with direc- 
tions to enter a judgment for the appellant in accordance 
with the views expressed in this opinion. 

REVERSED, 

Rose, J., dissenting. 

It seems to me there is a better view of the law than that 
expressed in the carefully prepared opinion of Judge Carter. 
Justice, the goal of both law and court in litigation, makes 
payment of the valid unpaid debt of the son to the father 
a charge against the devise of the father to the son under 
the will, the law and the circumstances of this case. The 
residuary clause of the will reads thus: 

“The residue of my estate to be divided as follows: One- 
eighth each to my children, Wm. P. Stanton, Edward C. 
Stanton, Kate Porterfield, Eliza Stanton, Dora Ragan, Anna 
Hawe, to my granddaughter, Stasia Hawe; and one-six- 
teenth each to Estella Stanton and Eugene Stanton, the 
children of my deceased son, Tim Stanton.” 

This testamentary gift is a legacy as well as a devise. 
It includes personalty as well as realty. It does not use the 
word “devise.” The notes from son to father were parts 
of the residuary estate willed to all the children. On sound 
reasons the supreme court of Nebraska, in harmony with 
decisions generally throughout the country, adopted the 
following rule formulated by Chief Justice Morrissey: 

“While a legatee retains in his own hands a part of the 
fund out of which his legacy and other legacies should be 
paid, he is not entitled to receive from the executor the 
amount of his legacy without deducting therefrom the 
amount of the fund which is already in his hands as a 
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debtor of the estate.” First Trust Co. v. Cornell, 114 Neb. 
126, 206 N. W. 749. 

In reaching this conclusion, the court adopted from 
Smith v. Kearney, 2 Barb. Ch. (N. Y.) 533, the following 
unanswerable reasons: 

“This right of retainer depends upon the principle that 
the legatee or distributee is not entitled to his legacy, or 
distributive share, while he retains in his own hands a 
part of the funds out of which that and other legacies or 
distributive shares ought to be paid, or which is necessary 
to extinguish other claims on those funds. And it is against 
conscience that he should receive anything out of such 
funds without deducting therefrom the amount of the 
funds which is already in his hands, as a debtor to the 
estate.” 

On principle, as I view the law, there is no rational dis- 
tinction for applying these reasons to legacies of personal 
property and not to devises of real estate, unless the legis- 
lature has inserted heresies in the statutes. A wrong in- 
terpretation does not become right by repetition. Some of 
the ablest courts have refused to recognize such a distinc- 
tion and have boldly held on reason and equity that a 
valid, unpaid debt owing by a devisee to testator may be 
made a charge against the devise. The supreme court of 
New York held: 

“The rule of offset of an indebtedness by a legatee, if 
any, to the estate applies to a devisee as well, and such 
legatee or devisee must pay the indebtedness before he is 
entitled to the legacy or devise. Smith v. Kearney, 2 Barb. 
Ch. (N. Y.) 583; Rogers v. Murdock, 45 Hun, 30; Clarke 
v. Bogardus, 12 Wend. (N. Y.) 67; Matter of Bogart, 
28 Hun, 466; In re Matter of Colwell’s Estate, 15 N. Y. St. 
Rep. 742.” Warren v. Warren, 255 N. Y. Supp. 206. 

The following was adopted from the first of the New 
York cases cited: 

“The right of the executor or administrator to retain 
the whole, or a part, of a legacy or distributive share, in 
discharge or satisfaction of a debt due from the legatee or 
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distributee to the estate, is not only consistent with the 
soundest principles of equity, but is perfectly well settled.” 
Smith v. Kearney, 2 Barb. Ch. (N. Y.) 5338. 

With full knowledge of decisions to the effect that debts 
of a legatee to testator may be deducted from the legacy 
do not apply to devises of real estate or to testate estates, 
the supreme court of Iowa held: 

“Claim of deceased against devisee may be offset against 
the devisee’s share of the realty, where the devisee’ is in- 
solvent and the estate unsettled, notwithstanding no men- 
tion was made of the indebtedness of the devisee in the 
testator’s will.” Schultz v. Locke, 216 N. W. 617 (204 Ia. 
1127). 

Whether the principle quoted is regarded as an exception 
to the general rule or as an avoidance of falacious hold- 
ings, it is sound in morals, equity and justice. The Ne- 
braska supreme court is not embarrassed by any former 
decision of its own on the same subject or confounded by 
technical refinements borrowed from the common law of 
England. Nothing inconsistent with the spirit of our laws 
was adopted from the common law by the legislature. I 
have not discovered anything in our statutes to prevent 
justice in the present instance. All pertinent legislation 
and equity powers of courts should be considered together 
in determining the issue presented. The vesting of title 
in devisee upon the death of testator is not all the law on 
that subject. There is another law which says: 

“The executor or administrator shall have a right to the 
possession of all the real as well as the personal estate of 
the deceased.” Comp. St. 1929, sec. 30-406. 

Notwithstanding the vesting of title, the executor gets 
possession of both personal property and real estate for . 
the purposes of administration. He does not hold posses- 
sion for himself. He represents all the beneficiaries under 
the will whether legatees or devisees. He does not lose 
possession until the distributive shares are determined: 
This possession is a temporary encumbrance and a limi- 
tation on vested title. The county court, with equity powers 
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conferred by law, determines each share and the charges 
against it, if any. To prevent discriminations not author- 
ized by the will or the law, the county court may resort to 
equity powers. This procedure is inherent in our system 
of settling estates of deceased persons. It does not involve 
the courts in law-making and will-making. Those abomi- 
nations are more likely to result from a different analysis 
of the problem. 

The statute requires the court in the construction of a 
will to give effect to the true intent of testator so far as it 
can be collected from the whole instrument, if such intent 
is consistent with the rules of law. Comp. St. 1929, sec. 
76-109; Blochowitz v. Blochowitz, 130 Neb. 789, 266 N. W. 
644. Circumstances related to the will may be considered. 
In re Estate of Hunter, 182 Neb. 454, 272 N. W. 318. The 
right to make a will may be exercised by any competent 
person. Knowledge of technical terms like “retainer” and 
“advancement” is not essential to testamentary capacity. 
The true intent of testator in the present instance is: ex- 
pressed in clear and definite terms. He meant to give his 
residuary estate to his eight children in equal shares. He 
said so. The two notes belonged to that estate. They evi- 
denced property of testator’s estate in the son’s hands— 
borrowed money. Testator had kept the notes from out- 
lawing. That made them a valid charge against the son 
who was insolvent. Under the will and the statute the 
evidences of the debt fell into the hands of the executor. 
It was his duty to collect the amount due by any lawful 
method. Collection could only be made for the estate by 
deducting from the son’s distributive share of the real 
estate devised to him the amount of his debt. In no other 
way could all beneficiaries under the will realize the boun- 
ties bestowed on them by testator. Discrimination in favor 
of the debtor would defeat the clearly expressed intent of 
testator. The executor had only this one way of collecting 
the debt. The vain and idle expedient of limiting him to a 
court of law in a separate action on the notes to recover 
a worthless judgment, under the circumstances, seems to 
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me to imply helplessness of equity and the triumph of in- 
justice in spite of the clearly expressed intention of testator. 
The modern rule of reason and equity announced by the 
supreme courts of New York and Jowa is, in my judgment, 
supported by better reasons than the contrary doctrine 
of some other courts. I think common-law doctrines adapted 
to former times and conditions should slumber in the 
desuetude created for them by modern statutes. 

Entertaining these views, I adhere to the former judg- 
ment of affirmance as the proper disposition of this appeal. 

MESSMORE, J., concurs in this dissent. 

PAINE, J., dissenting. 

I fully concur in the excellent dissent filed in this case 
by Justice Rose and concurred in by Justice Messmore. 
This case has been very carefully considered by this court 
since it was first argued to the court on October 21, 1937. 
From the first opinion, found in 133 Neb. 568, 276 N. W. 
180, two members of the court dissented, and another mem- 
ber, who did not sit, concurred in the propositions of law 
stated in the dissent. It was reargued to the full court on 
March 7, 1938, and to the opinion now adopted. by four 
members of the court three are dissenting. 

Patrick W. Stanton had loaned money to his son, William 
P. Stanton, and the notes which represented this loan he 
had kept alive by requiring such son to make payments 
thereon. The final decree states the amount due on these 
notes from his son to the estate is $1,109.11. This son was 
bankrupt, and owed a judgment to the Kenesaw State 
Bank of $1,125, with interest. This court is called upon 
for the first time to determine the question involved, which 
is, whether the one-eighth interest in the farm left by the 
father to this son can be taken by the bank in payment of 
its judgment, or whether in the settlement of this estate 
the debt due to the estate because of the money loaned by 
the father to this son shall be first deducted from this son’s 
share of the real estate. 

In state after state, as set out in the original opinion 
adopted in this case, courts have held that this was proper, 
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but it is argued in the present opinion that many of such 
cases arose in intestate estates. When the question first 
arose in Iowa, that state followed some of the older cases, 
and stated that such a debt could not be deducted from the 
share of the real estate. 

Then, in 1923, the question coming up again in Woods 
v. Knotts, 194 N. W. 953 (196 Ia. 544) the court, in chang- 
ing from its former holdings and taking the better view 
of the question, said: ‘‘Where deceased had, as surety, paid 
certain claims against an heir, and the heir was insolvent, 
his share of the real property will be offset. against the 
claim of deceased; the personal property being entirely in- 
sufficient to offset the indebtedness.” 

The question again came up in Iowa in the case of 
Schultz v. Locke, 204 Ia. 1127, 216 N. W. 617; the earlier 
Iowa cases were discussed, and it was said that the right 
of retainer should not be denied because no mention was 
made of the indebtedness in the will of the testator, and 
it could not be fairly anticipated by the testator that the 
debt would not be fully paid without resorting to the 
share of the devisee in the real estate, and hence the failure 
to mention the debt in the will under all the facts was not 
controlling nor vitally significant, and that the insolvency 
of the devisee, where there is no personal estate for distri- 
bution, makes it a recognized exception to the general rule. 
The decision significantly remarks that, as the case is 
pending in a court of equity, with all parties in interest 
before it, and with issues calling for determination of the 
rights of all parties, the court allows retainer against the 
share of the devisee in the real estate of the decedent. The 
Schultz case was decided in 1927, and eight years later the 
same question came before the Iowa court again in In re 
Estate of Flannery, 221 Ia. 265, 264 N. W. 68, and while I 
believe the personnel of the Iowa court had entirely changed, 
with the exception of one justice, between the dates of the 
two decisions, yet it again states: “This is the rule definite- 
ly settled in this state by the case of Schultz v. Locke, 204 
Ta. 1127, 216 N. W. 617, and cases therein cited. The de- 
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cree of the court, therefore, in subjecting the proceeds of 
the real estate devised to William Meade, together with 
the legacies, to the payment of his indebtedness owing to 
the estate and inheritance taxes due the state and costs of 
the application must be upheld.” 

Then follows Rodgers v. Reinking, 217 N. W. 441 (205 Ia. 
1811) in which certain creditors holding liens against a 
son’s interest are defeated in their contention, and it was 
held: ‘‘Mother’s estate was entitled to retainer or offset 
of $30,000 which son D. had refused to pay brother in 
accordance with contract with mother against share going 
to D. under provision of mother’s will.” 

Then in 1930 follows the case of Johnson v. Smith, 210 
Ia. 591, 231 N. W. 470. The whole question is discussed at 
length in a decision reviewing the earlier authorities, and 
Schultz v. Locke, supra, is again approved. 

In the case of Thompson v. McCune, 68 S. W. (2d) 41 
(833 Mo. 758) the will of Charles W. Armour gave a 
legacy of $30,000 to Cora S. Thompson, but provided that 
her indebtedness should be charged against this legacy. 
The opinion, discussing at length many questions involved, 
said: “The right of ‘retainer’ is the right of an executor 
to retain or hold the legacy which is in his hands by treat- 
ing the debt due to the estate from the legatee as assets of 
the estate also in his hands and collected by deducting 
such debt from the legacy.” 

In Hornstra v. Avon State Bank, 55 S. Dak. 518, 226 N. 
W. 740, we find this statement: “A judgment is a lien only 
against the property of the judgment debtor, and, while 
on the death of an ancestor intestate his real estate at 
once descends to his heirs, it does so under the provisions 
of our Rev. Code 1919, sec. 700, ‘subject to the control of 
the county court, and to the possession of any administra- 
tor appointed by that court for the purpose of administra- 
tion.’ In the process of administration it is entirely just 
and equitable that any indebtedness due from an heir to 
the estate should first be deducted from any distributive 
share to which he might otherwise be entitled, and that, in 
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reality, he is only entitled on any, principle of justice or 
equity to whatever balance there may be in his distribu- 
tive share after deducting therefrom whatever he owes to 
the estate.” 

In Smith v. Kearney, 2 Barb. Ch. (N. Y.) 533, in addi- 
tion to the citation made by Justice Rose, another para- 
graph is quite in point: “This right of retainer depends 
upon the principle that the legatee or distributee is not en- 
titled to his legacy, or distributive share, while he retains 
in his own hands a part of the funds out of which that and 
other legacies or distributive shares ought to be paid, or 
which is necessary to extinguish other claims on those 
funds. And it is against conscience that he should receive 
any thing out of such funds without deducting therefrom 
the amount of the funds which is already in his hands, as 
a debtor to the estate. And the assignee of the legatee, or 
distributee, in such a case, takes the legacy or distributive 
share subject to the equity which existed against it in the 
hands of the assignor.” 

The Nebraska legislature, in section 30-406, Comp. St. 
1929, clearly intended to make a devisee’s ordinary debt a 
charge upon such devisee’s interest in the real estate be- 
queathed him under the will. May we note the simple and 
precise language used by our legislature in this section: 
“The executor or administrator shall have a right to the 
possession of all the real as well as the personal estate of 
the deceased, and may receive the rents, issues and profits 
of the real estate, until the estate shall have been settled, 
or until delivered over, by order of the county court, to 
the heirs or devisees.” 

Under this section 30-406, Comp. St. 1929, this court 
held, in Blochowitz v. Blochowitz, 180 Neb. 789, 266 N. W. 
644: “We have sustained the right of the executor and ad- 
ministrator, under this statutory provision, as a general 
rule, to maintain ejectment for real estate, pending pay- 
ment of debts and settlement of the estate.” 

In Tillson v. Holloway, 90 Neb. 481, 134 N. W. 282, this 
court said: “It is true, as contended by defendant, that the 
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legal title belonging to an intestate estate descends to the 
heir subject to the payment of debts; but, under the stat- 
ute, it is equally clear that the right of possession is in the 
administrator until his administration is closed.” 

In any event, would not the executor, under this statute, 
clearly have the right to retain the real estate of this son 
until the rents therefrom had paid the debt due the estate 
of his father? 

A recent statement of the general rule is found in 2 
Pomeroy, Equity Jurisprudence (4th ed.) 1009, sec. 541, 
as follows: “A legacy from a creditor to his debtor, unac- 
companied by language in the will or exterior to it express- 
ly showing the special intent, whether equal to, greater 
or less than, the debt, raises no presumption whatever, 
either of law or of fact, that the testator intended thereby 
to excuse, release, or discharge the debt, so that the legatee 
would be entitled to claim and receive the whole amount 
bequeathed, but would be freed from all liability to pay 
the debt.” 

It may be of interest to review the pleadings as shown 
by the record in this case. Section 27-503, Comp. St. 1929, 
sets out that the county. court shall have exclusive jurisdic- 
tion of the probate of wills and the administration of 
estates, and by proper proceedings a final decree was en- 
tered in the county court on April 3, 1930, showing that 
the last will and testament was duly admitted to probate 
by that court on September 19, 1929, and that John R. 
Hoban was appointed executor thereof; that the final ac- 
count of the executor is approved and allowed, and that the 
title to the real estate is assigned to each of the heirs 
(naming them and their shares), and ‘To William P. 
Stanton an undivided one-eighth interest subject to his in- 
debtedness to said estate as herein found and the said 
share of William P. Stanton to the extent of his said in- 
debtedness to the legatees above named in their several 
respective interests in the residue of said estate as pro- 
vided by the terms of said will and codicil.”” No appeal has 
ever been taken from this final decree fixing the heirs and 
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shares and showing that the share of William is subject 
to his indebtedness to the estate. The action appealed to 
this court is a partition action, brought in the district court 
after such final decree was entered to have the property 
partitioned between the heirs, and, in case that is impos- 
sible, to have the same sold, and the question arises, how is 
it possible to change the provisions of the final decree when 
no appeal was taken therefrom? 

This opinion now entered, setting aside the decree of the 
district court in the partition case, is said to be founded 
upon common-law doctrines. Does it not clearly violate the 
simple terms of our Nebraska statute and hold for naught 
the wishes of the testator? He had kept these notes of his 
son alive by requiring the three payments thereon, so he 
could collect them if possible before his death, and, if not 
then, he was certain that, being current obligations, they 
could be collected as part of the residuary estate left to 
his heirs, thus dealing fairly with the heirs who had not 
borrowed from him. When the intention of the testator is 
so clearly ascertained, is not this court bound to give it 
effect? To the contrary, the opinion now adopted declares 
that these notes so carefully husbanded by the father are 
null and void. For, as stated in the syllabus, it is held that 
the father’s omission to mention them in his will evinces 
an intent not to charge the devise to his son with their pay- 
ment; and, further, “The debt of a devisee to the testator 
cannot be retained from or charged on the lands devised to 
him in the absence of language in the will making such debt 
a charge.” 

The majority opinion thus makes it necessary that the 
will of this testator refer to and set out these loans or they 
are extinguished. This has never been the practice, as in 
this state we have permitted wills to be drawn by the 
testator himself who desired to dispose of his property in 
his own way, and by a layman as a friend of the testator, 
and never required that they be drafted by lawyers. Under 
the requirement all that has been necessary is that the 
testator be mentally competent and know the objects of 
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his bounty, and if so our courts have uniformly construed 
wills to be valid. In doing that we have taken from them 
every technical refinement, and not required the services 
of an expert in drafting wills, and the facts in this case 
show that the testator did not seek to forgive the debt of 
his son, but that he kept the notes alive by requiring in- 
terest to be paid upon them so they would not outlaw. 

In the unanswerable logic of Justice Rose’s dissent, he 
calls attention to the fact that the father in the case at bar 
gave his residuary estate to his heirs in equal shares and 
that these two notes due him from his son were a part of 
that residuary estate. 

The bank has a judgment against the bankrupt son, and 
is entitled to collect it from all the property this son re- 
ceives from his father’s estate. The bank had no claim 
against the other seven-eighths of the property of the estate, 
but by the opinion now adopted the heirs of seven-eighths 
of the estate lose the $1,109.11 due from the eighth heir, 
and the bank collects its claim in full. 

Is it not a most extraordinary situation to have this 
court hold that, if a deceased happens to make no will, or 
if by accident no will is found, the debt of an insolvent 
heir can legally be deducted from his share of the real and 
personal property left to him thereunder? but if, on the 
other hand, a will be discovered and probated, injustice 
will result to all of the heirs who do not owe the estate, 
by giving to the creditors of that one which owes the 
estate his share of the estate free and clear of all of his 
debts to the estate, if perchance such debts have not been 
specifically set out at length in the will. 

As has well been stated, “If this opinion stands we will 
eventually have to change all of our rules of construction 
of wills relative to charges and liens against the land.” 


682 


NEBRASKA REPORTS [VoL. 134 


Mackechnie v. Lyders 


MARGARET MACKECHNIE, APPELLEE, V. OSCAR LYDERS ET AL., 


APPELLANTS. 
279 N. W. 328 
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Automobiles: TRANSFER OF TITLE. Sections 60-310 and 60-325, 
Comp. St. 1929, set forth the manner in which title to auto- 
mobiles can be transferred between living persons, and sub- 
stantial compliance with said sections of the statute is required. 
When facts are in controversy as to ownership of an automobile, 
and where such controverted facts are submitted to the jury by 
the trial court, persons who have not substantially complied 
with the provisions of the statute relative to such transfer are 
in no position to complain upon the submission of this issue to 
the jury. 

Master and Servant: INJuRY To THIRD PERSON: LIABILITY OF 
Master. “To sustain a recovery for injuries caused by being 
run down by an automobile owned by the defendant, the plain- 
tiff must show by a preponderance of the evidence that the per- 
son in charge of the machine was the defendant’s servant, and 
was, at the time of the accident, engaged in the master’s business 
or pleasure with the master’s know’edge and direction.” Neff 
v. Brandeis, 91 Neb. 11, 185 N. W. 232, 

Evidence examined in the instant case, and held to be a 

question for the jury as to whether or not one of the defendants 
was in the employ of the other defendant at the time of the acci- 
dent in question. 
Automobiles: INJURY TO PASSENGER: CONTRIBUTORY NEGLI- 
GENCE. “The place which a passenger occupies in an automo- 
bile is important in determining whether he exercised reason- 
able care and prudence to detect and warn against danger, for 
one on the front seat with the driver may have a far better 
opportunity of discovering any danger ahead in the path of the 
car than one in the back seat.” 5 Am. Jur. 771, sec. 478. 

Upon examination of evidence in the instant case, held such 
evidence is insufficient to show contributory negligence on the 
part of the plaintiff. 

Trial. “It is proper practice for court to refuse to submit to 
jury defense not supported by eviuence.” Sterns v. Hellerich, 
130 Neb. 251, 264 N. W. 677. 

MOTION FoR DIRECTED VERDICT. “A motion for a di- 
rected verdict must, for the purpose of a decision thereon, be 
treated as an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom the 
motion is directed, and said party is entitled to have every 
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controverted fact resolved in his favor, and to have the benefit 

of every inference that can reasonably be deduced from the 

facts in evidence.” Moncrief v. Interstate Transit Lines, 129 

Neb. 168, 261 N. W. 1638. 

6. Automobiles: NEGLIGENCE: QUESTION FOR JuRY. Negligence of 
defendant driver of bus as proximate cause of injuries sustained 
by plaintiff held question for jury. 

7. Appeal: INSTRUCTIONS. Where the court gave an instruction, 
tendered by the defendants, to the effect that, if the jury find 
from a preponderance of the evidence that the proximate cause 
of the accident complained of by the plaintiff was the presence 
and action of a car driven by a third and unknown person, then, 
upon so finding, the verdict of the jury must be for the defend- 
ants, and, in addition thereto, the court gave instructions, on 
its own motion, similar in form and incorporating therein the 
same subject-matter as set forth in the requested instruction 
given, held such instructions in this behalf are sufficient under 
the circumstances and are not prejudicially erroneous. 

8. Trial. INSTRUCTIONS. “It becomes the duty of the trial court 

to submit to the jury the necessary issues of fact presented by 

the pleadings and the evidence, whether requested or not, and 

a failure to do so constitutes error.” Wagner v. Watson Bros. 

Transfer Co., 128 Neb. 585, 259 N. W. 878. 

However, where all the facts and circumstances are before 
the jury relative to ownership of an automobile and employ- 
ment of the driver, it is not necessary for the trial judge to 
select a statement of facts on the issues presented and incorpo- 
rate such facts in the instructions and thereby qualify the in- 
structions, and no error results from the court’s failure to so do. 

: Where instructions given by the court, con- 
sideréd: as a whole, properly state the applicable law, they are 

sufficient. Holtz v. Plumer, 183 Neb. 878, 277 N. W. 589. 


APPEAL from the district court for Dodge county: 
FREDERICK L. SPEAR, JUDGE. Affirmed. 


Baylor, Tou Velle & Healey and Courtright, Sidner, Lee 
& Gunderson, for appellants. 


Stiner, Boslaugh & Stiner, Robins & Yost and Butler & 
James, contra. 


Heard before Goss, C. J., ROSE, EBERLY, Day, PAINE, 
CARTER and MESSMORE, JJ. 
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MESSMORE, J. 

This is an appeal from the district court for Dodge 
county in a law action to recover damages for personal in- 
juries on account of defendants’ negligence. The jury 
returned a verdict for the plaintiff, and from such verdict 
defendants have appealed. 

Plaintiff’s petition alleges ownership of the bus in de- 
fendant Lyders, the occurrence of the accident, the driving 
of the bus by defendant Lyman as an employee of defend- 
ant Lyders, and alleges certain acts of negligence on the 
part of Lyman, the injuries sustained by plaintiff, and 
prays for damages. The answer of defendant Lyders ad- 
mits the occurrence of the accident; that the plaintiff sus- 
tained injuries; alleges certain affirmative acts of con- 
tributory negligence on the part of the plaintiff, and denies 
ownership of the bus in Lyders. The answer of defendant 
Lyman is to the same effect. Both answers deny negligence 
on the part of defendants. The reply is, in substance, a 
general denial of defendants’ answers. 

The evidence discloses that Professor Lyders was the 
head of the music department of Midland College, Fremont, 
Nebraska; that defendant Lyman was a student in such 
college, and the plaintiff was an employee of the college, 
being an assistant to Professor Lyders. In April, 1936, a 
trip was planned to transport the acappella choir, consist- 
ing of 65 members, by two automobiles and two busses 
through certain parts of the state of Texas on a concert 
tour. On April 19, 1936, the choir had given a concert at 
Fort Worth, Texas, and was about to give another concert 
at Denton, Texas, approximately 35 miles distant, at 8 
o’clock on the same evening. To be present in Denton for 
the concert required some haste on the part of the mem- 
bers of the choir. The 1928 Studebaker bus, in which the 
plaintiff was riding and which defendant Lyman was driv- 
ing at the time of the accident, left Fort Worth about 5:30 
p.m. When midway between Fort Worth and Denton, and 
when the driver of the bus was about to negotiate a curve 
on an oiled road, the right wheels of the bus followed the 
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right shoulder of the road across and over a ditch and into 
a field where the bus circled and was stopped. Plaintiff 
fell from the rear door of the bus and was injured. The 
facts will be more specifically covered in this opinion in 
relation to certain assignments of error, to which such 
facts as may be necessary will be applied. 

The first four assignments of error are as to the insuffi- 
ciency of the evidence to support the verdict; that the ver- 
dict is contrary to law, and that the separate motions of 
defendants for a directed verdict should have been sus- 
tained by the trial court. 

The ownership of the bus in Lyders is questioned by de- 
fendants. The pertinent facts relating to this question 
follow: There had been some discussion between Lyders 
and Doctor Martin, the head of Midland College, relative 
to transportation of the choir and athletic teams of the 
college to and from different points, and that the hiring of 
transportation created too much expense on the part of the 
college. Lyders discovered the 1928 Studebaker bus, in- 
volved in this action, in the city of Omaha, took up the 
matter of purchasing it with Doctor Martin, and both 
agreed that it was a bargain at the price offered. Doctor 
Martin, however, stated, in substance, that the college did 
not have sufficient funds with which to buy the bus; that 
if Lyders would assume full responsibility for the purchase 
any profits made from the trips would be used to reimburse 
Lyders for the moneys expended. Thereafter Lyders pur- 
chased the bus, paying for it personally. He borrowed the 
money from the Fremont State Company, and gave a 
chattel mortgage on the bus to that company for the loan. 

January 21, 1935, the original motor vehicle license, is- 
sued to Smith Robinson Motor Company, from whom Ly- 
ders purchased the bus, was transferred on the transfer 
record on the back of the original certificate to Lyders, 
and signed by Smith Robinson Motor Company of Omaha. 
Plaintiff’s exhibit Y (defendants’ exhibit 6) is an affidavit 
signed by Oscar Lyders and sworn to before a notary 
public on April 2, 1936, wherein he states that he is the 
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owner of the bus and petitions the treasurer of Dodge 
county to issue a license to “Midland College / Oscar Ly- 
ders.” The transfer record shows a transfer to Oscar 
Lyders, and a bill of sale on a regular state of Nebraska 
form for the transfer of motor vehicles was issued to 
Oscar Lyders, sworn to before a notary public on January 
21, 1935, and contained in the bill of sale were the words 
“has sold and transferred to Oscar Lyders.” Subsequently, 
on January 23, in the same bill of sale appears ‘‘Midland 
College Choir, Oscar Lyders, Mgr.,” which is also sworn 
to before a notary public. The county treasurer of Dodge 
county on January 23, 1935, issued a motor vehicle license 
covering the Studebaker bus to Oscar Lyders. The regis- 
tration fee was paid by Oscar Lyders in the amount of $15. 
On April 16, 1935, a readjustment was made on the cer- 
tificate and the sum of $3 was returned. This certificate 
reads in part: “This certifies that Midland College / Oscar 
Lyders * * * has registered as owner.” A bus owned by an 
individual and used for transportation requires a higher 
registration fee than a bus used by a college or school. The 
state department had returned to the county treasurer 
the certificate for collection of the additional, or correct, 
amount, which was the reason for the showing of Midland 
College on the certificate. This required an expenditure of 
$12. April 2, 1986, there was a license or certificate issued 
reading “This certifies that Midland College / Oscar Ly- 
ders of Fremont,” etc. There was no bill of sale of any 
kind showing the transfer of this property from Oscar 
Lyders to Midland College of record or filed with the county 
treasurer, as provided for by law. The registrations were 
made and paid for by Lyders; whatever personal tax as- 
sessed was paid for by him. Lyders individually executed 
a chattel mortgage to the Fremont State Company on the 
Studebaker bus, of record in the office of the county clerk, 
March 30, 1936. This mortgage was made for the purpose 
of financing the International] bus, a second bus, and it is 
claimed that Doctor Martin and Mr. Lyders executed the 
note secured by the mortgage. The note is not in the 
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record. The mortgage was signed by Oscar Lyders. At the 
time of the purchase of the Studebaker bus a chattel mort- 
gage for $275 to the Fremont State Company was filed of 
record, signed by Oscar Lyders. On September 26, 1936, a 
chattel mortgage was executed by Oscar Lyders, which in- 
cluded the Studebaker bus. Repairs were made on the 
Studebaker bus in the amount of $260 which were paid for 
by Lyders, and subsequent to the New York trip in 1936 
there was a general overhauling of the bus, with a new 
motor and several other mechanical changes being made, 
requiring an expenditure of $233, paid by Lyders. 

The appellants contend that Lyders was the agent of 
the college, and that the Studebaker bus was purchased 
for the college, used in its service, and that Lyders had the 
overseeing of the bus; that he had given a bill of sale for 
the bus April 15, 1935, and that the registration for the 
license for the bus discloses that the mark “/” meant “by” 
and therefore at no time did the registration disclose Ly- 
ders as the true owner of the bus. The bill of sale, as testi- 
fied to by Lyders, was to put the ownership of the property 
where it belonged. This bill of sale was never filed of 
record, nor was it filed with the county treasurer of Dodge 
county as evidence of ownership in the college. 

The college musical organizations netted $750 from a 
successful tour of New York state, the money being used 
to reimburse Lyders and extinguish the indebtedness on 
the busses. The Studebaker bus was painted an orange 
color, advertised the name of the college and the choir, and 
had on it other college insignia. 

In the case of Myers v. McMaken, 133 Neb. 524, 276 N. 
W. 167, it was held: “In an action for damages growing 
out of a collision between an automobile and a truck, evi- 
dence that the name of defendant was on the sides of the 
truck raises a presumption that the truck belonged to de- 
fendant.” In the instant case, while this presumption was 
in favor of the defendants, there was evidence to rebut it. 
It is not conclusive of ownership, but a fact for the jury’s 
consideration in determining the question of ownership, 
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together with all the other evidence touching upon such 
question. 

On the foregoing facts, the question of ownership of the 
bus was submitted to the jury, placing the burden on the 
plaintiff to prove that Lyders owned the bus. 

This court held in In re E'state of Wroth, 125 Neb. 832, 
252 N. W. 322: “Title to automobile can be transferred be- 
tween living persons only by compliance with sections 60- 
310 and 60-325, Comp. St. 1929, relative to such transfer.” 

Section 60-310, Comp. St. 1929, in part provides: “Upon 
the transfer of ownership of any motor vehicle, its regis- 
tration shall expire, and the person to whom ownership of 
such vehicle is registered, and the person to whom owner- 
ship of such vehicle is to be transferred, shall forthwith 
join in a statement of said transfer, indorsed upon the re- 
verse side of the certificate of registration of said motor 
vehicle, in the space provided for said purpose, which state- 
ment shall be signed by the transferer in the manner and 
form of his signature, contained on the face of said cer- 
tificate, and which statement shall likewise be signed by the 
transferee, who shall set forth, below his signature, his 
postoffice address.” And section 60-325, Comp. St. 1929, 
contains this proviso: “Provided, upon the transfer of 
ownership of any motor vehicle the title shall not pass until 
the certificate of registration properly executed, shall be 
filed in the department of public works as required in this 
article.” 

Under the facts in this case, the noncompliance of Mid- 
land College with the sections of the statute relating to 
transfer of automobiles is obvious. Suffice it to say that the 
question of ownership of the bus was presented to the jury, 
the facts in relation thereto being in controversy, and the 
defendants, under this evidence, are not in a position to 
complain, especially in view of our decision in In re Estate 
of Wroth, supra. 

We are next confronted with the guestion of whether de- 
fendant Lyman was in the employ of defendant Lyders 
at the time of the accident. The burden of proof was placed 
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on the plaintiff to prove this relationship; that is, the re- 
lationship of master and servant. 

The evidence develops that Lyman, 26 years of age, a 
student at Midland College for four years, had driven cars 
from the time he was 14 years old and had driven for the 
college on different trips; that Doctor Martin told him be- 
fore he left that he would have to be chaperon to the per- 
sons conveyed in his bus. Lyders selected Lyman and had 
charge of the transportation of the choir en towr, traveled 
with the choir in his own car, paid Lyman personally 4 
cents a mile for driving ; Lyman was to pay for the gasoline 
and oil, and any amount over that was to be his. Lyders 
received 50 cents a mile for the use of the two cars and the 
two busses. The choir’s treasurer paid Lyman some of 
the money due him; Lyders paid him personally some of the 
money due and settled with him at the conclusion of the trip. 
Lyman testified that he was in the employ of Midland 
College, and there is evidence to the effect that the ‘money 
was allocated by Midland College for this transportation. 
En tour Lyman was under the direction of Lyders, and, as 
the testimony discloses, Lyders assumed the responsibility 
for the busses and for the tour. Lyders testified that he 
did not employ Lyman in his individual capacity to drive 
the bus; that he had the consent of Doctor Martin to em- 
ploy him. Lyman testified that he and Lyders had talked 
about the trip but did not come to any definite agreement ; 
that one time Doctor Martin stopped him when he was 
leaving the chapel and told him he had been selected as a 
driver ; that he was not sure he was to be the driver of the 
Studebaker bus; that Lyders was having a meeting with 
Doctor Martin. - 

In the case of Neff v. Brandeis, 91 Neb. 11, 1835 N. W. 
232, it was held: “To sustain a recovery for injuries caused 
by being run down by an automobile owned by the defend- 
ant, the plaintiff must show by a preponderance of the 
evidence that the person in charge of the machine was the 
defendant’s servant, and was, at the time of the accident, 
engaged in the master’s business or pleasure with the 
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master’s knowledge and direction.” And in Weber v. 
Thompson-Belden & Co., 105 Neb. 606, 181 N. W. 649, the 
above rule was stated. 

“(1) A master is a principal who employs another to 
perform service in his affairs and who controls or has the 
right to control the physical conduct of the other in the 
performance of the service. 

“(2) A servant is a person employed by a master to 
perform service in his affairs whose physical conduct in 
the performance of the service is controlled or is subject 
to the right to control by the master.” Restatement, Agency, 
11, sec. 2. 

“To constitute the relationship of master and servant, 
the one for whom the service is rendered must consent or 
manifest his consent to receive the services as a master.” 
Restatement, Agency, 490, sec. 221. 

Having in mind the foregoing principles of law an- 
nounced, and analyzing the facts, we believe that the trial 
court was correct in submitting the issue of employment 
of Lyman by Lyders to the jury. 

The appellants complain that the trial court did not pre- 
sent to the jury certain elements of contributory negli- 
gence as pleaded in the answer of the defendants. The 
only issue submitted to the jury for the defendants in this 
behalf was the issue on speed of the automobile and the 
plaintiff’s contributory negligence in that regard. 

The bus was about 28 feet long and was capable of carry- 
ing 20 to 25 passengers. Plaintiff testified that when she 
entered the bus she was seated in the rear seat and on the 
left side. Four other members of the choir were seated 
beside her. Three people were seated in front of and look- 
ing towards her, with their backs to the front of the bus. 
She was approximately 20 feet from the driver. The first 
thing that challenged her attention was the swaying of the 
bus when it “started bumping up and down and we were 
thrown from side to side and up and down until we were 
just all mixed up.” Plaintiff was thrown from the bus and 
went out backward. She testified that she would not be 
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in a position to observe the accident because she was in the 
rear of the bus, and she made no protest. 

The appellants cite the law of Texas in San Antonio 
Brewing Ass’n v. Wolfshohl, 155 S. W. (Tex. Civ. App.) 
644, as follows: “The doctrine of comparative negligence 
is applicable only to common carriers, being made so in 
that case by statute, and in every other case contributory 
negligence is an absolute defense, however negligent de- 
fendant may be.” 

Appellants cite 5 Am. Jur. 775, sec. 485, as follows: “It 
is the duty of a passenger to register protest against the 
excessive rate of speed of a car in which he is riding and 
to take such measures looking to his safety as may be ex- 
pected of a reasonably prudent man under certain circum- 
stances. For a failure to discharge his duty in this respect, 
he will be considered contributorily negligent.” 

In 5 Am. Jur. 771, sec. 478, it is said: “The place which 
a passenger occupies in an automobile is important in de- 
termining whether he exercised reasonable care and pru- 
dence to detect and warn against danger, for one on the 
front seat with the driver may have a far better oppor- 
tunity of discovering any danger ahead in the path of the 
car than one in the back seat.” 

In Sterns v. Hellerich, 130 Neb. 251, 264 N. W. 677, it 
was held: “It is proper practice for court to refuse to sub- 
mit to jury defense not supported by evidence.” Followed 
in Suhr v. Lindell, 183 Neb. 856, 277 N. W. 381. 

Instruction No. 10, given by the court, is criticized by 
appellants, in that the court did not qualify such instruc- 
tion by telling the jury that plaintiff’s right of recovery 
could have been defeated if the jury found from her testi- 
mony that she was ‘guilty of contributory negligence. We 
believe this criticism is without merit. The record fails to 
disclose any evidence upon which contributory negligence 
could have been properly submitted to the jury. Carlson 
v. Roberts, 183 Neb. 166, 274 N. W. 478. 

Appellants contend that the negligence, if any, of Ly- 
man, the driver of the bus, was not the sole and proximate 
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cause of the accident and the injury sustained by the plain- 
tiff. Defendants took the deposition of one T. M. Jones, 
who was called and testified for the plaintiff. He lived 300 
yards from the scene of the accident and saw the accident 
happen. Six photographs, properly identified and showing 
the topography of the land, the condition of the highway 
and all things necessary and incident in the surrounding 
territory at the base of the curve, also a map, properly 
identified, with the respective distances shown for the 
jury’s consideration, were all received in evidence. There 
was some question as to whether another automobile was 
proceeding from the north to south that crowded Lyman 
at the curve in the road. Jones saw the bus leave the high- 
way. At that time he observed no other car. When the 
bus left the highway, this witness saw the dust commence 
to fly, saw the bus hit the ditch and careen, and saw the 
plaintiff fall from the bus. The driver kept on going, made 
a circle, and came to a stop. 

Harold Livers, driver of the International bus which 
was en tour with the choir, testified as to their hurry to 
reach Denton, and the packing of the suit cases on top of 
the Studebaker bus, inside of an iron rail and tied down. 
Ordinarily, the robe box was placed, together with some 
suit cases, on top of the Studebaker bus. Witness had a 
conversation with Lyman in Denton after the accident, 
wherein Lyman said that he noticed that day in driving 
that the unusual amount of luggage seemed to cause the 
bus to sway more than was usual, especially on the curves, 
and he thought this had a good deal to do with his going 
into the ditch on the curve. 

William Burklund, riding in the center of the bus, noticed 
the bus swerving and rocking from side to side and bounc- 
ing a bit; he had a conversation with Lyman as to the lug- 
gage on the bus; Lyman told him substantially as testified 
to by Livers. Ray Vopalensky, riding in the Studebaker 
bus beside the driver, observed the driver wrestling with 
the wheel to a greater extent than he had been, was look- 
ing down just prior to the accident, but the first thing he 
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noticed was when he “heard the fenders rubbing on the 
wheels which caused a lot of noise.”” Lyman cramped the’ 
wheel, had one foot on the foot feed and the other on the 
clutch when the bus was going into the ditch, traveling 
about 35 miles an hour. 

Lyman testified that the baggage was loaded by a com- 
mittee, appointed by Harold Livers, president and manager 
of the choir. The witness had nothing to do with the load- 
ing of the baggage at Fort Worth; did not observe the 
loading. On the day of the accident 24 bags or cases were 
loaded in the baggage rack of the Studebaker bus, packed 
in two canvas sacks and tied down on the roof with ropes. 
He testified that he may have stated to one of the counsel 
for appellee that the placing of the bags on the bus had 
made it top-heavy and hard to manage; that he did not be- 
lieve that he would have had trouble on the curve except 
for that circumstance; that in the evening of the day of 
the accident he had told Mr. Burklund that the baggage on 
the roof might have been a factor, but that he told Burk- 
lund the accident was due to the fact that he had pulled 
out on the shoulder of the road to avoid colliding with a 
car; that the shoulder was soft and it was either a case 
of running into the ditch and tipping over or straightening 
up the bus by turning into the field; that he did not recall 
the conversation with Vopalensky ; that he was driving the 
bus on federal highway No. 377, a paved highway 18 feet 
wide, with a painted strip in the middle, about 35 miles 
an hour; decreased his speed as he entered the curve to not 
more than 30 miles an hour. He observed the unpaved 
shoulder in the highway, and it appeared smooth and firm; 
that more gravel had been sprinkled on it. Before he came 
to the turn, he noticed a car coming down the hill at a con- 
siderable rate of speed, over 50 miles an hour, and expected 
it to slow up by the time it came to the curve. Witness 
pulled over to the right side of the road as he approached 
the curve, and the oncoming car failed to slow down as it 
neared the corner, and it was past the center of the road. 
As witness entered the curve the car was passing alongside 
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the bus. The position of the bus on reaching this point was 
to the right on its own side of the road. The right wheels 
of the bus got off of the shoulder and proceeded around 
or into the curve. When the bus got over the shoulder of 
the curve it was like running into a pile of loose gravel, 
pulling the bus towards the ditch. The plane of the shoulder 
was lower than the plane of the road. The bus leaned and 
swerved somewhat. 

Witness further testified that he made an effort to pull 
the bus hack on the pavement, but was unable to do so 
without running into the ditch. He drove the bus on 
the shoulder some two bus-lengths before he turned off 
the highway. He stated it happened so suddenly that he 
thought, on the spur of the moment, he must either run 
into the ditch or straighten the bus and run into the field. 
He did not want to stop in the ditch and have trouble pull- 
ing out the bus, so he traveled in the field, making a com- 
plete turn, and was met by cries of “stop ;” that except for 
the cries he would have driven right onto the road. Before 
the accident witness noticed nothing unusual in the opera- 
tion of the bus. When he first saw the automobile approach- 
ing he remarked to Miss Anderson, seated beside him: 
“Look at that crazy car.’ The automobile crowded the 
bus from the curve; witness stopped feeding gas to the- 
motor before it left the highway, and started to circle back 
to the pavement. The bus would require a distance of 100 
feet in which to stop from a speed of 30 miles an hour. 
Witness did not apply the brakes of the bus when he felt 
the wheels sinking into the shoulder, for the reason that he 
feared by doing so he would be confronted by a greater 
danger than if he let the bus travel in its natural momen- 
tum. The distance from the edge of the pavement to the 
far side of the ditch was 18 to 20 feet; the slope from 
the pavement to the top was a continuous, smooth slope; 
the field appeared to be a typical, smooth pasture. Upon 
returning to the pavement after the accident, he drove the 
bus through the ditch out to the same place where it had 
been on leaving the pavement. He observed the tracks left 
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by the bus during the time it left the highway and they 
were over six inches deep at the edge of the paving. On 
cross-examination he testified that he was probably going 
a little faster than 35 miles an hour; he saw the approach- 
ing car about a block and a half north of the gravel, travel- 
ing at an excessive rate of speed in the middle of the road. 
Other evidence shows that this distance was over 300 feet 
from the place at which the bus left the highway. Witness 
drove the bus off the paving across the shoulder, down the 
sloping grade into the ditch, which was about four feet 
deep, with an abrupt 18-inch rise on its farther side. 

Alice Anderson, riding in the front seat of the bus, im- 
mediately at the right-hand side of the driver, Eleanor 
Bethke, seated directly behind him, June Beam, seated in 
the right center of the bus, A. L. Mendenhall, seated right 
inside of the front door of the bus on the right side, all 
substantiated the testimony of Lyman in most particulars. 
Eleanor Bethke fixed the speed of the bus at 40 to 45 miles 
an hour. 

Both defendants moved for directed verdicts, which mo- 
tions were overruled. In Moncrief v. Interstate Transit 
Lines, 129 Neb. 168, 261 N. W. 163, this court held: “A mo- 
tion for a directed verdict must, for the purpose of a de- 
cision thereon, be treated as an admission of the truth of 
all material and relevant evidence submitted on behalf of 
the party against whom the motion is directed, and said 
party is entitled to have every controverted fact resolved in 
his favor, and to have the benefit of every inference that 
can reasonably be deduced from the facts in evidence.” 

We believe that the facts in the instant case were in 
controversy as to whether or not the negligence, if any, of 
Lyman was a direct and proximate cause of the injury 
sustained by the plaintiff; that the jury were properly 
instructed in this respect, and that the instructions on this 
feature of the case given by the court on its own motion 
and requested instructions are adequate. 

Appellants in assignment of error No. 6 complain of in- 
struction No. 3, stating that, the court having introduced 
the doctrine of concurrent negligence, it became the fur- 
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ther duty of the court to inform the jury that before the 
defendants, or either of them, could be held liable under 
the doctrine, the evidence must show that the accident 
would not have happened but for the specific negligence 
of the defendants; that the acts of the unidentified motor- 
ist, of which there is some evidence, in forcing the driver 
Lyman to turn off the pavement, were independent, self- 
operating forces, disconnected from any acts or omissions 
of defendants, and were alone the proximate cause of the 
accident; that it was not enough for the court to inform 
the jury that any negligence of the defendants, in conjunc- 
tion with negligence of another, forming the proximate 
cause, would create liability on the part of the defendant; 
that the doctrine applies only when the accident would not 
have occurred except for the existence of both forces. 

Instruction No. 8 placed the burden on plaintiff to prove 
by a preponderance of the evidence paragraphs 3 and 4 
of said instruction, as hereinafter set out. Paragraphs 1 
and 2. of the instruction are not set out. Paragraphs 3 and 
4 thereof follow: 

“That the proximate cause of the accident and the in- 
juries resulting therefrom, if any, was the negligence of 
the defendant John Lyman in one or more of the particulars 
alleged in the plaintiff’s petition, and that such negligence 
was the proximate cause of the accident and the injuries 
sustained by the plaintiff therefrom, if any. 

“Or that because of such negligence, if any, in conjunc- 
tion with the acts of some third person not a party to the 
suit, as a proximate cause the accident occurred.” 

Requested instruction No. 2 by defendants and given by 
the court told the jury: “You are instructed that if from 
a preponderance of the evidence you find the sole proxi- 
mate cause of the accident complained of by the plaintiff 
was the presence and action of a motor car driven by third 
and unknown persons then upon so finding your verdict 
must be for the defendants.” 

We believe, in view of the foregoing, that the court suffi- 
ciently covered the matters complained of by defendants 
and clearly and unequivocally told the jury that before the 
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defendants, or either of them, could be held liable, the evi- 
dence must show that the accident would not have hap- 
pened but for the specific negligence of defendants. 

Objection is made to instruction No. 11 given by the 
court. When this instruction is read and considered with 
instruction No. 3 and with all of the other instructions 
given, we believe that it is free from prejudicial error. 

The appellants cite the case of Belik v. Warsocki, 126 
Neb. 560, 253 N. W. 689, wherein we held: “Where one 
driving an automobile is suddenly confronted by an emer- 
gency, requiring instant decision, he is not necessarily 
guilty of negligence in pursuing a course which mature 
reflection or deliberate judgment might prove to be wrong.” 
We believe that instruction No. 1, requested by defendant 
John Lyman and given by the court covers the situation 
contended for as to emergency, if the same existed. 

Appellants cite Wagner v. Watson Bros. Transfer Co., 
128 Neb. 535, 259 N. W. 373, in which this court held: “It 
becomes the duty of the trial court to submit to the jury 
the necessary issues of fact presented by the pleadings and 
the evidence, whether requested or not, and a failure to 
do so constitutes error.” They also cite other cases to like 
effect. 

Appellants complain that the trial court failed to give 
qualifying instructions by setting forth in such instruc- 
tions facts and circumstances: showing ownership of the 
bus in defendant Lyders, or the employment of defendant 
Lyman. We believe that the jury had sufficient facts be- 
fore them to determine these two matters; that the court, 
by not attempting to set forth facts in such instructions, 
conformed to the best practice, and that the instructions 
in this behalf are adequate. 

Other instructions given by the trial court, instructions 
requested and given, and instructions not requested, have 
been examined, and we believe that the instructions given 
by the court, considered as a whole, properly state the 
applicable law and are sufficient. See Holtz v. Plumer, 133 
Neb. 878, 277 N. W. 589, 

AFFIRMED. 
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1. Insurance: Poticy: ASSIGNMENT. The assignee of an insur- 
ance policy stands in the same place as the assignor, acquires 
no other or greater rights than the assignor possessed, and takes 
the policy with all the stipulations and conditions in the con- 
tract of insurance and subject to all defenses available at the 
time of the assignment. 

SeT-orr. Where a bank, assignee 
of an insurance policy, seeks to obtain the cash surrender value 
of such policy and offset a deposit of the insuring company in 
payment of the cash surrender value of such policy, the bank 
is obligated to conform to the terms and conditions in the policy, 
and, upon its failure to so do, it is not entitled to the set-off of 
the deposit. 

3. : : : . Where a policy of insur- 

ance provides: “After three full years’ premiums shall have 

been paid hereon, if any premium shall not be paid when due, 
and if there be no indebtedness hereon, upon written request of 
the insured within six (6) months from the said due date, and 
the legal surrender of this policy, the company will pay” the 
cash surrender value of said policy as designated therein, such 
conditions must be performed by the party seeking the cash 
surrender value of the policy, and where the evidence discloses 
the payment of premiums on the policy from and after the 
period of demand for the cash surrender value, and that the 
policy has not been surrendered, and subsequently the policy 
lapses for nonpayment of premium and is placed on extended 

insurance, as provided by the terms thereof, thus creating a 

potential obligation on the part of the insuring company to pay 

the face of the policy, a set-off against the deposit in the hands 
of the eeinns party will not be allowed. 

: Where a policy of insur- 
ance previews “After three full years’ premiums shall have 
been paid, the owner at any time within three months after any 
default, but not later, may surrender this policy: (a) For its 
cash surrender value less any indebtedness to the company 
hereon,” and such owner makes a demand for the cash sur- 
render value of the policy; and where the evidence discloses 
that the policy was never surrendered, as provided by the terms 
thereof, but premiums were paid by the owner on such policy 
subsequent to the demand made for the cash surrender value, 
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and subsequent:y the policy lapses for nonpayment of premium 
and is placed on extended insurance, as provided by its terms, 
thus creating a potential obligation on the insuring company to 
pay the face of the policy, then, under the circumstances, a 
set-off will not be allowed the owner of the policy, such owner 
having failed to comply with the provisions of the policy neces- 
sary to obtain the cash surrender value. 


APPEAL from the district court for Douglas county: 
JOHN W. YEAGER, JUDGE. Affirmed. 


Wells, Martin, Lane & Offutt, for appellant. 
Brown, Fitch & West, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. . 


MESSMORE, J. 

Plaintiff’s petition alleged insolvency of the Missouri 
State Life Insurance Company, the purchase of the assets 
of said company from the superintendent of the insurance 
department of the state of Missouri; that among the assets 
of said company was a bank deposit in defendant bank in 
the sum of $1,364, for which it prayed judgment. The 
answer was a general denial, pleaded the ownership of 
certain policies of insurance in possession of the defendant 
bank, and claimed a lien and a right of set-off on the de- 
posit held in the bank for the cash surrender value of the 
two policies owned by said bank. The reply set forth the 
necessary requirements contained in the policies in order 
to obtain the cash surrender value of the same, and alleged 
that the plaintiff’s action was for money had and received. 
The supplemental reply had reference to the taking over 
of the assets of the company by the superintendent of the 
insurance department of the state of Missouri, and alleged 
conditions of the purchase agreement by plaintiff company. 
Other elements as pleaded are contained in the opinion as 
reflected by the evidence. The cause was tried to the dis- 
trict court for Douglas county, without the intervention 
of a jury. The court found for the plaintiff, and defend- 


700 NEBRASKA REPORTS [VoL. 134 


General American Life Ins. Co. v. Omaha Nat. Bank 


ant has appealed. The facts necessary for a determination 
of this case and as found in the stipulation of facts are 
hereinafter set forth. 

On July 23, 1919, the Commonwealth Life Insurance 
Company issued its policy No. 24353 (S-184173) to George 
L. Harding in the face amount of $2,000. On October 
21, 1920, the same company issued its policy No. 31096 
(S-186616) to William H. Harding in the face amount of 
$4,000. The Missouri State Life Insurance Company, by 
agreement, prior to August 28, 1933, took over the business 
of the Commonwealth Life Insurance Company, including 
the two policies. On April 24, 1928, the policy of insurance 
issued to George L. Harding was assigned by insured and 
John H. Harding, the beneficiary, to the Omaha National 
Bank. Likewise, on April 19, 1928, the policy of insurance 
issued to William H. Harding was assigned by the insured 
and Florence Harding, the beneficiary, to the Omaha Na- 
tional Bank. Both assignments were executed on printed 
forms, subject to the conditions of the policies and the rules 
and regulations of the company. The policies were held as 
collateral security by the bank for a loan, and when the 
assignments were issued on the policies to the bank a cer- 
tain part of the original loan was paid, and the bank then 
became the owner of the policies. 

The policy issued to George L. Harding provides: “Sur- 
render for cash:—After three full years’ premiums shall 
have been paid hereon, if any premium shall not be paid 
when due, and if there be no indebtedness hereon, upon 
written request of the insured within six (6) months from 
the said due date, and the legal surrender of this policy, 
the company will pay in cash therefor the amount specified 
in column (1) of the accompanying Table A for the year 
to the end of which premiums have been paid in full.’”’ The 
policy issued to William H. Harding provides: “After three 
full years’ premiums shall have been paid, the owner at 
any time within three months after any default, but not 
later, may surrender this policy: (a) For its cash surrender 
value less any indebtedness to the company hereon.” 
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On or about August 28, 1933, the Missouri State Life 
Insurance Company was adjudged insolvent, and the as- 
sets of said company were taken over by the superintend- 
ent of the insurance: department of the state of Missouri 
as liquidating officer. At that time the Omaha National 
Bank had on deposit an account in favor of the Missouri 
State Life Insurance Company of $3,454.99 and a special 
account for the same company in the amount of $74.63. 
The defendant corporation received a telegram on August 
28, 1933, from the superintendent of the insurance depart- 
ment of the state of Missouri, informing the bank that he 
had been vested with title to all of the assets of the Missouri 
State Life Insurance Company by order of the circuit court 
of the city of St. Louis. On August 29, 1933, the cashier 
of the defendant bank in a letter written to the superin- 
tendent of insurance acknowledged receipt of the telegram, 
advised him that the bank was the owner of two policies, 
one issued to George L. Harding, the other to William H. 
Harding, and informed him as to the cash surrender value 
of each policy, demanded payment of the cash surrender 
value of the policies, and claimed the right to offset the 
cash surrender value thereof against the liability to the 
company on the deposit account. 

As shown by the stipulation of facts in the record, the 
bank paid to plaintiff the quarterly premiums on the 
George L. Harding policy after August 28, 1933, as follows: 


Quarterly Premium Due Paid 
10-23-33 {1-23-33 
1-23-34 2-19-34 
4-23-34 5-18-34 
7-23-34 7-16-34 
10-23-34 7-16-34 
1-23-35 7-16-34 & 
3-1-35 


All of said premiums were in the amount of $17.18 
each. The bank also paid to the plaintiff on the William 
H. Harding policy one annual premium of $110.40, paid 
November 238, 1933. 
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The evidence discloses a letter, dated November 18, 1933, 
written by the general attorney for the plaintiff company, 
in response to the bank’s letter of August 29, 1938, setting 
forth the contentions of the plaintiff company in denying 
that the bank had a right of set-off, and giving some of the 
reasons therefor. The defendant bank responded to this 
letter November 23, 1933, claiming the right of set-off 
against the deposit account for the cash surrender value of 
the two policies. Subsequently, by arrangement between 
plaintiff and defendant, an account was opened in the name 
of plaintiff company, consolidating the two accounts pre- 
viously on deposit in the name of the Missouri State Life 
Insurance Company, and the plaintiff company was credited 
with said amount, less the amount noted by the bank as a 
set-off, which is in controversy, separate from the new 
deposit credited to the plaintiff. 

The plaintiff company became the purchaser of the 
assets of the Missouri State Life Insurance Company on 
September 7, 1938. The George L. Harding policy did not 
lapse for nonpayment of premium until April 23, 1935, 
and the William H. Harding policy did not lapse until Oc- 
tober 21, 1934. At the time of its lapse, the George L. 
Harding policy was subject to a policy loan of $297.02, and 
at the time of the lapse of the William H. Harding policy, 
it was subject to a policy loan of $377.51. At the time of 
the lapsing of both policies they were placed on extended 
insurance by the company, as provided in the policies, 
which fact was unknown to the officers of defendant bank 
until after the commencement of this action. 

In 87 C. J. 435, it is said: “Under the general rule the 
assignee stands in the place of the assignor, acquires no 
other or greater rights than the assignor possessed, and 
takes the policy subject to all the stipulations and condi- 
tions in the contract of insurance, and subject to all de- 
fenses available at the time of the assignment. If the as- 
signment is of merely a contingent or part interest, when 
the assignor’s interest ceases, the assignment is no longer 
operative.” So, in recognition of this general rule, we can 
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safely say that the bank stood in the same position as the 
policyholders. 

The plaintiff company, by its arrangement in the pur- 
chase agreement, sent out certificates of assumption to the 
last-known addresses of George L. Harding and William H. 
Harding. The defendant bank did not receive a certificate 
of assumption and knew nothing of the certificates mailed 
to the Hardings until after this suit was started. The 
officers of the defendant bank did not know that its clerks 
had paid the premiums on the insurance policies until after 
this action was commenced. The claim of the appellant in 
this behalf is found in the principle of law announced in 
State v. Brown County Bank, 112 Neb. 642, 200 N. W. 866, 
wherein this court held: “The employment by a bank of 
clerks to perform purely ministerial duties does not consti- 
tute them such agents of the bank that notice of transac- 
tions passing through the bank in the ordinary routine of 
the bookkeeping of the institution is notice of the transac- 
tions to the bank, in the absence of any showing that these 
clerks imparted the knowledge they acquired to any officer 
of the bank, or that it was their duty so to do.” The above 
case was cited for the principle of law announced, and we 
believe that it will be conceded that the facts are not in any 
way analogous to those in the case at bar. 

The bank contends that in no instance has it receded 
from its original view on the question of the right of set-off ; 
that in no instance was the plaintiff led to believe other- 
wise, and specifically calls attention to a part of a letter of 
October 18, 1934, written by the general attorney for the 
plaintiff company, which part is as follows: “We are not 
interested in a receipt; we just want our money.” 

The bank at all times retained possession of the policies, 
and the premiums on the policies were paid by the bank 
subsequent to the insolvency of the Missouri State Life 
Insurance Company and the purchase of the assets of that 
company by the plaintiff. Upon the lapsing of the policies, 
they were placed on extended insurance, fixing a potential 
obligation on the part of the company as follows: The 
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George L. Harding policy is on extended insurance in 
the amount of $2,000, to expire on February 22, 1963; the 
William H. Harding policy is on extended insurance in 
the face amount of $4,000, to expire April 20, 1943. The 
plaintiff company was obliged to assume, under the terms of 
the two policies, this obligation. At the time the policies 
lapsed, there was no demand made for the cash surrender 
value, in conformity with the terms of the contract as stated 
in the two policies. Under the terms and provisions of each 
of the policies the cash surrender value could not be claimed 
while the policies were in good standing; that is, before 
there had been a default or failure to pay a premium. 

In the case of Blume v. Pittsburg Life & Trust Co., 263 
Ill. 160, 104 N. E. 1031, in the opinion we find this lan- 
guage: “The parties being competent to contract, had a 
legal right to insert such provisions in the agreement as 
they saw proper, and it is the duty of courts to construe and 
enforce agreements as made and not to make new contracts 
for parties.” There are many cases which hold directly 
on this point. Therefore, the bank, standing in the same 
position as the original policyholders who made the assign- 
ments of policies to the bank, took the contract of insur- 
ance as it found it and, in order to obtain the cash sur- 
render value, as stated in the contract, must conform to 
the conditions required by the company in this behalf. The 
terms of the policy stating the manner in which cash sur- 
render values could be obtained are plain and comprehen- 
sive. 

Appellee cites the second paragraph of the syllabus in 
Blume v. Pittsburg Life & Trust Co., supra, as follows: 
“Where a life insurance policy provides that after full 
premiums have been paid for a certain number of years 
the policy can be surrendered within six months from the 
date of lapse for paid-up insurance or for cash, as specified 
in accompanying tables, and further provides that except 
as to such provisions the policy shall become void if the 
premium is not paid when due, the surrender of the policy 
within six months after the date of lapse is a condition 
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precedent to the right to paid-up insurance or cash, and 
if no surrender is so made such rights are forever gone.” 
In the body of the opinion at page 164 we find this lan- 
guage: “Our conclusion is that the right to paid-up in- 
surance or surrender value was conditioned upon the sur- 
render of the old policy within six months from the time 
it lapsed for the nonpayment of the premium, and that a 
failure on the part of the insured to make an election within 
the time caused the forfeiture, which was conditional in 
the first instance, to become absolute after the expiration 
of six months. This view is supported by the decided 
weight of authority outside of this state.” 

Appellee cites McLaughlin v. Equitable Life Assurance 
Society, 38 Neb. 725, 57 N. W. 557, wherein this court held: 
“It was stipulated in a life insurance policy that in case 
of default of payment of the annual premium therein 
named, after the payment in full of three of such premiums, 
the insurance company would issue in favor of the bene- 
ficiary therein, a paid-up policy for as many parts of the 
amount insured as equaled the number of premiums paid, 
provided such policy should be surrendered duly receipted 
within six months from the date of such default. Held, 
That the surrender of the receipted policy within six months 
after default is a condition precedent to the right to de- 
mand paid-up insurance.” 

While the above case is not analogous to the case at bar 
relative to the cash surrender value of an insurance policy, 
yet it will be observed from the above holding that the 
policy constitutes the entire contract between the parties, 
and the terms of the policy must be met by the insured to 
obtain the benefits, as stated therein. 

In Universal Life Ins. Co. v. Devore, 88 Va. 778, 14S. E. 
582, it was held: “Where a policy provides that when at 
least three full annual premiums are paid and the policy 
duly receipted and transmitted to and received by the com- . 
pany before default in payment of any premium due there- 
on, or within thirty days thereafter, the same may be ex- 
changed for a paid-up term policy for the same amount; 


706 NEBRASKA REPORTS [VoL. 134 


General American Life Ins. Co. v. Omaha Nat. Bank 


and within thirty days after default, attorneys wrote that 
the policy had been left with them to procure a term policy, 
and demanded such term policy, saying that on receipt 
thereof they would send the original policy duly receipted: 
Held: The plaintiff has no right to a term policy or to pay- 
ment of any amount from the insurance company upon 
their contract, not having complied with its conditions.” 
See, also, Smith v. National Life Ins. Co., 103 Pa. St. 177; 
Equitable Life Assurance Society v. Evans, 25 Tex. Civ. 
App. 563, 64 8. W. 74; Meyer v. Manhattan Life Ins. Co., 
144 Ind. 439, 48 N. E. 448. It is not necessary to discuss 
other cases of like holding. 

Appellant’s objection to the cases above cited, and cases 
cited therein supporting this rule, is to the effect that the 
cases are ones where it was attempted to surrender the 
policy after the final expiration date for such surrender; 
that after an insured defaults in the payment of premium 
the company has 2 right to put the policy’on extended in- 
surance, without a surrender value, and if the insured does 
not act within a specified time, this right is forever lost. 

We are cognizant of the differences between the plaintiff 
company and defendant bank, as set forth in the corre- 
spondence between the two. We are convinced, however, 
that the policies were kept in full force and effect by the 
payment of premiums by the bank. To obtain the cash sur- 
render value of the policies, as stated by the terms thereof, 
it was the duty of the bank to meet the requirements con- 
tained in the policies. This it failed to do, and having so 
failed, it is not in a position at this time to offset the deposit 
now held by the bank in the name of the plaintiff against 
the cash surrender value of the two policies in question. 

Other propositions of law are urged, but in view of our 
holding they are not necessary for a determination of this 
case and are therefore omitted. 

AFFIRMED. 
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CHARLES NORDEEN, APPELLEE, V. AMANDA NELSON ET AL., 
APPELLANTS: CARL A. NELSON, APPELLEE. 
279 N. W. 323 


FILED APRIL 29, 1938. No. 30213. 


1. Bills and Notes: PRINCIPAL AND SURETY: EVIDENCE. As be- - 
tween parties in a suit on a promissory note, it being shown that 
the payee took the note with knowledge thereof, the relation 
of principal and surety of the makers may be shown and the 
established rules of law operating to discharge a surety may be 
pleaded as part of his defense. 

2. Principal and Surety. A surety who by the terms of his contract 
has agreed to the making of extensions may not claim a release 
because an extension of time has been granted. 

ACTION ON Nore: Set-orr. Where a creditor with 
knowledge that one of the makers of a note is surety files and 
causes to be duly allowed a claim on said note as against the 
estate of the principal which is insolvent, and, without consent 
of the surety, said creditor voluntarily releases any portion of 
the said estate from payment of said debt, he may be charged 
with damages to the extent of the loss caused by such affirmative 
act, and such loss may be claimed as a credit and offset in a 
suit on said note. 

4. Fraud. ‘Where a fraudulent transaction is sought to be en- 

forced in the courts, the defendant may set up the fraud either 

as a complete or partial defense, as the case may be, or else in 

mitigation of damages or ground for recoupment.” 12 R. C, L. 

408, sec. 154. 

Bills and Notes. In a suit upon a promissory note as between 

the parties to the instrument, no holder in due course being in- 

volved, partial absence of consideration is a defense pro tanto. 


nN 


APPEAL from the district court for Knox county: 
DE WITT C. CHASE, JUDGE. Reversed. 


W. A. Meserve and Beghtol, Foe & Rankin, for appel- 
lants. 


Peterson & Peterson, contra. 


Heard before Goss, C. J., DAY, PAINE, CARTER and MESS- 
MORE, JJ., and WILLIAM A. DAY, District Judge. 


WILLIAM A, Day, District Judge. 
This is an appeal from a judgment of the district court 
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for Knox county, Nebraska. The nature of the suit is an 
action on a promissory note brought in the district court 
for Knox county by the plaintiff against the various de- 
fendants. The plaintiff sought by his petition to recover 
from the defendants a judgment on a certain promissory 
note signed by the defendants, dated February 1, 1932, 
for a principal sum of $5,562.52, upon which he claimed 
that there was due the sum of $6,427.52. The defendants 
and each of them filed their separate answers, the first 
paragraph of which was a general denial. The remaining 
paragraphs allege, in substance, that on the 15th day of 
March, 1927, one Charles Nelson as principal, and the 
defendant Swan Hult as surety, executed and delivered 
to Charles Nordeen, the plaintiff, their promissory note in 
the sum of $5,000; that thereafter Charles Nelson died, 
an administrator was -duly appointed, and, thereafter, on 
the 17th day of August, 1928, plaintiff herein, Charles 
Nordeen, filed his claim against the estate of Charles Nel- 
son in the sum of $4,500, with interest at the rate of 7 per 
cent. per annum from March 15, 1928; that on the 12th 
day of November, 1928, the claim was allowed by the coun- 
ty court of Knox county, Nebraska, as a valid claim against 
the estate of Charles Nelson in the sum of $4,500, with 
interest at 7 per cent. per annum from March 15, 1928, 
and, thereafter, on the 28d day of July, 1980, the said 
Charles Nordeen, the plaintiff, without the consent or 
knowledge of Swan Hult, the surety on said note, entered 
into an agreement ratifying and approving the payment 
by the administrator of the said estate of the other claims 
filed against said estate and permitting his own claim to 
be continued for payment and to be allowed and paid out 
in the proceedings for the probate of the will of said de- 
ceased and consenting to the payment of his own note at 
a later date. 

The defendants further allege that, had the said plaintiff 
not entered into said agreement to extend the time of pay- 
ment on the note, he would have received from the estate 
of Charles Nelson the sum of $2,500: The defendants 
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further allege that thereafter, under date of February 1, 
1932, the said plaintiff fraudulently, and with the intent 
to deceive, cheat and defraud the defendants,. did falsely 
and fraudulently represent to the defendants, first, that the 
said Swan Hult was legally liable on said day for the pay- 
ment of the said ‘original $5,000 note and interest, and that 
the said Swan Hult on said day was indebted to the plain- 
‘tiff for the said $5,000 with-interest thereon, to wit, the 
sum of $5,562.52, and that’ he was willing to accept a-re- 
newal of the amount due on said $5,000 note by a new 
note, due in five years, if signed by-each of the defendants, 
and threatened that, if the defendants did not sign said 
renewal note in said amount, he would immediately bring 
suit against said Swan Hult; reduce the same to judgment 
and force the collection thereof by execution. That the 
plaintiff fraudulently withheld information and concealed 
from the defendants the fact that he had acquiesced in 
and consented to the entry.of the said decree in the county 
court, and that he had entered into said agreement to ex- 
tend the time of payment of said note and postponed his 
right to enforce the said note; that he failed and neglected 
to demand his pro rata share of the personal property of 
the said estate of Charles Nelson, deceased, and that he 
had wholly failed and neglected to -collect from the pro- 
ceeds of the said personal property ‘the sum of $2,500 due 
and legally payable on said note; that the said plaintiff 
made said false representations, and.each of them, with 
the intent that the defendants should act upon the same; 
that the defendants were ignorant of the falsity of each 
of the said representations and statements, and believed 
said representations and statements, and each of them, and 
acting and relyirig upon said statements, and each of them, 
to their damage, signed the said note. Said defendants 
further allege that said representations were false and 
untrue, and that by reason thereof the said Swan Hult 
on said day was not-indebted to theplaintiff, and the co- 
defendants further allege that, the defendant Swan Hult 
-not being indebted to the plaintiff in any amount, they: are 
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not now indebted in any amount to said plaintiff. Where- 
fore, the defendants pray that the plaintiff’s petition be 
dismissed, and the defendant Swan Hult alleges that, if he 
is liable in any amount to the said plaintiff, he is entitled to 
a credit on said note in the amount of $2,500 with interest 
at 6 per cent. per annum from the 23d day of July, 1930, 
and prays that plaintiff’s petition be dismissed, or, in the 
alternative, if he is held liable on said note, that he be given 
a credit thereon, with interest at 6 per cent. per annum 
from the 23d day of July, 1930. To which answers the 
plaintiff demurred, which demurrer was sustained by the 
court. 

The appellants complain that the court erred in over- 
ruling their motion for a new trial, the essential error 
alleged being that the court erred in sustaining the several 
demurrers to each and all of the paragraphs of their 
amended answers, except paragraph 1. 

Section 62-408, Comp. St. 1929, provides as follows: “In 
the hands of any holder other than a holder in due course, 
a negotiable instrument is subject to the same defenses 
as if it were nonnegotiable.” 

The plaintiff in this case was the original payee of the 
note, and the note in question had not been transferred. 
Therefore, the defendant Swan Hult, although he appeared 
to be a maker of said original note for which the note in 
question was given in renewal, was entitled to show that he 
in fact signed the note as surety only and was secondarily 
liable thereon, and that said Charles Nelson was in fact 
the principal and primarily liable, and that said Charles 
Nordeen took said note with knowledge of such facts. In 
support of this proposition of law this court has already 
said, in the case of Hardin Trust Co. v. Wollard, 119 Neb. 
307, 228 N. W. 866: “A payee, taking a negotiable instru- 
ment, which is not negotiated, with knowledge that certain 
of the apparent makers thereof are in fact sureties who 
signed under an agreement with such payee that certain 
moneys were to be applied, when received and as received, 
to the payment of the instrument, is not as to such sureties 
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a holder in due course.” The court further says, in the 
same opinion: 

“Section 4801, Comp. St. 1922 (section 62-1702, Comp. 
St. 1929), is called to our attention as precluding the 
Hevners from proving that each signed as sureties and 
not as makers. The section, considered as a part of an in- 
dependent act, as it is, does not warrant such conclusion. 
It provides: ‘The person “primarily” liable on an instru- 
ment is the person who by the terms of the instrument is 
absolutely required to pay the same. All other parties are 
“secondarily” liable.’ This does not prevent one appearing 
as a maker of a promissory note from alleging and proving 
that he signed as a surety, in a proceeding between the 
original parties on a note not negotiated. The section is 
dealing solely with the promissory note or instrument as it 
appears in its legal relation to the parties as by it disclosed, 
and does not necessarily prevent one who appears to be a 
maker or payor from showing by proof in a proper case 
his actual status. The different provisions of this act must 
be considered together, and if possible each of its nearly 
200 sections be permitted to function in its own sphere in 
furtherance of the purpose and intent of the act. 

“The following cases will be found instructive: Bank of 
Commerce & Savings v. Randell, 107 Neb. 332; Farmers 
State Bank v. Lydick, 112 Neb. 586. 

“The instant case, as we have seen, is one between the 
original parties to the note, each acting with full knowl- 
’ edge of the facts, and in a transaction wherein the payee 
bank was the inspiring cause of the execution and delivery 
of the note, hence it is not, and could not be, a holder of the 
note in due course. While the note is negotiable in form, 
it has not been ‘negotiated’ within the meaning of the 
negotiable instruments statutes. Hence, as we conclude, 
these parties are governed as to their rights and relation- 
ship to each other, by that part of section 4669, Comp. St. 
1922, which reads as follows: ‘In the hand of any holder 
other than a holder in due course, a negotiable instrument 
is subject to the same defenses as if it were nonnegotiable.’ 
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And they are governed.further. by the rule laid down by us 
in Hatfield v. Jakway, 102 Neb. 831, wherein we construed 
the.above quoted statutory provision, and announced: ‘A 
payee who takes a negotiable instrument with knowledge 
that one of the signers is only signing as a surety, and who 
agrees that certain collateral pledged to secure the note 
shall first be applied before the surety shall be liable, is not 
a “holder in due course” as respects such agreement with 
the surety.’ ” a 

Therefore, it isto be-seen that negotiability is not the 
essential element to the validity of a note, and that it is 
negotiable in form does not, as between the maker and 
payee, deprive the maker of any defense thereto he would 
otherwise have, and, hence, the signer of a note can show 
by parol in an action thereon by the payee that he was a 
surety only. From the cases above cited it is to be seen that 
the law is that, as between the parties in a suit on a promis- 
sory note, it being shown that the payee took the note with 
knowledge thereof, the -relation of principal and surety 
of the makers may be shown and the established rules of 
law operating to discharge a surety may be pleaded and 
proved as a defense. 

The allegation that defendants were released from lia- 
bility by extension of time of payment of said note without 
the consent of Swan Hult is negatived by the terms of his 
original obligation, set out as exhibit A in each of the 
amended answers, the terms of which agreement read as 
follows: “The makers, indorsers, sureties, guarantors and 
assignors of this note severally waive demand, presentment 
for payment, protest and notice of protest and of nonpay- 
ment, and agree and consent that, after maturity, the time 
for its payment may be extended from time to time by 
agreement between the holder and any of them, without 
notice, and that. after such extension or extensions the lia- 
bility of all parties shall remain as if no extension had been 
had.” The provisions. of the original obligation of Swan 
Hult, whereby he consented to extensions of time of pay- 
ment, cannot be-overcome simply by alleging the conclu- 
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sion that the extension was made without his consent, and 
the defendant Swan Hult, having consented that the time 
of payment might be extended by the‘ terms of his original 
obligations, cannot now complain of the extension that may 
have been granted. The allegations of extension of time 
being entirely insufficient to state a defense, it follows that 
the rulings of the trial court on the demurrer as to this de- 
fense and the exclusion of evidence upon these: allegations 
were correct. The agreement as to the extension of time 
embodied in the terms of the original instrument is a valid 
and binding agreement under section 62-105, Comp. St. 
1929: “But the negotiable character of an instrument other- 
wise negotiable is not affected by a provision which: * * * 
Third. Waives the benefit of any law intended for the ad- 
vantage or protection of the obligator.”’ This section of the 
statute has been held valid in First Nat. Bank v. Baldwin, 
100 Neb. 25, 158 N. W. 371, which holds as follows: ‘“‘The 
clause waiving all defenses on ‘the ground of extension of 
time has been held not to destroy the negotiability of note.” 
The agreement, as heretofore stated, being a valid and 
binding one, the defendant Swan Hult cannot claim the 
protection of section 62-802, Comp. St. 1929, which provides 
as follows: “A person secondarily liable on the instrument 
is discharged: * * * Sixth. By any agreement binding upon 
the holder to extend the time of payment, or to postpone the 
holder’s right to enforce the instrument, unless made with 
the assent of the person secondarily liable.’ The above 
section, however, is a complete defense where consent to 
the extension of the time of payment has not been given. 
The respective answers of the defendant Swan Hult and 
his codefendants allege in substance that the plaintiff, 
Charles Nordeen, filed his claim in the estate of Charles 
Nelson, deceased, in the county court of Knox county, Ne- 
braska, on the original note in question, which was allowed, 
in the sum of $4,500, and that thereafter, had he done 
nothing further; he: would have recéived, by operation of 
law, in’ payment upon said claim, a sum of $2,500 or more, 
and that by an affirmative agreement on ‘his part he ‘volun- 
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tarily relinquished his right to receive the $2,500 out of 
the personal property of the estate of the decedent Charles 
Nelson. We find no quarrel with the plaintiff’s proposition 
that a mere forbearance by a creditor to sue a principal 
will not release the latter’s surety, or the mere failure of a 
creditor either to enforce the security or to take active 
steps to protect the same will not release the surety, but 
the allegations in the answer are to the effect that the plain- 
tiff, by an affirmative, voluntary act on his part, deliberate- 
ly and intentionally parted with the security which he had 
obtained. We may also concede that the plaintiff was under 
no duty to file a claim in the estate of Charles Nelson, de- 
ceased, but, having elected to act as a volunteer and having 
once acquired the security, which was the allowance of the 
claim, in effect a lien upon the assets of the estate, he can- 
not thereafter, by an affirmative act, destroy the security 
thus obtained, and which had inured to the benefit of the 
surety, Swan Hult. The authorities are in agreement upon 
the proposition that a surety is discharged to the extent of 
the value of the security lost where the creditor, without 
the surety’s consent, affirmatively releases collateral se- 
curity. The defendants in this case do not allege in their 
answers mere passive inaction or negligence, but do allege 
an affirmative act, whereby the plaintiff entered into an 
agreement with the administrator of the estate of Charles 
Nelson, deceased, by the terms of which he agreed to waive 
his right to receive the pro rata share of his claim previous- 
ly allowed. Plaintiff’s contention that it would have been 
necessary for him to have taken affirmative action to secure 
his pro rata share of the personal estate of the deceased, 
Charles Nelson, is without legal foundation. We think that 
the only logical conclusion that can be drawn from the 
facts alleged are that if the plaintiff had done nothing he 
would have received, in due course of time, his pro rata 
share of his claim out of the estate of the deceased Nelson. 
We cannot find any reason to believe that the administrator 
would have acted contrary to law, or that the county judge 
of Knox county, Nebraska, would have sanctioned the dis- 
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tribution of the personal property of the estate of Charles 
Nelson without the plaintiff, Charles Nordeen, receiving 
his pro rata share. In Carson’s Executors v. Buckstaff, 57 
Neb. 262, 77 N. W. 670, this court has said: “A debtor, 
when sued by his creditor, may plead as a counterclaim or 
set-off the actual value of any collateral security which 
the creditor has converted to his own use or the value of 
any collateral security which he has released, dissipated, or 
diverted from the purpose for which he held it.” Also, in 
Stewart v. American Exchange Nat. Bank, 54 Neb. 461, 
74 N. W. 865: “A creditor who without the consent of the 
surety voluntarily parts with security thereby releases the 
surety to the extent he has been thereby damaged.” There- 
fore, we find that, where a creditor with knowledge that 
one of the makers of a note is surety files and causes to be 
duly allowed a claim on said note as against the estate of 
the principal which is insolvent, and, without consent of 
the surety, said creditor voluntarily releases any portion 
of the said estate from payment of said debt, he may be 
charged with damages to the extent of the loss caused by 
such affirmative act, and such loss may be claimed as a 
credit and offset in a suit on said note. Carson’s Executors 
v. Buckstaff, 57 Neb. 262, 77 N. W. 670; Brown v. Chicago, 
R. I, & P. R. Co., 76 Neb. 792, 107 N. W. 1024; Stewart v. 
American Exchange Nat. Bank, 54 Neb. 461, 74 N. W. 865; 
Drexel v. Pusey, 57 Neb. 30, 77 N. W. 351; Brannan, Ne- 
gotiable Instruments Law (4th ed.) 268. 

The defendant Swan Hult and his codefendants further 
allege in their respective answers that they were induced 
to sign the note by representations made by the plaintiff 
to the effect that Swan Hult was then and there indebted 
to the plaintiff in the sum of $5,562.52, and that the said 
plaintiff knew the same to be false and untrue. We think 
that this allegation is a defense, and that the trial court 
erred in sustaining the demurrer thereto. “When a fraud- 
ulent transaction is sought to be enforced in the courts, — 
the defendant may set up the fraud either as a complete or 
partial defense, as the case may be, or else in mitigation of 
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damages or ground for recoupment.” 12 R. C. L. 408, sec. 
154. See Brucker v. Kairn, 89 Neb. 274, 181 N. W. 382; 
McCandless v. Greusel, 103 Neb. 472, 172 N. W. 249; Olcott 
uv, Bolton, 50 Neb. 779, 70 N. W. 366. 

The defendant Swan Hult alleges, by his amended answer, 
that the note sued on was wholly without consideration, 
this plea being based upon the proposition that Swan Hult 
was released as surety upon the original $5,000 note by 
reason of the extension of time of payment of said note. 
We, however, find that the defendant Swan Hult, by an 
affirmative agreement embodied in the terms of the original 
instrument, had agreed to an extension of time. Therefore, 
he cannot claim a complete absence of consideration, and 
the partial absence of consideration is only a defense pro 
tanto as to him, by reason of the plaintiff having affirm- 
atively released the estate of the principal maker of the 
note, Charles Nelson, to the extent of $2,500 or more. 

This being an action between the original parties to the 
note, the law is, in that regard: “Absence or failure of 
consideration is matter of defense as against any person 
not a holder in due course and partial failure of consider- 
ation is a defense pro tanto, whether the failure is an as- 
certained and liquidated amount or otherwise.” Comp. St. 
1929, sec. 62-205. See Elmcreek Ditch Co. v. St. John, 127 
Neb. 258, 255 N. W. 16; Spangenberg v. Losey, 116 Neb. 
112, 216 N. W. 191. 

We therefore are of the opinion that the district court 
erred in sustaining the demurrers to the answers of the 
defendant Swan Hult and his. codefendants, with the ex- 
ception of that portion of the answers alleging a complete 
release by reason of the extension of time without the con- 
sent of the surety, and it is the order of this court that the 
order sustaining the demurrer of the plaintiff to the an- 
swers of the defendant Swan Hult and his codefendants, 
with the exception above noted, be and is hereby vacated. 
and set aside, and that a new trial is hereby ereniee the 
defendants. 

‘Reverses 
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EtraA AVONDALE, APPELLANT, V. SOVEREIGN CAMP, Woop- 
MEN OF THE WORLD, APPELLEE. 
279 N. W. 355 


FILED APRIL 29, 1938. No. 30259. 


1. Insurance. A contract provision in a benefit certificate provid- 
ing that no suit shall be brought thereon unless commenced 
within one year from the date of the member’s death, if valid 
in the state where the contract is made, will be enforced in 
Nebraska. 

ConTRAcT: Law GOVERNING. A benefit certificate is~ 
sued in Nebraska and sent to the clerk of the local camp in 
Louisiana and there delivered by the clerk to the member who 
at such time paid the first monthly instalment and signed an 
acceptance thereof is a Louisiana and not a Nebraska contract. 

3. Constitutional Law. Refusal of a state court to recognize as 
valid a provision that suit must be commenced within one year 
after the date of loss, where such provision is valid under the 
law of the state wherein the contract was executed and was to 
be performed, is a denial of the rights guaranteed by the “due 
process clause” of the Fourteenth Amendment to the federal 
Constitution, is a refusal to give full faith and credit to the law 
of a sister state as required by section 1, art. IV, and is a denial 
of the rights guaranteed under section 10, art. I, of the Consti- 
tution of the United States. 

4. Insurance. Where a fraternal benefit society which had issued 
an ordinary whole life certificate to a member payable to one 
named as the wife of the member paid the policy without notice 
that the named beneficiary was not the legal wife of the mem- 
ber, the legal wife cannot thereafter recover the amount of the 
certificate, the society having paid in good faith and not having 
been guilty of any negligence. ; 


APPEAL from the district court for Potglay’ county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Mossman, Ang ese & Wine: BE. J. Petersen and 
McKenzie &. Dugan, for appellant. 


Rainey T. Wells, Fé M. Sturdevant, George Yeager, . Soh 
F. Futcher and Albert F. Wahl, contra. 


Heard before Goss, C. J., Day, PAINE, CARTER and Mesi- 
MORE, JJ., and: LIGHTNER -and SPEAR, ‘District Judges: 
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LIGHTNER, District Judge. 

Plaintiff seeks to recover $2,000 from defendant. At 
the close of the evidence both sides moved for a directed 
verdict. The district judge found for defendant, and under 
well-established rules in Nebraska his finding and judg- 
ment have the potency of a jury verdict. Plaintiff appeals. 

The facts which give rise to the controversy are that de- 
fendant, which is a fraternal benefit society, issued an or- 
dinary whole life certificate of $2,000 to Frank A. Avon- 
dale, who was then and for some time prior thereto had 
been a citizen and resident of Lake Charles, Louisiana, in 
which certificate and in the application therefor he named 
as his beneficiary “Edna Theodora Avondale, wife.” Mr. 
Avondale died on August 1, 1931, and within a short time 
after his death the said Edna Theodora Avondale made due 
proof of his death and the entire amount of the certificate 
and interest, $2,006.59, was paid to her. The certificate 
naming Edna Theodora Avondale, the application and the 
proof were all in due form and gave in our judgment no 
notice to the defendant of the facts now about to be stated. 

The evidence establishes that Edna Theodora was not the 
wife of Mr. Avondale at the time of his death, although a 
marriage ceremony had been performed between them De- 
cember 30, 1917. The plaintiff was married to Mr. Avon- 
dale in 1908, and the evidence further establishes that no 
divorce was ever granted. The woman Edna knew at the 
time of her marriage to Mr. Avondale that he had a wife 
living from whom he was not divorced. 

Further facts, which we consider of little importance, 
are that a benefit certificate was issued to Mr. Avondale on 
March 2, 1910, while he was living in Florida, in which he 
named the plaintiff, Etta Avondale, as beneficiary. This 
certificate was surrendered on June 10, 1918, and a new 
certificate was issued to Mr. Avondale, who was then living 
in Louisiana, in which the woman Edna was named as 
beneficiary. Later this was surrendered and on the 27th 
of April, 1929, an ordinary whole life certificate was issued 
to Mr. Avondale, who was still living in Louisiana, which 
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was in effect when he died. It named the woman Edna 
“wife” beneficiary and she made proof and received pay- 
ment thereof as such. Since Mr. Avondale had the right 
to surrender these prior certificates and could at any time 
have ceased to be a member of the society by failing to 
pay the premiums, we feel that the plaintiff can base no 
rights upon the original certificate. Her rights, if she has 
any, must be founded upon the provisions of our statute 
(Comp. St. 1929, sec. 44-1207) and the provisions of the 
by-laws limiting the beneficiaries to certain named classes, 
of which the woman Edna was not one, and the holding 
of our court to the effect that where the designation of 
beneficiaries is void one in the lawful classes may recover 
the benefit. It further appears that Mr. Avondale left no 
children and that the plaintiff is the only person within the 
lawful classes competent to take the benefits. 

It is insisted in the briefs and oral arguments that it was 
not conclusively shown that Mr. Avondale was not divorced 
from his first wife. While the proof as to this fact was un- 
satisfactory, we think that it was sufficiently shown that no 
divorce was ever granted. 

Another defense was that the woman Edna, regardless 
of her doubtful marital status, was a dependent and en- 
titled to take the insurance as such, a dependent being with- 
in the prescribed classes, and cases are cited to the effect 
that an unlawful wife may take as a dependent. We have 
examined these cases and find the rule to be that a woman. 
who believed in good faith that she was married to the de- 
ceased can recover. But the evidence here shows that the 
woman Edna began keeping company with Mr. Avondale 
while she knew that he was married to the plaintiff; that 
she went to the depot when Mr. Avondale sent his lawful 
wife away to California; that there was a marriage cere- 
mony performed soon afterwards between her and Mr. 
Avondale when she must have known that he was not di- 
vorced from the plaintiff. Under these circumstances, the 
authorities cited by defendant cannot be applied. 

There are however other considerations which in our 
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judgment make it impossible for plaintiff to recover in this 
suit. One of the defenses interposed by defendant is that 
its by-laws provide that “no suit shall be brought upon this 
certificate, unless such suit is commenced within one year 
from the date of death.” It is the law that this would not 
be a valid provision if the certificate in question was a 
Nebraska contract. Miller v. State Ins. Co., 54 Neb. 121, 
74 N. W. 416; Omaha Fire Ins. Co. v. Drennan, 56 Neb. 623, 
717 N. W. 67; Grand View Bldg. Ass’n v. Northern Assur- 
ance Co., 73 Neb. 149, 102 N. W. 246. 

The evidence shows that defendant issued the certificate 
April 29, 1929, and sent it to the clerk of the local camp at 
Lake Charles, Louisiana. He delivered it to Mr. Avondale 
on May 8, 1929, who at said time paid the monthly instal- 
ment thereon and signed an acceptance thereof as follows: 
“T have read the above certificate and accept the same, and 
warrant that I am now in good health and have not been 
sick or injured since the date of ‘my application.” 

The authorities are to the effect that the state in which 
the last act of a contract is performed is the situs of the 
contract. 45 C. J. 56; McElroy v. Metropolitan Life Ins. 
Co., 84 Neb. 866, 122 N. W. 27. 

It is further established by the evidence that such a 
contract provision is valid in Louisiana. Deal v. Sovereign 
Camp, W. O. W., 161 So. (La. App.) 621; Edson v. Merch- 
ants Mutual Ins. Co., 85 La. Ann. 358; Carraway v. Merch- 
ants Mutual Ins. Co., 26 La. Ann. 298; Clark v. Sovereign 
Camp, W. O. W., 8 La. App. 478; Blanks v. Hibernia Ins. 
Co., 36 La. Ann. 599; Williams v. Knights of Pythias, 144 
So. (La. App.) 754. 

Mr. Avondale died on August 1, 1931, and the present 
suit was filed on the 6th day of October, 1934. 

A refusal of a state court to recognize as valid a pro- 
vision that suit must be commenced within one year after 
the date of loss, where such provision is valid under the 
law of the state wherein: the contract was executed and 
was to be performed, isa: denial.of the rights guaranteed 
by the “due process clause” of the Fourteenth Amendment 
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to the federal Constitution, is a.refusal to give full faith 
and credit to the law of a sister state as required by section 
1, art. IV, and is a denial .of the rights guaranteed under 
section 10, art. I, of the Constitution of the United States. 
Home Ins. Co. v. Dick, 281 U.S. 397; Hartford Accident & 
Indemnity Co. v. Delta & Pine Land Co., 292-U. S. 1438; 
Aetna Life Ins. Co. v. Dunken, 266 U. S. 889; New York. 
Life Ins. Co. v. Dodge, 246 U. S. 357; New York Life Ins. 
Co. v. Head, 234 U.S. 149. 

The appellant relies to some extent on section 44-320, 
Comp. St. 1929, which provides: “No insurance company 
shall issue in this state any policy or contract of insurance 
containing * * * any provision limiting the time within 
which an action may be brought to less than the regular 
period of time prescribed by the Biavutes of limitations of 
this state.” 

“The words ‘issue,’ ‘issuance,’ and ‘issued,’ in reference 
to an insurance policy, are used in different senses, some- 
times as meaning the preparation and signing of the in- 
strument by the officers of the company, as distinguished 
from its delivery to insured, and sometimes as meaning 
its delivery and acceptance. Brix v. People’s Mutual Life 
Ins. Co., 124 Cal. App. 65, 12 Pac. (2d) 108,109.” 2 Words 
& Phrases (4th ser.) 454. 

However, we do not think that it is necessary to go 
into this question at any length because section 44-1208, 
Comp. St. 1929, provides: “Such societies shall be governed 
by this article (article 12, ch. 44) and shall be exempt 
from the provisions of the statutes of this state relative to 
life insurance policies.” And this court has already held 
in Masters v. Modern Woodmen of America, 102 Neb. 672, 
169 N. W. 1, that section 44-345, Comp. St. 1929, pertaining 
to attorney’s fees was not applicable in suits against fra- 
ternal benefit societies by reason of the DeOvisione of sec- 
tion 44-1208, Comp. St. 1929. 

Appellant contends that even if section 44. 320, Comp. 
St. 1929, does not apply the defendant could not write a 
contract of insurance in Louisiana that it was..not :per- 
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mitted to write in Nebraska, and relies on Modern Woodmen 
of America v. Mixer, 267 U. S. 544, and Supreme Council, 
Royal Arcanum, v. Green, 237 U.S. 531, L. R. A. 1916A, 
771, and other cases to the same effect. These cases hold 
that a fraternal society is a brotherhood and that in order 
to put all the members on an equality the laws of the state 
of the domicile govern throughout its domain, but this rule 
only applies in our judgment to corporate meyers such as 
the making of an assessment. 

The cases cited in support of appellant’s contention that 
defendant is not permitted to write a contract of insur- 
ance in Louisiana that it was not permitted to write in 
Nebraska hold that, in all matters governing fraternal as- 
sociations such as the payment of dues and laws governing 
the society, the laws of the state in which the society was or- 
ganized control. In Supreme Council, Royal Arcanum, v. 
Green, 237 U. S. 581, L. R. A. 1916A, 771, it was held that 
the Massachusetts laws under which said society was organ- 
ized controlled as to the validity of an increase in the assess- 
ment against a member, rather than the New York law 
in which the member lived and wherein the policy had been 
delivered to him. Later, in a case that originated in Ne- 
braska, Modern Woodmen of America v. Mixer, 267 U. S. 
544, the supreme court of the United States held that a 
by-law which provided that “long continued absence of 
any member unheard of shall not * * * give any right to 
recover on any benefit certificate * * * until the full term 
of the member’s expectancy of life, according to the Na- 
tional Fraternal Congress table of mortality, has expired 
* * * and this law shall be in full force and effect any 
statute of any state or country or rule of common law of 
any state or country notwithstanding,’ was binding in 
Nebraska, because it had been held binding in Illinois 
where the society was organized, although the local law 
of Nebraska permitted a suit after the unexplained absence 
of a member for 7 years. Judge Holmes wrote the opinion 
and states the gist of the matter in his usual succinct 
manner as follows: “The indivisible unity between the 
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members of a corporation of this kind in respect of the 
fund from which their rights are to be enforced and the con- 
sequence that their rights must be determined from a single 
law, is elaborated in Supreme Council, Royal Arcanum, 
v. Green, 237 U.S. 581, 542. The act of becoming a member 
is something more than a contract, it is entering into a com- 
plex and abiding relation, and as marriage looks to domicile, 
membership looks to and must be governed by the law of 
the state granting the incorporation. We need not consider 
what other states may refuse to do, but we deem it estab- 
lished that they cannot attach to membership rights against 
the company that are refused by the law of the domicile. 
It does not matter that the member joined in another state.” 

It seems manifest to us that in all matters above referred 
to fraternal societies must be governed by the same laws 
so as to put all members in the entire domain in which the 
society transacts business on an equal footing, but it seems 
equally manifest to us that such a uniform rule is not neces- 
sary in matters of procedure. The period of limitations in 
the various states vary, and no one would contend that the 
law of the domicile of the society would control so as to 
establish a uniform rule. The same would be true of all 
procedural matters. It seems to us that the same is true of 
contract limitations such as the one requiring suit to be 
brought within one year. The law of the state where the 
contract was entered into is the law that must govern, 
which in this case is the law of Louisiana where a contract 
limitation similar to the one in question had been held valid 
and enforceable. 

There is in our judgment still another reason why plain- 
tiff cannot recover in this suit. Plaintiff and Mr. Avondale 
separated in May, 1917, and she did not thereafter live with 
him. He sent her a little money after she left, but soon 
ceased to do that, and some time thereafter wrote to the 
plaintiff stating that he had obtained a divorce from her 
_and had remarried. Plaintiff relied upon this information 
and on the 18th day of. January, 1928, married one Ole 
Lysne, with whom she lived as wife for a certain length 
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of time, although it appears that this marriage was later 
annulled. It is the opinion of the court that plaintiff lost 
none of her rights by her marriage to Mr. Lysne, but she 
never lived with Mr. Avondale after the time she left him 
in May, 1917. She continued to live in California. She 
could easily have ascertained that. Mr. Avondale’s mar- 
riage to the woman Edna was bigamous. She apparently 
acquiesced in the relationship that existed between them 
and took no action in regard to the benefit certificate and 
gave no notice of any claim to defendant company until 
after it had paid the woman Edna the full amount of the 
certificate. The defendant had the right in our judgment 
to rely upon the proof that was furnished to it and to pay 
the amount of the certificate to the woman Edna. The 
beneficiaries of these certificates usually need the money 
represented by them immediately and we do not believe that 
it would be good public policy to lay down the rule that 
a protracted investigation has to be made where the pro- 
ceedings are regular in form and where there is nothing 
to show that such investigation is necessary. While the 
plaintiff bore toward Mr. Avondale the legal status of wife, 
she had not lived with him or depended upon him for many 
years. She has no moral claim to the amount of the cer- 
tificate. Daniels v. Grand Lodge, 62 S. W. (2d) (Tex. Civ. 
App.) 548; Modern Woodmen of America v. Shattuck, 266 
S. W. (Tex. Civ. App.) 621; Grand Lodge v. Harris, 109 
Miss. 178, 68 So. 75; Metropolitan Life Ins. Co. v. Louisville 
Trust Co., 28 Ky. Law, 426, 89 S. W. 268; Renick v. Mutual 
life Assurance Co., 32 Ky. Law, 506, 106 S. W. 310. 

Some of the cases hold that payment in good faith to the 
beneficiary named in the benefit certificate prevents a 
second recovery; that the remedy of claimant, if any, is 
against the person who wrongfully collects the certificate. 
In Daniels v. Grand Lodge, 62S. W. (2d) (Tex. Civ. App.) 
548, under like circumstances the court held: 

“We think the trial court correctly held that: defendant, 
having acted-in good faith upon the sworn: statement of. 
the insured and paid the amount: of the insurance to the 
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beneficiary named by the insured and shown by the appli- 
cation to be legally entitled to receive the benefits of the 
certificate, cannot now be required to pay that amount to 
the plaintiff. If the defendant had been given any notice 
of Warner’s want of any insurable interest in the life of 
the insured, the situation would of course be different, and 
the defendant would be liable to the plaintiff as the person 
legally entitled to the benefits of the certificate, but, in the 
absence of such notice, it cannot be held liable for the 
mistake or fraud of the insured in designating Warner as 
his nephew and having the policy made payable to him. 

“Plaintiff’s cause of action is against Warner and those 
who assisted him in wrongfully obtaining the benefits of 
the certificate.” 

Other cases seem to deny recovery unless the society has 
been guilty of negligence in making the payment. 

The syllabus in Grand Lodge v. Harris, 68 So. 75 (109 
Miss. 173) is as follows: “Where a colored order which 
issued a life policy payable to one named as the wife of the 
member paid the policy without notice that the named 
beneficiary was not the legal wife of the member, the legal 
wife cannot thereafter, the order having been guilty of no 
negligence, recover the amount of the policy.” 

In the opinion in the Harris case it is said: 

“A great many court decisions are cited in support of 
the trial court’s judgment. All these cases at all pertinent 
to the present case were cases wherein there was a contest 
between a person of the class eligible under the laws of the. 
order to be made a beneficiary of death benefits and per- 
sons not so eligible, with the insurer or some other party 
acting as stakeholder. In all of these cases the courts en- 
forced the laws of the order as the law of the case, and 
held that the legal beneficiary was entitled to the fund. 
No case has come to our attention wherein the facts are 
similar to the facts of this case. 

“We do not ‘understand that the laws of the Grand 
Lodge compel the lodge to pay to some one of the class men- 
tioned as legal beneficiaries. The member of the lodge who 
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seeks insurance must name the beneficiary. If he names a 
beneficiary not entitled to share in the benefits conferred 
by the laws of the order, the Grand Lodge is not required 
to pay the sum to such named beneficiary. The Grand 
Lodge, in the present case, was not bound to pay the money 
to Katie, and if Mamie had propounded her claim before 
it had been paid to Katie, it may be conceded for the pur- 
poses of this case that in a contest between the rival claim- 
ants the courts would award the fund to the lawful widow. 
That is not the case here. The lodge paid the money to 
the person named in the policy, who, so far as the lodge 
knew or had reason to believe, was, as she represented her- 
self, the widow of the deceased brother. 

“We do not believe that the lodge was under any obliga- 
tions to search the records of all the counties for the pur- 
pose of ascertaining whether or not the brother was the 
owner of more than one wife, or to demand of the claim- 
ant that she produce her marriage certificate.” 

In Smiley v. Modern Woodmen of America, 112 Neb. 10, 
198 N. W. 157, Judge Rose said: “Of course, payment in 
good faith, without notice of a rival claim, to the person 
substituted by the by-laws for the original beneficiary 
would have prevented a recovery by plaintiffs in an action 
between them and the insurer, but that is not the case 
presented.” However, in that case the person referred to 
by Judge Rose as substituted by the by-laws was the surviv- 
ing wife of the insured and was eligible to take, whereas 
the woman Edna in this case was not eligible. Nevertheless, 
under the circumstances, the defendant having paid the 
certificate once is not required to pay it a second time. 

The judgment of the district court is 

AFFIRMED. 
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MAUD OHME, APPELLEE, Vv. FRANK THOMAS ET AL., APPEL- 
LANTS. 
279 N. W. 480 


FILED May 6, 1988. No. 30176. 


1. Appeal. “While the law requires this court, in determining an 
appeal in an equity action involving questions of fact, to reach 
an independent conclusion without reference to the findings of 
the district court, this court will, in determining the weight of 
the evidence, where there is an irreconcilable conflict therein 
on a material issue, consider the fact that the trial court ob- 
served the witnesses and their manner of testifying.” Johnson 
v. Erickson, 110 Neb. 511, 194 N. W. 670. 

2. Adverse Possession. Where a fence is constructed as a boundary 
fence between two properties, and where the parties claim own- 
ership to the fence for the full statutory period of ten years, and 
are not interrupted in their possession or control during that 
time, they will, by adverse possession, gain title to such land 
as may have been improperly inclosed with their own. 

38. Evidence examined, and held to support the action of the trial 
court in denying to defendants the benefits of the occupying 
claimant’s act. 


APPEAL from the district court for Sioux county: EARL L. 
MEYER, JUDGE. Affirmed. 


Auburn H. Atkins, for appellants. 
Morrow & Morrow, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ. 


EBERLY, J. ; 

This is an action to quiet title to a strip of land situated 
between the adjoining farms of plaintiff, Maud Ohme, and 
defendant Frank Thomas. The land in controversy is a 
tract twenty-nine feet wide on the east end and eight and 
one-half feet wide on the west end, and it extends across 
the quarter-section wherein situated. In September, 1907, 
the husband and grantor of plaintiff, Maud Ohme, entered 
a United States government homestead on the north half 
of the southeast quarter of section 30, township 24 north, 
range 56, west of the 6th P. M. In October or November 
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following, the defendant Frank Thomas entered a home- 
stead on the south half of the southeast quarter of said 
section 30 aforesaid. In 1908 both parties took up their 
residences on their respective homesteads. Frank Thomas 
received his patent in 1915, and has remained in continuous 
possession of his homestead since 1908. In 1931 Otto Ohme, 
who had also become the patentee of his land, conveyed his 
homestead to his wife, plaintiff herein, and the possession 
of their homestead, including the strip of land in dispute, 
has likewise been continuous in this husband and wife from 
the date of the first occupation of their homestead. After 
an extended hearing upon evidence in part conflicting, and 
visits to the locus in quo, a decree was entered substantially 
as prayed by plaintiff, quieting title to the disputed strip 
of land in her, and awarding other relief consistent there- 
with. From this decree the defendants appeal. 

Four errors are assigned in appellants’ brief, which, in 
view of the record, may properly be covered by a determi- 
nation of the sufficiency of the evidence, and of the refusal 
of the trial court to allow full reimbursement under the 
occupying claimant’s act. 

The trial court heard the witnesses, and visited the 
premises which are level with a southerly slope, and made 
an inspection of at least part thereof, and from the situa- 
tion as indicated by the evidence, the entire terrain was 
then and there open to view. 

Under the circumstances here presented, the controlling 
principle is, viz.: “While the law requires this court, 
determining an appeal in an equity action involving aes: 
tions of fact, to reach an independent conclusion without 
reference to the findings of the district court, this court 
will, in determining the weight of the evidence, where there 
is an irreconcilable conflict therein on a material issue, 
consider the fact that the trial court observed the witnesses 
and their manner of testifying.” Johnson v. Erickson, 110 
Neb. 511, 194°N. W. 670. See, also, Gentry v: Burge, 129 
Neb. 498, 261 N.-W. 854; Higgins v. Adelson, 131 Neb. 820, 
270 N. W. 502. 
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While the evidence in this case.is conflicting as to the 
manner in which the improvement was made, it is clearly 
established that by. 1916 the. division fence was -actually 
built where it now remains, along and north of an irriga- 
tion lateral constructed by defendant Thomas. Just north 
of and along this ditch division fence trees were planted in 
1909 by Otto Ohme. This line of trees was. originally three 
feet from the division fence, and was planted -from the 
east terminus of the. lateral the full length of the dike. 
These trees were approximately four feet in diameter at 
the time of trial. All of the farm lands lying north of 
this fence had been continuously and without interruption 
farmed up to the fence by the Ohmes and their tenants since 
before 1916, as owners thereof, and .where the farm build- 
ings and improvements were situated the land was also 
continuously used for that purpose by the Ohmes for the 
same period of time. No other person used it for farming 
purposes during that time. There was, according to the 
weight of the evidence, no substantial interruption of this 
possession which was under claim of ownership on part of 
the Ohmes, asserted and maintained for more than 16 
years prior to 1934, and likewise continuously since that 
time to date of trial. In. the fall of 1934, while plaintiff 
and her husband .were temporarily absent in California, 
the defendants entered the disputed strip of land and sunk 
a well north of the lateral and within this strip of land in 
suit. Ohme never learned of this incursion until in Septem- 
ber, 1934. And the evidence in the record is to the effect 
that neither Frank Thomas nor Everett Thomas, nor any 
one representing them, ever used the land north of the 
division fence until they put down this well in 1934; in. the 
absence of Mrs. Ohme and her husband. 

The facts disclosed by the record bring this case within 
the well-established rule in this state that; where a fence is 
constructed as a boundary fence between two pieces . of 
property, and where the parties claim ownership to the 
fence for the full ten-year statutory period, and are not 
interrupted in their possession - or .control “duririg: -such 
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time, they will, by adverse possession, gain title to such 
land as may have been improperly inclosed with their own. 
Carnahan v. Cummings, 105 Neb. 337, 180 N. W. 558; 
Pfeifer v. Scottsbluff Mortgage & Loan Co., 105 Neb. 621, 
181 N. W. 583; Krumm v. Pillard, 104 Neb. 335, 177 N. W. 
171; Zweiner v. Vest, 96 Neb. 399, 147 N. W. 1129; An- 
drews v. Hastings, 85 Neb. 548, 123 N. W. 1035; Sittler v. 
Wittstruck, 122 Neb, 452, 240 N. W. 562. 

In this connection, possession may be adverse without 
any declaration of hostility against the true owner. City 
of Florence v. White, 50 Neb. 516, 70 N. W. 50. 

And, again, the occupant’s intention at the time he took 
possession is not necessarily a controlling factor. It is suffi- 
cient if possession is taken and the premises held actually, 
openly, notoriously, adversely, and exclusively for ten years 
under a claim of ownership. Fitzgerald v. Brewster, 31 
Neb. 51, 47 N. W. 475; Erickson v. Crosby, 100 Neb. 372; 
160 N. W. 94. 

The trial court denied relief to Frank Thomas for ex- 
penditures for the construction of the well on the disputed 
strip of land in 1934, for the reason that he “does not 
come under the occupying claimant’s act.’’ The evidence 
clearly discloses that defendants entered upon this land in 
the character of incursionists, and constructed the well 
while the plaintiff, the then owner of the land, was away 
from home, six years after plaintiff’s rights as owner there- 
of by virtue of ten years notorious, open, continuous, ad- 
verse, and exclusive possession had fully accrued, and at 
a time when circumstances prevented the present protec- 
tion of her rights so acquired. Thus, necessary good faith 
lacking, it appears that the defendants do not come within 
the scope of the occupying claimants act. 31 C. J. 320; 
Davidson v. McDonald, 131 La. 1047, 60 So. 679; Wright v. 
Johnson, 108 Va. 855, 62 S. E. 948; Titus v. Poland Coal 
Co., 275 Pa. St. 481, 119 Atl. 540; Carter v. Brown, 35 Neb. 
670, 538 N. W. 580. 

As to defendants’ claim for taxes paid, a careful con- 
sideration of the evidence discloses that this claim is not 
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established thereby in excess of the amount allowed by the 
trial court. 


Therefore, it follows that the judgment of the trial - 


court is right, and it is 
AFFIRMED. 


NEw MASONIC TEMPLE ASSOCIATION, APPELLEE, v. GLOBE 


INDEMNITY COMPANY, APPELLANT. 
279 N. W. 475 


FILED May 6, 1938. No. 30185. 


1. Contracts: CONSTRUCTION. ‘When an instrument consists part- 
ly of written and partly of printed form, the former controls 
the latter, where the two are inconsistent.” Comp. St. 1929, 
sec. eee: 

Typewriting is “writing,” within the con- 
fencer of such statute. American Surety Co. v. School Dis- 
trict, 117 Neb. 6, 219 N. W. 583; Flower v. Coe, 111 Neb. 296, 
196 N. W. 139; Petersen v. City of Omaha, 120 Neb. 219, 231 
N. W. 763. 

3. Insurance: PoLicy: CONSTRUCTION. “If an insurance policy is 

so drawn as to require interpretation, and to be fairly susceptible 

of two different constructions, the one will be adopted that is 
most favorable to the insured. The language employed is that 
of the insurer and it is consistent with both reason and justice 
that any fair doubt as to the meaning of its words should be 

resolved against it.” Baumgart v. Sovereign Camp, W. O. W., 

127 Neb. 865, 257 N. W. 269. 

: - “If any uncertainties or ambiguities 
appear in an insurance policy which may be solved by either 
one of two reasonable constructions, the one that is more favor- 
able to the insured and which will give life, force and effect to 
the policy should be adopted.” Morse v. General American Life 

Ins. Co., 180 Neb. 37, 263 N. W. 676. 

5. Cases Distinguished. Omaha Bridge & Terminal R. Co. v. Harga- 
dine, 5 Neb. (Unof.) 418, 98 N. W. 1071; Hargadine v. Omaha 
Bridge & Terminal R. Co., 76 Neb. 729, 107 N. W. 864; Boyd v. 
Humphreys, 117 Neb. 799, 223 N. W. 658; Matthews v. Crancer 
Co., 117 Neb, 805, 223 N. W. 661; Sloan v. Harrington, 117 Neb. 
809, 223 N. W. 668, distinguished. 

6. Master and Servant: WoORKMEN’s COMPENSATION LAW: “EM- 
PLOYER.” “Owner of building, used in conducting owner’s busi- 
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ness, who enters into contract with contractor for certain re- 
pairs to said building, is an ‘employer’ within the terms of sec- 
tion 48-116, Comp. St. 1929, unless it be shown that the con- 
tractor was required to procure compensation insurance for 
protection of his employees.” Jones v. Rossbach Coal Co., 130 
Neb. 302, 264 N. W. 877. 

7. Insurance: Po.ticy: CONSTRUCTION. Policy in suit construed, 
and held an indemnity contract providing coverage for the lia- 
bilities here in controversy. 

APPEAL from the district court for Lancaster county: 
ELLWooD B. CHAPPELL, JUDGE. Affirmed. 


Hall, Cline & Williams, for appellant. 
Beghtol, Foe & Rankin, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and YEAGER, District Judge. 


EBERLY, J. 

This is an action at law to recover upon a policy of in- 
surance issued to plaintiff, New Masonic Temple Associ- 
ation, by defendant, Globe Indemnity Company. The par- 
ties will be referred to herein as in the court below. In that 
court, a jury was waived by the parties, the issues made 
up by the pleadings, and evidence introduced, at the con- 
clusion of which findings of fact and of law were made, 
and judgment entered in favor of plaintiff and against 
defendant. From the order of the trial court overruling 
its motion for a new trial, defendant appeals. 

The record presents questions of law, none of fact. The 
issuance of the policy in suit in the form established by 
the evidence is admitted by the pleadings. The payment 
of the premium is not denied. That the policy was in full 
force and effect at the time the transaction occurred which 
furnishes the basis of this litigation, the pleadings and 
evidence sustain. It thus appears that on or about Septem- 
ber 18, 1934, one John Brotzman was in the employ of one 
Christopher A. Nootz, as a plasterer and cement worker. 
Nootz had entered into a contract with plaintiff to make 
certain repairs on.a building owned by it, a corporation 
having power to maintain and own the said building. While 
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Brotzman was thus employed by: Nootz, and in the course 
of the regular business of making repairs on this building 
so owned, he sustained persona] injuries in an accident 
arising out of and in the course of his employment, occa- 
sioned by falling from the roof of the building on which he 
was working. At the time of said accident, Christopher A. 
Nootz, his immediate employer, had failed to obtain and 
have in force any workmen’s compensation insurance to 
protect defendant, and the New Masonic Temple Associ- 
ation likewise had failed to require the said Nootz to pro- 
cure and have in force workmen’s compensation insurance, 
as provided by the Nebraska workmen’s compensation act, 
and to otherwise avoid liability under that act. As a result 
of this transaction, and in a proper proceeding. had for 
that purpose, a judgment was made and entered in favor 
of Brotzman, based on the injuries thus sustained by him, 
and against the New Masonic Temple Association in the 
sum of $2,664.34 and costs. The demands upon defendant 
for reimbursement were then refused by it. Thereupon ac- 
tion was instituted by peman, resulting as hereinbefore 
set forth. 

. The able challenge presented By defendant in: this court 
is that the coverage provided for in the policy in suit does 
not extend to nor cover any ey: for this accident suf- 
fered by Brotzman. 

It may be fairly inferred that, in the negotiations which 
preceded the issuance of the policy in suit, it was dis- 
covered that the printed forms of the defendant. company 
did not conform to the situation of the insured, nor cover 
the risks for which insurance was then sought, and that 
a change thereof was necessary. Accordingly, the follow- 
ing paragraphs were typewritten on the face of the policy, 
viz.: 

“It is agreed ni the Insuring Company that the words 
‘not employed by the Assured’ appearing in-the fourth line 
of the first paragraph of ‘Insuring Agreements’ Number 
One (1)-shall. be stricken out and become:‘of no force or 
effect.” -. ' 
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Also, ‘‘The ‘Insuring Agreements,’ as set out in a contract 
of insurance under General Liability Policy +GL-856117, 
as included within paragraphs numbered from one (1) to 
four (4) issued by the Globe Indemnity Company, are 
hereby declared to include within their definition and the 
liability assumed that the Company agrees to indemnify 
the assured against loss by reason of accidental bodily 
injuries to persons who may be so injured while upon the 
premises of the assured or the ways adjacent thereto, 
without regard to the relation of the person so injured may 
bear to the Assured, in so far as it relates to the employ- 
ment, directly or indirectly, of the person so injured.” 

The “Insuring Agreements” as originally set forth in 
the blank form of policy employed by defendant, were as 
follows: 

“To pay to the persons entitled thereto any sums im- 
posed by law upon the Insured as damages on account of 
bodily injuries, including death at any time resulting there- 
from, accidentally suffered or alleged to have been so suf- 
fered from any cause whatsoever during the policy period 
defined in Statement No. 6, by any person or persons not 
employed by the Insured, or by any employee of the Insured 
af such injuries do not arise directly or indirectly out of and 
in the course of his employment by the Insured or in con- 
nection therewith, while within or upon the premises desig- 
nated in Statement No. 4 as the premises to which this 
policy applies or upon the sidewalks, areas, or other ways 
immediately adjacent to the said designated premises, or 
away from the said designated premises if caused by an 
employee in the course of his employment by the Insured in 
connection with the business of the Insured conducted on 
the said designated premises.” (Italics supplied.) 

In connection with these “Insuring Agreements” defend- 
ant insists that plaintiff’s contentions are foreclosed by the 
following printed provisions as contained in the original 
printed form of policy, viz.: 

“The Agreements of this policy are subject to the fol- 
lowing conditions: * * * This policy shall not apply in re- 
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spect of any liability voluntarily assumed by the Insured 
under any agreement, oral or written, or any liability, im- 
posed upon or voluntarily accepted by the Insured, by 
reason of obligations, requirements, impositions, or penal- 
ties under any workmen’s compensation plan or law.” 

In determining whether indemnity against John Brotz- 
man’s claim on account of injuries suffered is within the 
coverage of the policy of insurance in suit, the instrument 
must be construed as an entirety, and read in the light of 
certain canons of construction, of which we refer to the 
following: 

“When an instrument consists partly of written and part- 
ly of printed form, the former controls the latter, where 
the two are inconsistent.” Comp. St. 1929, sec. 20-1216. 
And typewriting is ‘‘writing,”’ within the contemplation 
of such statute. American Surety Co. v. School District, 
117 Neb. 6, 219 N. W. 583; Flower v. Coe, 111 Neb. 296, 196 
N. W. 189; Petersen v. City of Omaha, 120 Neb. 219, 231 N. 
W. 763. 

“Tf an insurance policy is so drawn as to require inter- 
pretation, and to be fairly susceptible of two different con- 
structions, the one will be adopted that is most favorable 
to the insured. The language employed is that of the in- 
surer ‘and it is consistent with both reason and justice that 
any fair doubt as to the meaning of its words should be 
resolved against it.” Baumgart v. Sovereign Camp, W. O. 
W., 127 Neb. 865, 257 N. W. 269. See, also, Arendt v. North 
American Life Ins. Co., 107 Neb. 716, 187 N. W. 65; Funke 
Estate v. Law Union & Crown Ins. Co., 97 Neb. 412, 150:N. 
W. 262; Connecticut Fire Ins. Co. v. Jeary, 60 Neb. 338, 83 
N. W. 78. 

So, too, “If any uncertainties or ambiguities. appear in 
_ an insurance policy which may be solved by either one of 
two reasonable constructions, the one that is more favor- 
able to the insured and which will give life, force and effect 
to the policy should be adopted.”’ Morse v. General Ameri- 
can Life Ins. Co., 1830 Neb. 37, 263 N. W. 676. See, also, 
Schollman v. Prudential Ins. Co., 180 Neb. 662, 266 N. W. 
75. 
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Reading and harmonizing the typewritten provisions of 
the policy in suit with the printed provisions appearing 
on the printed form employed by defendant, in compliance 
with the principles of construction hereinbefore set forth, 
it is obvious that the italicized words, ‘‘not employed by 
the insured,” originally appearing in the first paragraph 
of the printed “Insurance Agreements” have been stricken 
cut, and become of no force and effect. Thereby what was 
originally intended in the printed policy form as a term 
of exclusion from: insurance coverage provided by this. 
policy ceases to exercise that function. In other words, the 
effect of this typewritten provision is to extend the insur- 
ance coverage to all persons without reference to employ- 
ment by the insured. This conclusion is fortified by the 
express terms of the language of the second paragraph 
of typewritten provisions hereinbefore set out, wherein 
the coverage of the policy is, in express terms, extended to. 
include “bodily injuries to persons who may be so injured 
while upon the premises of the assured * * * without regard 
to the relation of the person so injured may bear to the 
Assured, in so far as it relates to the employment, directly 
or indirectly, of the person so injured.” (Italics supplied.) 
The necessary effect of this language we have italicized, 
properly construed, is to remove from the terms of the 
policy the italicized words, “if such injuries do not arise 
directly or indirectly out of and in the course of his em- 
ployment by the Insured or in connection therewith.” The 
language last quoted is obviously wholly inconsistent with 
the express words of the typewritten provision, in effect 
that liability to indemnity shall be ‘without regard to the 
relation of the person so injured may bear to the Assured, 
in so far as it relates to the employment, directly or in- 
directly, of the person so injured.” This typewritten pro- 
vision necessarily excludes from consideration the printed 
form so far as inconsistent therewith. These conclusions 
are not wholly denied by defendant, for it apparently con- 
cedes that the typewritten provisions are effective to: change 
the coverage so far as employees are concerned, but insists 


VoL. 134] JANUARY TERM, 1938 737 


New Masonic Temple Ass’n v. Globe Indemnity Co. 


that as to “third persons” no change was made. It is the 
thought of the writer of this opinion that a change of lia- 
bility was effected as to both employees and third persons. 
Nevertheless, this difference of view may not be vital so 
far as the determination of the issues here presented is 
concerned. The gist of defendant’s contention appears to 
be that the relationship of Brotzman to plaintiff was not 
that of an employee, and therefore, Brotzman not being 
an employee of plaintiff, he was not within the coverage 
of the policy. This apparently involves a concession that, 
if Brotzman was an employee of plaintiff under the terms 
of the policy, liability of defendant would be established. 
In support of this contention defendant cites as sustaining 
its contention the following Nebraska cases, viz.: Omaha 
Bridge & Terminal R. Co. v. Hargadine, 5 Neb. (Unof.) 
418, 98 N. W. 1071; Hargadine v. Omaha Bridge & Termi- 
nal R. Co., 76 Neb. 729, 107 N. W. 864; Boyd v. Humphreys, 
117 Neb. 799, 223 N. W. 658; Matthews v. Crancer Co., 117 
Neb. 805, 223 N. W. 661; Sloan v. Harrington, 117 Neb. 809, 
223 N. W. 663. 

We do not overlook cases cited by defendant from other 
jurisdictions to sustain this position, which are regarded 
as inapplicable to the question here presented, because of 
arising in the interpretation of statutes the terms of which 
are essentially different from our own. 

It will be noted that the transaction before us is one 
within the purview of our workmen’s compensation act, 
originally passed in 1913. The Hargadine cases, cited by 
defendant, were decided by this court in 1904 and 1906, 
respectively, and prior to the adoption of our compensation 
act, and hence have no direct application to the present 
controversy. 

Boyd v. Humphreys, supra, Matthews v. Crancer Co., 
supra, and Sloan v. Harrington, supra, are decisions under 
our workmen’s compensation act, but are inapplicable to, 
and do not decide, the question presented in the instant 
‘record. In each of the three cases last referred to, the com- 
pensation statute requiring the contractor to take out ade- 
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quate insurance for the benefit of his employees had been 
fully complied with. This fact formed the controlling 
element of the decisions cited. The requisite adequate in- 
surance being in force, upon this basis this court properly 
held that the owner of the property on which the con- 
tractor was employed was not the employer of the con- 
tractor’s employees, nor liable as such. In the instant case, 
the required insurance was not provided by the contractor, 
nor required by the owner of the property. Under the 
terms of section 48-116, Comp. St. 1929, the owner of the 
property then and thereby became included in the term 
“employer,” and with the immediate employer became 
jointly and severally liable to pay the compensation there- 
in provided. In view of the difference in controlling facts, 
this conclusion was wholly inapplicable to the three cases 
cited by defendant, above referred to. Defendant’s con- 
tention in this respect is fully answered, not only in the 
express terms of the statute referred to, but by the pro- 
nouncement of this court in Jones v. Rossbach Coal Co., 
130 Neb. 302, 264 N. W. 877, wherein we held, viz.: 

“Owner of building, used in conducting owner’s business, 
who enters into contract with contractor for certain re- 
pairs to said building, is an ‘employer’ within the terms 
of section 48-116, Comp. St. 1929, unless it be shown that 
the contractor was required to procure compensation in- 
surance for protection of his employees.”’ See, also, Sherlock 
v. Sherlock, 112 Neb. 797, 201 N. W. 645. 

It follows that, the New Masonic Temple Association 
being, in law, under the facts in the instant case, an em- 
ployer of Brotzman, the damages it suffered occasioned by 
his injuries are, as the issues in this case are here pre- 
sented, within the indemnifying provision of the contract 
of insurance in suit. 

But this decision is not to be limited to the point here 
under discussion, for, construing the policy as an entirety, 
we find the printed condition hereinbefore quoted is wholly 
ineffective to limit the scope of the coverage set forth in 
the “Insuring Agreements” as modified and enlarged by 
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the typewritten clauses constituting a part of the insur- 
ance policy in suit. Resolving ambiguities and conflicts in 
the language employed in favor of the insured, it is plain 
that the typewritten clauses set out herein extend the cover- 
age of the policy to include Brotzman’s injuries, as ‘‘acci- 
dental bodily injuries to persons who may be so injured 
while upon the premises of the assured * * * without re- 
gard to the relation of the person so injured may bear to 
the Assured, in so far as it relates to the employment, di- 
rectly or indirectly, of the person injured.” 

It follows that the judgment of the trial court is right, 
and it is 
AFFIRMED. 
YEAGER, District Judge, dissents. 


STATE, EX REL. JOHN D. ZEILINGER, APPELLANT, V. EDGAR 
THOMPSON, APPELLEE. 
279 N. W. 462 


FILED May 6, 1988. No. 30208. 


1. Statutes: JupbicIary Act. The nonpartisan judiciary act, sec- 
tions 32-1201 to 32-1208, Comp. St. Supp. 1937, with its amend- 
ments, is a statute complete in itself and relates to an inde- 
pendent subject. 

A statute may be a complete and independent act 
even though the legislature adopts the provisions of prior acts 
by reference. } 

3. Elections. The nonpartisan judiciary act does not provide for 
nor prohibit the writing in of names on the nonpolitical ballot. 


4. Under such circumstances, the general election law is 
applicable, the nonpartisan judiciary act having provided that 
the general election laws shall apply so far as the same are 
applicable and not inconsistent with the provisions of that act. 

5. Section .32-508, Comp. St. 1929, of the general election 


laws, providing that a blank space shall be provided into which 
electors may write the name of any person for whom they wish 
to vote, and whose name is not printed upon the ballot, is in- 
corporated into the nonpartisan judiciary act and becomes a 
part thereof by reference. 
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APPEAL from the district court for York county: HARRY 
D. LANDIS, JUDGE. Affirmed. 


Waring & Waring, for appellant. 
C. E. Sandall, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


CARTER, J. 

This is an action in guo warranto brought in the district 
court for York county to test the right to the office of 
county judge of that county, of the respondent, Edgar 
Thompson. The relator and claimant to the office is John 
D. Zeilinger. The trial court sustained a demurrer to the 
information and dismissed the action. The relator appeals. 

It appears from the record that the relator and one 
George W. France were regularly nominated for the office 
of county judge for the term commencing in January, 
1937. The county clerk, in making up the general election 
ballot, included a blank line below the names of the regu- 
larly nominated candidates in order that the electors, if 
they desired, might write in the name of some other person 
for the office. At the general election held on November 3, 
1936, the respondent, Edgar Thompson, received more votes 
by having his name written in for the office than either of 
the two regularly nominated candidates. A certificate of 
election was issued to respondent and he thereupon quali- 
fied and has held the office since January, 1937. Relator, 
who had the next highest number of votes, also qualified 
by giving bond and taking the oath of office but has never 
taken over the office because of the alleged wrongful act 
of the respondent in holding it. 

The question for determination is whether the blank 
line provided for the writing in of a name for the office of 
county judge was proper and whether the respondent, after 
receiving the highest vote for the office by having his name 
written in, was lawfully elected to the office. 

The nonpartisan judiciary act, sections 32-1201 to 32- 
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1208, Comp. St. Supp. 1937, with its amendments, is a 
statute complete in itself and relates to an independent 
subject. State v. Penrod, 102 Neb. 734, 169 N. W. 266. It 
is an elementary rule of construction that special provisions 
in an act relating to particular subject-matter will prevail 
over general provisions in other statutes, so far as there is 
a conflict. Williams v. Williams, 101 Neb. 369, 163 N. W. 
147. Also, the mere fact that an act of the legislature adopts 
the provisions of prior acts by reference thereto does not 
render the new act amendatory of the acts to which refer- 
ence is made, if in other respects it is a complete act in itself. 
State v. Ure, 91 Neb. 31, 185 N. W. 224. 

The nonpartisan judiciary act makes no provision for 
the adding of lines for the convenience of the voter in 
writing in a name of a person for the office that is not 
printed on the ballot. Relator contends that the words 
“but in no event shall the names on the official ballot in 
each office division be more than twice the number of 
offices to be filled at the said general election” and “the 
candidate or candidates receiving the highest number of 
votes at said general election shall be declared duly elected 
to the office or offices for which they were candidates,” 
contained in section 32-1203, Comp. St. Supp. 1937, pro- 
hibit the adding of a line below the names of the regularly 
nominated candidates for write-in purposes. It is our 
opinion that this section means that the regular candidates 
shall be the only candidates whose names shall: be printed 
on the ballot and does not prohibit the ‘writing in of names 
for the office. In a case involving like statutory provisions, 
this court said: “We understand the provision that the 
only candidates ‘whose names shall be placed upon the 
official ballot’ (sec. 7) at the city election means that these 
are the only candidates whose names shall be printed on 
the official ballot, and we find no prohibition against any 
voter inserting the names of such other persons as he may 
desire to vote for.” State v. Ure, supra. We conclude that 
the nonpartisan judiciary act does not prohibit the writing 
in of names on the nonpolitical ballot or the placing of blank 
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lines for the convenience of voters desiring to write in the 
names of other candidates. 

The general election law of this state provides in part 
as follows: “In each division, and beneath all candidates 
placed there by nomination or petition, a blank space shall 
be provided, into which electors may write the name of 
any person for whom they wish to vote and whose name 
is not printed upon the ballot.’”’ Comp. St. 1929, sec. 32-508. 
It is apparent that the legislature never intended to limit 
the voter to the candidates whose names appear on the 
ballot, under the general election laws of this state, but left 
to him the choice of writing in the name of any person for 
whom he desired to vote. The nonpartisan judiciary act 
also provides: “In all other respects the general laws in 
force in this state respecting the holding, conducting and 
declaring the results of any such general election shall ap- 
ply so far as the same are applicable and not inconsistent 
with the provisions of this act.” Comp. St. Supp. 1937, 
sec. 82-1203. In commenting upon these very provisions of 
our statutes, this court said: “Thus it is plain this judicial 
act provides that every section of the election laws of this 
state shall be read into and become a part of this act in so 
far as they are not in conflict with the provisions of the 
act, and necessary to its plan and purpose, and every printed 
official ballot of this nonpartisan judicial act provides, ac- 
cording to law, a blank space for the voter to write in the 
name of any one whom he wishes to vote for. In other 
words, it is the statutory provision of the election laws of 
this state that a blank space be left for persons not named 
‘in each division, and beneath all candidates placed there 
by nomination or petition, a blank space shall be provided, 
into which electors may write the name of any person for 
whom they wish to vote and whose name is not printed 
upon the ballot.’ Rev. St. 1918, sec. 1995. Thus it is the 
policy of the election laws of this state to make the pro- 
vision so liberal and unhampered that a voter can exercise 
the right of suffrage for whomever he pleases; and shall 
not be bound to vote exclusively for those whose names 
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are printed on the ballot, but for any one whom he chooses 
to vote for, by writing in his name and placing a cross 
opposite.” State v. Hogeboom, 103 Neb. 6038, 173 N. W. 
589. 

In State v. Penrod, supra, this court said: “The non- 
partisan act having no such provision, and its language 
seeming to contemplate that there may be but one candi- 
date at the general election, we are convinced that it was 
‘the legislative intent that the candidates whose names 
appear on the nonpartisan ballot at the general election 
must be restricted to such candidates as have been nomi- 
nated under that act at the primary. Of course, this does 
not prevent the voter from writing on the ballot at the 
general election the name of any person for whom he 
wants to vote.” While the last sentence of the above quo- 
tation states a proposition that was not before the court 
for decision in that case, nevertheless it is some indication 
of the interpretation that was placed upon it at that time 
by this court. We believe that it properly states the law in 
the case at bar. 

It appearing that the nonpartisan judiciary act makes 
neither a provision for nor a prohibition against the plac- 
ing of blank lines below the list of regularly nominated 
candidates for the convenience of electors desiring to vote 
for persons whose names were not printed on the ballot 
by writing in their names, the general election laws with 
reference thereto are applicable under the express pro- 
visions of the nonpartisan judiciary act. This being true, 
the county clerk properly placed the blank lines for write- 
in purposes on the ballot and the votes written in for 
respondent were properly counted. The trial court was 
right in sustaining the demurrer to relator’s information. 

AFFIRMED, 
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HOWARD KENNEDY, TRUSTEE, APPELLANT, V. BUFFALO COUN- 
TY, APPELLEE. 
279 N. W. 464 


FILED May 6, 1938. No. 30271. 


1. Taxation. In an appeal from a board of equalization by a tax- 
payer, wherein such board fixed the value of his property for 
taxes, the burden of proof is on the appealing taxpayer to show 
that the action of the board of equalization is erroneous. 

ASSESSMENT. Where it appears that land, compared 

to complainant’s land, is assessed too low, such fact, in and of 

itself, will not warrant a reduction of the assessed valuation 
of conplamahe land. 

APPEAL. “‘The assessment of property for 

the uence of taxation as ultimately fixed by the board of 

equalization is final, except upon appeal to the district court, 
and should not be disturbed on such appeal unless it appears 
from clear and convincing proof that it is erroneous.” First 

Nat. Bank of Blue Hill v. Webster County, 17 Neb. 815, 113 N. 

W. 190. 


“Farm lands,’ for the purpose of taxation, 
shall be valued and assessed at their actual cash value—their 
value in the market in the ordinary course of trade.” Schulz v. 
Dixon County, ante, p. 549, 279 N. W. 179. 


‘APPEAL from the district court for Buffalo county: 
BRUNO O. HOSTETLER, JUDGE. Affirmed. 


King & Haggart and M. H. Worlock, for appellant. 
Guy N. Henninger and George A. Munro, contra. 


Heard before Goss, C. J., EBERLY, PAINE, CARTER and 
and MESSMORE, JJ., and LIGHTNER and SPEAR, District 
Judges. 


MESSMORE, J. 

Plaintiff, trustee for certain bondholders under a mort- 
gage which was foreclosed and the land bid in by the 
trustee, appeals from a decree and judgment of the dis- 
trict court for Buffalo county,. wherein said court dis- 
missed plaintiff’s petition, finding that the valuations placed 
for assessment purposes for the year 1936 upon approxi- 
mately 700 acres of land situated within Kearney School 
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District No. 7, about 400 acres of which are within the city 
limits of Kearney, were not excessive, in comparison with 
the valuation of other lands of similar character lying with- 
in Kearney School District No. 7, or situated adjacent there- 
to. 

The petition of plaintiff and answer of defendant prop- 
erly present the issues for this court’s determination. The 
case is tried de novo upon an independent investigation of 
the record and the law applicable thereto, and presents 
primarily a question of fact. Plaintiff sets out four para- 
graphs in his brief wherein he contends the trial court 
erred. Paragraphs 1, 3 and 4 are to the effect that the evi- 
dence fails to support the findings and decree of the trial 
court. Paragraph 2 relates to the overruling of paragraphs 
7 and 8 of plaintiff’s motion for a new trial, respecting 
comparative tax burdens, as follows: “That the court erred 
in finding that the board of equalization took into con- 
sideration the comparative tax burden upon part of the 
plaintiff’s land and that of other land outside District No. 
7;” and “That the court erred in finding that there exist 
differences in productivity, location, or other factors suffi- 
cient to account for the differences in valuation and tax 
burden between the plaintiff’s land and other comparable 
land.” This alleged error refers to the insufficiency of the 
evidence to support the findings and decree of the trial 
court. All of the aforementioned errors relate to questions 
of fact which must be determined from the evidence. 

The evidence is, for the most part, directed to the value 
of the land in question and of other lands in School Dis- 
trict No. 7, in School District No. 114 and in School District 
No. 12, and directed mostly to the comparison of values, 
the productivity of said lands, for the purposes for which 
they are used, and all matters generally that pertain to 
their valuation, the evidence being largely opinions of ex- 
perts. 

The lands involved in this proceeding consist of the 
north half of section 3 and 122 acres of pasture land in 
section 34, within the city limits of Kearney, Nebraska, 
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in School District No. 7. The south half of section 3 is 
within School District No. 7, but outside of the city limits. 
School District No. 7 extends a mile and a half west of 
section 3; School District Nos. 114 and 12 lie further west. 
The average assessed valuation, as testified to by W. R. 
King, of land in School District No. 7, consisting of 16 
tracts as shown by exhibit 1, which is a map received in 
evidence, is $48.30 an acre; the average assessed valuation 
of 11 tracts located in School District No. 114 is $389 an 
acre; and of 20 tracts in School District No. 12 is $45 an 
acre. The average tax per acre on lands in School District 
No. 7 is $1.76; in School District No. 114 is 56 cents, and 
in School District No. 12 is 60 cents, with no prospects of 
reduction in valuation in School District No. 7 in the im- 
mediate future. The valuation of lands appearing on ex- 
hibit 1 has not been materially reduced since 1933. The 
aforementioned figures were computed only on agricultural 
land. 

The evidence of the plaintiff is to the effect that all of the 
plaintiff’s land is used exclusively for agricultural purposes, 
excluding a small acreage out of the center of section 3 on 
the north side containing six acres. The plaintiffs lands 
are described and shown in his brief, together with the 
number of acres, the value per acre, exclusive of improve- 
ments, the 1936 mill levy, and the tax per acre, as follows: 


Value 1936 Tax 
Acres peracre Milllevy peracre 
Tract I, 

8.14 of section 3 303 $55.27 31.54 $1.74 
Tract II, 

N.14 of section 3 218 74.17 42.686 3.31 
Tract III, Villa lots 39 175.00 42.686 7.85 
Tract IV, 

South of Villa lots 12 90.00 42.686 4.02 — 
Tract V, Around 

improvements 11.51 71.50 42.686 3.17 
Tract VI, Pasture 122 20.00 42.686 .89 
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Tract III of plaintiff’s land, as set out above, carries a 
tax burden of $7.85 an acre. This land was platted for 
residence lots. There is a tourist camp on a part thereof. 
Its location is advantageous for suburban property. The 
evidence discloses that the lots have not sold to any extent 
since they were platted. The plaintiff’s land has the ad- 
vantage of fire and police protection from the city of 
Kearney, of electric lights along the highway, free de- 
livery service by the merchants of the city; the facilities 
of modern, well-equipped junior and senior high schools 
and transportation to and from school paid by the dis- 
trict. The lands, compared by plaintiff with the land here 
involved, are outside of School District No. 7. A brief sum- 
mary of some of the expert testimony in this respect may 
be advantageous, and follows: 

The F.. L. Robinson land is valued at $48.91 an acre, ex- 
clusive of improvements; the 1936 mill levy was 14.6 mills 
and the tax per acre was 64 cents. The west half of this 
land is very choice and its distance from section 3 is:a mile 
and a half. The Mansfield land, considered as good Jand as 
plaintiff’s, and consisting of 319 acres, is valued at $40.46 
an acre, exclusive of improvements, with 14.6-mill levy 
for 19386; tax per acre 59 cents; distance from section 3 
is three miles. The Roy Knapp land, considered by plain- 
tiff’s witness as choice, if not the best land in the county, 
consisting of 147 acres, is valued at $45.60 an acre, ex- 
clusive of improvements, with a 14.6-mill levy for 1936; 
tax per acre 67 cents; distance from section 3 is 314 miles. 
The I. 8S. Kentner land, which is valuable land, and whose 
productivity and fertility are analogous to plaintiff’s land, 
consists of 158 acres, valued at $37.47 an acre, exclusive 
of improvements, with a 14.28-mill levy, with a tax burden 
per acre of 54 cents; distance from section 3 is four miles. 
There are other comparisons in the record of plaintiff’s 
land with land outside of School District No. 7, with the 
same mill levies, and where the highest range of tax per 
acre is 78 cents. Plaintiff’s land carries a perpetual water 
right of the value of $1.50 an acre per year, which must 
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be taken into consideration, together with other evidence 
respecting plaintiff’s land, as hereinbefore set out. 

The values placed on plaintiff’s land, as reflected by the 
testimony of the defendants, and referring to the tracts 
as set out herein, are as follows: On tract I, from $70 to 
$100 an acre; on tract II, from $125 to $150 an acre; on 
tract III, from $250 to $300 an acre; on tract IV, $150 an 
acre; on tract V, from $120 to $150 an acre; on tract VI, 
from $35 to $40 an acre. The assessed valuation per acre 
on tract I is $55.27; on tract II $74.17; on tract III $175; 
on tract IV $90; on tract V $71.50, and on tract VI $20. 
There was a slight reduction in valuation for tax purposes 
on 122 acres of pasture land which is tract VI. 

The evidence of the plaintiff is to the effect that the tax 
burden on the land in the north half of section 3 is $3.31 an 
acre, which, compared with the tax on the Roy Knapp land 
of 67 cents an acre, leaves a difference of $2.64 an acre in 
taxes, reducing the income from the land in section 3 that 
much less than it does on the Knapp land; that, with refer- 
ence to the market value of the land in section 3, as com- 
pared with the Knapp land, under present conditions, in- 
vestors figure 5 per cent. interest on the investment in a 
speculative buying of land; that, figuring the land in sec- 
tion 3, capitalized on a basis of 5 per cent. interest, makes 
a difference of $52 an acre in the value of the land in sec- 
tion 8, as compared with the Knapp land, which would re- 
quire that the land in section 3 make interest on $52 an 
acre more than the Knapp land, to make the same return 
as on the Knapp land; and, with respect to the Mansfield 
land, on $54 an acre. Several comparisons are made re 
specting the value of the south half of section 3. This part 
of section 3 is assessed at $55.27 an acre, with a tax burden 
of $1.74 an acre, and comparing it with the Carey land, 
which is assessed at $49.05 an acre, with a tax burden of 
70 cents, makes a difference of $1.04 an acre. The same 
comparison may be made with respect to lowering of 
value of the south half of section 3 as given in the analysis 
herein as to the north half of said section. It is contended 
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that loan companies will not make a loan on land on which 
the tax burden is more than $1.50 an acre. On the north 
end of section 3 is what is known as the Villa lots,—39 or 
40 lots of one acre each,—which plaintiff claims are used 
for agricultural purposes and farmed with the balance of 
the land. There are no fences or dividing marks segregat- 
ing this land from the balance of plaintiff’s land. These 
lots consist each of one acre, assessed at $175, the tax bur- 
den being $7.85 an acre. Two of these lots sold for $700 
and one of them for $250. Other comparisons are made 
similar to those given above, all of which are shown on 
exhibit 1 and compared in the briefs and extensively in 
the evidence. 

The trial judge, who had been acquainted with this land 
for 50 years, personally inspected the land prior to making 
his decision in this case. The matter was heard originally 
before the board of equalization in Buffalo county, and 
while it is true that there is an open admission in the 
record, so far as certain members of the board of equaliza- 
tion are concerned, that certain lands are not assessed high 
enough, we take cognizance of the value of all lands and 
the tax burden thereon, as portrayed by exhibit 1, and as 
testified to by the experts, and that the advantages in lo- 
cation, the fire and police protection, school facilities and 
transportation, and favorable rental terms are items to be 
considered in fixing the assessed valuation of lands. 

In reference to weighing conflicting testimony in equity 
cases, the court will consider the fact that the trial judge 
saw the witnesses, their general demeanor while testify- 
ing, and reached a conclusion as to which testimony was 
the more credible. In this connection see Johnson v. Erick- 
son, 110 Neb. 511, 194 N. W. 670; Ellingwood v. Schell- 
berg, 121 Neb. 207, 236 N. W. 451; Hichholz v. Luikart, 128 
Neb. 368, 258 N. W. 869; Cunningham v. Armour & Co., 
1383 Neb. 598, 276 N. W. 393. In the latter case it was held: 
* “Where the evidence is conflicting and cannot be reconciled, 
this court, upon a trial de novo, * * * will consider the fact 
that the district court observed the demeanor of witnesses 
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and gave credence to the testimony of some rather than to 
the contradictory testimony of others.” This holding was 
quoted in paragraph 5 of the syllabus in Farmers Elevator 
Co. v. Peck, ante, p. 305, 278 N. W. 499. 

On the question of discretion of a board of equalization, 
this court held in Meridian Highway Bridge Co. v. Cedar 
County, 117 Neb. 214, 220 N. W. 241: “The sound discre- 
tion reposed in the board of equalization to hear and de- 
termine the valuation of property will not be disturbed by 
this court, unless so manifestly wrong that reasonable minds 
cannot differ thereon.” 

In First Nat. Bank of Blue Hill v. Webster County, 77 
Neb. 815, 118 N. W. 190, we held: “The assessment of 
property for the purpose of taxation as ultimately fixed 
by the board of equalization is final, except upon appeal 
to the district court, and should not be disturbed on such 
appeal unless it appears from clear and convincing proof 
that it is erroneous.” See, also, Woods v. Lincoln Gas & 
Electric Light Co., 74 Neb. 526, 104 N. W. 981. 

In cases of this nature, the burden is on the taxpayer 
who appeals from a decision of the board of equalization, 
fixing the value of his property for taxes, to show that the 
action of such board is erroneous. Western Union Tele- 
graph Co. v. Dodge County, 80 Neb. 23, 117 N. W. 468; 
Welch v. Douglas County, 103 Neb. 469, 172 N. W. 250. In 
the instant case, the plaintiff has failed to sustain this 
burden. 

“A general tax cannot be dissected to show that as to 
certain constituent parts the taxpayer receives no benefit 
and therefore is entitled to relief because of such fact. 
Property within the limits of a municipality is subject to 
local taxation although it derives little or no benefit from 
the municipal government.” Schulz v. Dizon County, ante, 
p. 549, 279 N. W. 179. 

“‘Farm lands, for the purpose of taxation, shall be 
valued and assessed at their actual cash value—their value — 
in the market in the ordinary course of trade.” Schulz v. 
Dixon County, supra. 
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We find on an examination of the evidence in the instant 
case, with reference to assessment of plaintiff’s lands, that 
it meets the requirements of Schulz v. Dixon County, supra, 


as hereinbefore announced. 
AFFIRMED. 


REETA COX, APPELLANT, V. STATE OF NEBRASKA, APPELLEE. 
279 N. W. 482 


Fitep May 6, 1938. No. 30333. 


1. Constitutional Law. Constitutional provisions are to be con- 
strued as mandatory, unless, by express provision or by neces- 
sary implication, a different intention is manifest. 

2. Statutes: CONSTITUTIONALITY. Where the state, by legislative 
enactment, waives its sovereignty and creates liability on the 
state’s part in favor of an individual for negligence of the state’s 
agents and servants, resulting in injuries to the individual, 
held, a special law, where a general law can be made applicable, 
is in contravention of section 18, art. III of the Constitution. 

Special act of the legislature, waiving its 
sovereignty and authorizing an individual to maintain an action 
against the state to recover damages caused by the negligence 
of the agents and servants of the state, and creating liability 
in favor of the individual against the state, does not render the 
state liable for the negligence of its agents and servants, in the 
absence of a general statute making the state liable therefor. 

4, Constitutional Law: L&cGISLATIVE AcCTs: UNIFORMITY. “By sec-~ 
tion 18, art. III of the Constitution, the legislature is prohibited 
from passing any act granting to an individual any special or 
exclusive privileges or immunity, and it is provided that, in all 
eases where a general law can be made‘ applicable, no special 
law shall be enacted. Held, to prohibit class legislation which 
does not operate equally and uniformly upon all members of the 
class brought within its operation.” State v. Hall, 129 Neb. 669, 
262 N. W. 835. 


. “The legislature may make a reason- 
able classification of persons, corporations and property for 
purposes of legislation concerning them, but the classification 
must rest upon real differences in situation and circumstances 
surrounding the members of the class, relative to the subject 
of the legislation, which render appropriate its enactment; and 
to be valid the law must operate uniformly and alike upon every 
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member of the class so designated.” State v. Hall, 129 Neb. 669, 
262 N. W. 835, 

6. Statutes: CONSTITUTIONALITY. Where the state by law is em- 
powered to maintain highways, liability of the state for negli- 
gence of its agents and servants can be created only by a 
general statute, operating equally and uniformly upon all per- 
sons using the highways of the state. A special act, waiving 
the sovereignty of the state, creating liability of the state in 
favor of an individual, is void and unconstitutional, in that it 
contravenes section 18, art. III of the Constitution, and creates 
a law which fails to operate uniformly and alike upon all mem- 
bers of a class; that is, persons using the highways of the state. 

APPEAL from the district court for Lincoln county: 
J. LEONARD TEWELL, JUDGE. Affirmed. 


E. H. Evans and Urban Simon, for appellant. 


Richard C. Hunter, Attorney General, and Bert L. Over- 
cash, contra. 


Heard before Goss, C. J., ROSK, EBERLY, DAy, PAINE, 
CARTER and MESSMORE, JJ. 


MESSMORE, J. 

This is an appeal from the district court for Lincoln 
county, wherein the court sustained a demurrer to the 
plaintiff’s petition, which she filed pursuant to Legislative 
Bill No. 20, passed by the Fifty-second session of the 
Nebraska legislature. Laws 1937, ch. 182. The bill, in sub- 
stance, waived the sovereignty of the state, the statute of 
limitations, created liability on the part of the state for 
negligence of its agents and servants, causing injury to 
the plaintiff, provided for the bringing of suit in the 
district court for Lincoln county, designated the attorney 
general to represent the state, and provided for payment 
out of the general fund of the state of any judgment finally 
rendered against the state. 

Plaintiff's petition, in substance, alleged the authority 
granted by the state to bring this action, alleged negli- 
gence of the state’s agents and servants; resulting in injury 
to the plaintiff, and prayed for compensatory relief. 

Section 22, art. V of the Constitution of Nebraska, pro- 
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vides: ‘The state may sue and be sued, and the legislature 
shall provide by law in what manner and in what courts 
suits shall be brought.” Acting under this constitutional 
provision, Legislative Bill No. 20 was passed and intended 
as a special law in substance and form, permitting plaintiff 
to recover from the state for the tort of its agents and 
servants. 

Section 27-319, Comp. St. 1929, provides, in part, as 
follows: “The several district courts of the judicial dis- 
tricts of the state as now provided for and established 
by the Constitution of the state, and of such judicial dis- 
tricts as may hereafter be provided by law, shall have 
jurisdiction to hear and determine the following matters: 
* * * Second. All claims or petitions for relief that may 
be presented to the legislature, and which may be by any 
law, or by any rule or resolution of the legislature, or 
either house thereof, referred to either of said courts for 
adjudication.” 

Plaintiff contends that the court erred in finding Legis- 
lative Bill No. 20 unconstitutional on the theory that it 
violates the constitutional restriction against special legis- 
lation. She cites the case of McNeel v. State, 120 Neb. 674, 
678, 284 N. W. 786, wherein, referring to the second part 
of the statutory provision above quoted, it was stated that 
“claims in the second of the statutory classes are not in- 
cluded in the first but are based on wrongs or torts com- 
mitted by departments, officers or agencies of the state,” 
and claims coming under the second part of the statutory 
provision “must be presented to a district court with legis- 
lative.authority to sue the state.” 

In the case of Shear v. State, 117 Neb. 865, 223 N. W. 
130, one branch of the legislature authorized an individual 
to maintain an action against the state to recover damages 
caused by the negligence of a state employee. This court 
held: “Where the legislature has not by law provided for 
the recovery by an individual or corporation against the 
state for damages caused by the negligence of an officer, 
agent, or employee of the state, there can be no recovery 
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for such negligence until the legislature expressly by law 
makes the state liable therefor.” In the body of the opinion 
we said (p. 866): 

“Section 22, art. V of the Constitution, provides: ‘The 
state may sue and be sued, and the legislature shall pro- 
vide by law in what manner and in what courts suits shall 
be brought.’ 

“This provision is not self-executing and requires legis- 
lative action to make it effective, and no suit could be 
maintained against the state until the legislature, by law, 
made provision therefor.” The above case is quoted and 
approved in Kent v. State, 118 Neb. 501, 225 N. W. 672. 

It therefore seems apparent that only by general law, 
uniform in its application to persons, can a liability of the 
state be constitutionally created for the negligence of its 
agents and servants. To like effect is Sirrine v. State, 132 
S. Car. 241, 128 S. E. 172, wherein the supreme court of 
South Carolina, with constitutional provisions similar to 
ours, made a like pronouncement of the law as set forth in 
Shear v. State, supra. 

Plaintiff cites the case of City of Chadron v. State, 115 
Neb. 650, 214 N. W. 297. The 1922 legislature of Ne- 
braska permitted recovery against the state by the city of 
Chadron for property of the city wrongfully taken, to the 
amount of the value of such property only, which is sig- 
nificant. The holding in that case was based on the prin- 
ciple of law announced in Lancaster County v. State, 74 
Neb. 211, 104 N. W. 187, and Lancaster County v. State, 97 
Neb. 95, 149 N. W. 331, that, where the state had taken and 
received property wrongfully, it was liable for the amount 
so taken and received. See Nine Mile Irrigation District 
v. State, 118 Neb. 522, 225 N. W. 679. 

A clear distinction exists between the case at bar and 
the class of cases such as City of Chadron v. State, supra, 
and the Lancaster County cases, which City of Chadron v. 
State follows, in that in the instant case, in order to impose 
a liability on the state, a law must be passed which imposes 
such liability equally and uniformly in favor of all persons, 
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for future acts of negligence on the part of the state’s 
agents and servants, while in the case of City of Chadron 
v. State, supra, and cases of like nature, there is a liability 
imposed upon the state by the Constitution in favor of 
any one which can be enforced. 

In Gledhill v. State, 123 Neb. 726, 243 N. W. 909, it was 
held: “One whose land is damaged temporarily for public 
use by the construction of a public improvement by the 
state constitutes such a damage as requires compensation 
under section 21, art. I of the Constitution.” Said section 
21 provides: “The property of no person shall be taken or 
damaged for public use without just compensation there- 
for.” 

Legislative Bill No. 20 involves the right of an individ- 
ual to sue the state, and the state in such bill creates a 
liability in the individual’s favor that heretofore did not 
exist by virtue of general statute. The legislature is with- 
out force to pass a special law creating a liability in behalf 
of an individual and authorizing such individual to institute 
suit, in the absence of a general statute providing liability 
on the part of the state for the negligence of its agents and 
servants. Shear v. State, supra; Kent v. State, supra. 

Section 18, art. III of the Constitution, provides: ‘‘The 
Legislature shall not pass local or special laws in any of 
the following cases, that is to say: * * * Granting to any 
corporation, association, or individual any special or ex- 
clusive privileges, immunity, or franchise whatever. In 
all other cases where a general law can be made applicable, ” 
no special law shall be enacted.” 

Plaintiff's contention in this respect is reflected by the 
case of Weston v. Ryan, 70 Neb. 211, 97 N. W. 347, which 
held: “It is for the legislature to determine as to the ap- 
plicability of a general law to a given emergency, and as to 
the consequent propriety or otherwise of a special law.” 
Cases are cited wherein this court has used similar lan- 
guage to that contained in Weston v. Ryan, supra. There- 
fore, plaintiff contends, section 18, art. III of the Constitu- 
tion, is advisory, permissory, and not mandatory, which, 
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if true, would be tantamount to prohibiting judicial review 
of a special law passed by the legislature. 

This court in Barkley v. Pool, 102 Neb. 799, 169 N. W. 
730, held: “The general rule is that constitutional pro- 
visions are to be construed as mandatory, unless, by ex- 
‘press provision or by necessary implication, a different in- 
tention is manifest.” 

In 11 Am. Jur. 686, sec. 69, it is said: “So strong is the 
inclination in favor of giving obligatory force to the terms 
of the organic law that it has even been said that neither 
by the courts nor by any other department of the govern- 
ment may any provision of the Constitution be regarded 
as merely directory, but that each and every one of its 
provisions should be treated as imperative and mandatory, 
without reference to the rules distinguishing between di- 
rectory and mandatory statutes.” 

The reason for the foregoing rule is expressed by this 
court in Baker v. Moorhead, 103 Neb. 811, 174 N. W. 480. 
After announcing the general rule as set forth in Barkley 
v. Pool, supra, we said (p. 813) : ‘The main reason for this 
rule is that in Constitutions the sovereign power itself 
speaks and is laying down rules which, for the time at 
least, are to control alike the government and the governed. 
It is an instrument of a solemn and permanent character, 
laying down fundamental maxims, and, ordinarily, is not 
supposed to concern itself with mere rules of order in 
unessential matters.” 

This court has reviewed the action of the legislature in 
passing a special law where a general law can be made 
applicable, as provided for by section 18, art. III, of the 
Constitution. In Anderson v. Lehmkuhl, 119 Neb. 451, 229 
N. W. 773, an act of the legislature was attacked as special 
legislation. In the opinion we find this language (p. 468) : 
“In our judgment this act is a special law and violates 
section 18, art. III of the Constitution, providing that, ‘In 
all other cases where a general law can be made applicable, 
no special law shall be enacted.’” See, also, State v. Wal- 
lace, 117 Neb. 588, 221 N. W. 712. 


VOL. 134] JANUARY TERM, 1938 757 
Cox v. State 


We believe that this court has committed itself in hold- 
ing that the provisions of the Constitution of the state are 
mandatory, having reference to section 18, art. III of the 
Constitution, and not permissory or advisory, and that 
special legislation is subject to judicial review in constru- 
ing said section. 

Plaintiff cites Cunningham v. Douglas County, 104 Neb. 
405, 177 N. W. 742, which held: “ ‘The power of classifi- 
cation rests with the legislature, and this power cannot be 
interfered with by the courts, unless it is clearly apparent 
that the legislature has by an artificial and baseless classi- 
fication attempted to avoid and violate the provisions of 
the Constitution prohibiting local and special legislation.’ 
Allan v. Kennard, 81 Neb. 289.” 

In State v. Wallace, supra, the court said: 

“It is within the power of the legislature to enact such 
special legislation covering the matters involved in this suit, 
where, in its judgment, the subject or matters to be remedied 
could not be properly remedied by a general law, and where 
the legislature has a reasonable basis for the enactment of 
the special law. 

“While the legislature cannot arbitrarily and unreason- 
ably make classification by legislation, it has the right to. 
make reasonable classifications where the law will operate 
equally to all within the same class.” , 

It will be noted in this case that, under the law of Ne- 
braska, the legislature has a right to pass special legisla- 
tion, as hereinbefore stated, and make a reasonable classi- 
fication where the law will operate equally to all within 
the class. 

In State v. Hall, 129 Neb. 669, 262 N. W. 835, it was held: 

“By section 18, art. III of the Constitution, the legisla- 
ture is prohibited from passing any act granting to an 
individual any special or exclusive privileges or immunity, 
and it is provided that, in all cases where a general law 
can be made applicable, no special law shall be enacted. 
Held, to prohibit class legislation which does not operate 
equally and uniformly upon all members of the class brought 
within its operation. 
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“The legislature may make a reasonable classification of 
persons, corporations and property for purposes of legis- 
lation concerning them, but the classification must rest upon 
real differences in situation and circumstances surround- 
ing the members of the class, relative to the subject of the 
legislation, which render appropriate its enactment; and 
to be valid the law must operate uniformly and alike upon 
every member of the class so designated.” In Tukey v. 
Douglas County, 133 Neb. 732, 277 N. W. 57, State v. Hall, 
supra, was cited with approval. 

Section 39-1404, Comp. St. 1929, amended by chapter 83, 
Laws 1931, in part reads: “From and after the passage of 
this act, it shall be the duty of the department of public 
works to maintain the whole of the state highway system.” 
In the instant case, the legislature created a liability in 
favor of this plaintiff for the tort of the state’s agents and 
servants, resulting in an injury to her while she was travel- 
ing a highway under the control of the state. Legislative 
Bill No. 20, in substance and form, grants to this plaintiff 
a right as against all other persons using the highways of 
the state who are similarly situated. We believe that such 
act does not operate equally and uniformly on all members 
of the class brought within its operation. While a special 
privilege is granted to this plaintiff, the right is denied to 
others similarly situated to recover for the torts of the 
agents and servants of the state. To uphold this legisla- 
tion would require individuals, similarly situated, to knock 
at the door of the legislature and ask that an exception be 
made in their particular cases, while others, less fortunate, 
may not be able to obtain the relief sought. If any basis 
for the classification can be said to exist, it must be found 
in the peculiar facts and circumstances of the injuries sus- 
tained by this plaintiff. Legislative Bill No. 20 discloses 
nothing unique or peculiar in the circumstances of the al- 
leged injury which would serve to distinguish it, either 
in a legal or a moral sense, from any other wrongful act 
or commission of the agents or servants of the state. The 
act provides a special exemption in favor of this plaintiff,— 
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the right to recover for damages,—which it denies to all 
other persons similarly situated.’ 

For the reasons given in this opinion, Legislative Bill 
No. 20 is void and unconstitutional. Other constitutional 
questions have been raised which it is not necessary to de- 
termine in this case. 

AFFIRMED. 


HOMER D. KIRK, ADMINISTRATOR, ET AL., APPELLANTS, V. 
JOHN TACKETT ET AL., APPELLEES. 
279 N. W. 468 


Fitep May 6, 1938. No. 30262. 


1. Deeds: VaLipiry. Where grantor’s mind is somewhat impaired 
by poor health and he executes a deed to substantially all of his 
property to one with whom he lives, to the exclusion of his 
relatives, such transaction will be closely scrutinized. 

Evidence examined and found to disclose 

that at the time of the making of the deed the grantor knew 

the extent of his property and the natural objects of his bounty. 

The evidence further shows that the transaction was natural 

and fair. Under these conditions, the deed will not be canceled. 


APPEAL from the district court for Richardson county: 
VIRGIL FALLOON, JUDGE. Affirmed. 


F. A. Hebenstreit, for appellants. 
A. EB. Henry and Jean B. Cain, contra. 


Heard before Goss, C. J., DAY, PAINE, CARTER and MEss- 
MORE, JJ., and LIGHTNER and SPEAR, District Judges. 


SPEAR, District Judge. 

Action in equity to set aside a died from Grant S. Ocamb 
to Celina Tackett, conveying a house and lot and 80 acres 
of land. Plaintiffs, appellants here, allege that the deed is 
void because of undue influence, the mental capacity of 
Ocamb, and because there was no consideration. The dis- 
trict court found for the defendants, appellees here. 

Grant S. Ocamb, now deceased, was for years the owner 


760 NEBRASKA REPORTS [VoOL. 134 
Kirk y. Tackett 


of a small grocery store in Rulo, Nebraska, where he ac- 
cumulated a comparatively small amount of property, al- 
though reputed to be a good business man. He had always 
been a bachelor, and built a house in which he lived with 
his father and mother until they died. After his mother 
and father had passed away, John Tackett and his wife, 
Celina, defendants, moved into Ocamb’s house and kept 
house for him. They remained there from perhaps 1930 
until 1938, when they moved out and established a board- 
ing house. Mrs. Tackett continued to go to Ocamb’s house 
occasionally to do little things for him. In 1984 Ocamb 
asked them to return, and they did return under a written 
contract, by the terms of which the Tacketts were to 
move into Ocamb’s house, pay all the grocery and light 
bills and take care of Mr. Ocamb. No rent was to be paid 
by the Tacketts. Mr. Tackett at this time had worked a 
number of years for Mr. Ocamb in his store and the agree- 
ment also provided that Tackett and his wife should take 
care of the store. For all of this the Tacketts were to re- 
ceive $60 a month. This contract is not in evidence, but it 
apparently was to continue for three years. 

It appears that, beginning in 1934, Ocamb began to de- 
cline somewhat both physically and mentally. He apparent- 
ly had difficulty in making change in the store in some in- 
stances, and had difficulty in ordering his meals at the 
restaurant. In 1935 he had a stroke and from that time 
his condition became worse. In February, 1936, he owned 
the house in which he lived, one or two very small proper- 
ties in Rulo, and a little farm of less than 80 acres, which 
was worth perhaps $4,000, with an encumbrance of $2,000 
plus interest and some taxes. His heirs at that time were 
Chester Ocamb, who had lived on the eighty, George Ocamb, 
who lived near North Platte, Harry Ocamb, who lived in 
Kansas City, the children of a deceased brother, Howard 
Ocamb, and the children of a deceased sister, Emma Ward. 
None of these relatives except Chester lived in Rulo or 
vicinity. On October 29, 1936, he deeded the farm and the 
house in which he lived to Mrs. Tackett. At this time 
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Ocamb was 66 years of age, Mr. Tackett was 68 and Mrs. 
Tackett 55. The deed contained this recital: 

“This conveyance is made subject to a charge on all of 
the above described real estate that the grantee herein 
shall during the remainder of the natural life of the grantor, 
so far as the strength and physical ability of the grantee 
herein permits and the needs of the grantor herein re-° 
quire, devote her time and strength to caring for and nurs- 
ing the grantor herein.” 

A few weeks later, about January 11, 1937, Grant S. 
Ocamb died. 

There is a great deal of testimony as to the mental 
capacity of the deceased, but probably his condition is best 
stated by Dr. William G. Shepherd, Ocamb’s physician, 
who treated him from the time of his stroke in January, 
1936, until his death a year later, and who was called as a 
witness for the defendants. He says that his mental con- 
dition varied during that time; that there were days when 
he did not recognize people, his intimate friends, and there 
were days when he apparently knew everything that was 
going on. Dr. Shepherd says that on October 31, 1936, he 
went there with another man to get Ocamb’s vote for the 
election of November 38. Dr. Shepherd testifies that Ocamb 
voted for all the principal candidates; that he knew them 
by name and he knew who he wanted to vote for; that 
after he got down to a certain line he did not know one of 
the candidates from the other, which situation, we think, 
is not unusual in competent voters. Dr. Shepherd says at 
that time he was competent to transact business. On cross- 
examination Dr. Shepherd stated that on his better days 
Ocamb was not more than half as intelligent as he was 
before his illness, Dr. Shepherd having known him before 
he became ill. It thus appears that Ocamb at times was 
rational and that at times he was not rational. Just how 
much the stroke had impaired his business judgment, even 
when he was rational, is impossible definitely to say, so we 
must be guided largely by the other facts. : 

The Tacketts had been intimate with Ocamb for many 
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years. After his stroke in 1936 he gave a power of attor- 
ney to Tackett to transact his banking business and to 
conduct his merchandise business. He told several people 
that he was going to leave his property to Mrs. Tackett 
because she was good to him and also mentioned it after 
he had made the deed. On the other hand, he had quarreled 
with his brother George 35 years ago, and the feeling was 
perhaps none too cordial at the time of his last illness. 
After his first stroke he also quarreled with his brother 
Chester, who lived on the eighty. Chester had moved to 
California with a large family, where he had left them, and 
had been back farming the eighty for several years. It 
seems that Chester wanted to move his family from Cali- 
fornia into Grant S. Ocamb’s house and Grant did not want 
that, so they disagreed. Harry Ocamb lived in Kansas City 
and one brother and one sister were dead. It therefore 
seems that the Tacketts had the most legitimate claim upon 
the affections of Ocamb, and that it was perfectly natural 
for him to deed what little property he had to Mrs. Tackett, 
upon the condition that she care for him during his life. 
There is not any affirmative evidence of undue influence 
on the part of the Tacketts, although they knew that Ocamb 
would die soon and also knew that his mental condition 
was not the best. Tackett at one time told some one that 
Ocamb minded mama (Mrs. Tackett) like a baby and 
there is some evidence that the Tacketts did not want 
George Ocamb to visit his brother, but there is also evidence 
that the brothers were not very friendly. 

The notary says that one of his children came down- 
town and told him that he was wanted at Grant S. Ocamb’s, 
and to bring his seal. When he arrived at Ocamb’s house 
the deed was on the table and present were Grant S. Ocamb, 
Mr. and Mrs. Tackett, Cecil McMullen, and the notary, 
Kermoade. The deed was ready to be signed. It appears 
that Tackett’s son had gone to Mr. Henry, a lawyer at 
Pawnee City, and had the deed prepared. Mrs. Tackett says 
that Ocamb was talking about it and he told her that he 
would like to have the deed made out to her; that he told 
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her that he would be glad to have it done; that he wanted 
it done; that he said to go ahead and have it done and he 
would sign it and have it fixed up. Then she had the son 
have the deed made at Pawnee City and sent to her. Ker- 
moade says that. when he got there Ocamb got up and 
walked across the room and sat down. Kermoade then 
picked up the deed and asked him if he was familiar with 
the contents of the document and Ocamb said that he was. 
Ocamb then asked Kermoade where to sign and Kermoade 
showed him where to sign. He says that Mr. and Mrs. 
Tackett did not enter into the conversation at any time 
except that Grant S. Ocamb said, “I am going to give 
everything I own away to Mrs. Tackett,’ and Mrs. Tackett 
said, “You aren’t giving it away, not as long as you need 
it.” It will be noted that the notary had Cecil McMullen 
put his name on the deed also as an additional witness. 
The plaintiffs claim that this shows that Kermoade had 
suspicions of Ocamb’s mental capacity. Kermoade said on 
cross-examination that he expected some fight to come up 
over the deed, but that he did not know that there was 
anything unfair about the transfer, Kermoade says that 
Ocamb was competent to make the deed. Cecil MeMullen, 
the other witness, says that Mr. and Mrs. Tackett were 
not in the room when the deed was signed. He apparently 
had been in the room with Ocamb about an hour before the 
notary came. He says Ocamb was competent. 

Clara Murphy, who had done work of various kinds for 
Grant 8S. Ocamb for 20 years, who nursed him some in his 
last year, shaved him twice a week, and who appears to 
have been in Ocamb’s confidence, testified that he told her 
on several occasions that he intended to leave the property 
to Mrs. Tackett for his care. After he had made the deed 
he told her that he had concluded that he could not recover; 
that he would have to have care for the rest of his life, and 
for that reason they had made an agreement; and that he 
left his property to Mrs. Tackett for his keep the rest of 
his life, whether he lived ten days or ten years. 

In view of his family situation and his meager estate, 
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the above explanation seems to this court to be a just and 
common-sense line of reasoning, and one that evidences 
ordinary intelligence. We also think that there was nothing 
so unjust or so unusual in such an arrangement as to impel 
this court to say that Grant S. Ocamb was incompetent, or 
that the deed was the result of undue influence exerted upon 
a weak mind. In addition to these things, we are impressed 
with the fact that the district judge had the opportunity 
to see the witnesses, observe their demeanor, and in many 
ways had a better opportunity to weigh the evidence than 
has this court. 

Plaintiffs contend that the rule announced in Chamber- 
lain v. Frank, 103 Neb. 442, 172 N. W. 354, places the bur- 
den of proof upon defendants to show that the transaction 
was fair and just. Although the situation in that case was 
far more extreme than in the case at bar, we have in the 
instant case applied this yardstick and find that the de- 
fendants have successfully carried the burden. 

AFFIRMED. 


EWEN M. BLACK, APPELLANT, V. ARTHUR NEILL, APPELLEE. 
279 N. W. 471 


FILtep May 6, 1938. No. 30280. 


1. Automobiles: Gross NEGLIGENCE. “Gross negligence, within 
the meaning of section 39-1129, Comp. St. Supp. 1935, means 
negligence in a very high degree, or the absence of even slight 
care in the performance of a duty.” Lemon v. Hoffmark, 132 
Neb. 421, 272 N. W. 214. 

“The existence of gross negligence must be 
deteemines from the facts and circumstances in each case.” 
Lemon v. Hoffmark, 182 Neb. 421, 272 N. W. 214. 

APPEAL from the district court for Douglas county: 

JAMES M. FITZGERALD, JUDGE. Affirmed. 


Everett C, Pilcher and R. B. Hasselquist, for appellant. 
Kennedy, Holland, De Lacy & Svoboda, contra. 


Heard before Goss, C. J., ROSE, DAY, CARTER and MESS- 
MORE, JJ., and LIGHTNER and SPEAR, District Judges. 
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SPEAR, District Judge. 

Ewen M. Black was the plaintiff in the district court 
and is the appellant here. Arthur Neill was the defendant 
in the lower court and is now the appellee. At the close of 
plaintiff’s testimony the district court dismissed plaintiff's 
case for the reason that the plaintiff’s evidence did not 
show gross negligence on the part of the defendant. From 
this ruling of the district court, the plaintiff has appealed. 

This case is governed by section 39-1129, Comp. St. Supp. 
1937, which is commonly known as the “guest statute.” 
This statute, in so far as applicable to the present case, in 
effect provides that the operator of a motor vehicle shall 
not be liable for any damage to any person riding in said 
motor vehicle as a guest and not for hire, unless such dam- 
age is caused by the gross negligence of the operator. The 
rules governing this case were laid down originally in 
Morris v. Erskine, 124 Neb. 754, 248 N. W. 96, and are as 
follows: 

“We are of the opinion that in adopting the guest act the 
legislature used the term ‘gross negligence’ as indicating 
a degree of negligence. Negligence may be slight, ordinary, 
or gross. Gross negligence means great or excessive negli- 
gence; that is, negligence in a very high degree. It may be 
said that it indicates the absence of even slight care in the 
performance of a duty, and such, we think, is the meaning 
intended by the legislature. 

“What amounts to gross negligence in any given case 
must depend upon the facts and circumstances. What 
would amount to gross negligence under certain circum- 
stances might, under different circumstances, be even slight 
negligence. Ordinarily, the question of negligence, whether 
slight or gross, is one of fact. If the evidence respecting 
it is in conflict and is such that ordinary minds might draw 
different conclusions therefrom, then a question of fact is 
presented for the jury to determine.” 

These rules have been steadfastly adhered to in numer- 
ous decisions of this court, some of which are of very recent 
date. In the instant case this court is required to apply 
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the above rules to the facts brought out in the plaintiff's 
evidence, and these facts appear to be as follows: 

At the time of the accident plaintiff was 72 years of age 
and his wife was 65. The defendant Neill is a traveling 
salesman and has driven a car for over 20 years. Plaintiff 
and defendant are neighbors, living in north Omaha. On 
the day in question, at about 10:00 a. m., plaintiff and his 
wife were leaving their home to go down-town on business. 
At the same time defendant was driving out in his auto- 
mobile on his way down-town. He invited plaintiff and wife 
to ride with him and they accepted the invitation. Plain- 
tiff seated himself in front with defendant, Mrs. Black 
seated herself in the back seat of the sedan, and they started 
down-town, driving south on Sixteenth street. For the pur- 
poses of this appeal the persons in the car are the only 
material witnesses. Their testimony coincides closely, but 
differs in some details. It is manifestly impossible for this 
court to point out all of these details, but we shall attempt 
to fairly state the evidence as it appears to us. 

As the car approached Yates street, which is one block 
north of Grace street, there were many automobiles going 
each way; that is, north and south. There were eight or ten 
cars ahead of defendant’s car, including a police cruiser 
car which was immediately ahead of defendant’s car. 
There is a stop sign on Sixteenth street at the intersection 
of Grace street. Defendant had traveled this route before 
and knew of this sign. Mrs. Black says on direct examina- 
tion that the eight or ten cars had been ahead of them for 
two or three blocks and that at Yates street the police car 
was about half a block ahead of them. On cross-examina- 
tion she testifies that at Yates street it was four or five 
car-lengths ahead and that it had maintained that relative 
position for four or five blocks. Plaintiff could not qualify 
as a witness as to speed. His wife did, and says their speed 
was 35 miles an hour as they approached Grace street and 
that she does not think that defendant slowed down any 
until just before the accident. Defendant, who was called 
as a witness for plaintiff, says it was 20 miles an hour. 
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A great deal of dispute arose at the trial as to whether the 
speed limit at Grace street was governed by the ordinance 
relating to business districts or by that relating to resi- 
dence districts. We have examined the ordinances and find 
them impossible of exact determination. However, we do 
not think it makes any difference under the facts in this 
case. 

As the defendant was driving south between Yates and 
Grace streets he turned his head to the left and pointed 
out a tree which had blown down upon a porch. He forgot 
about the stop sign at Grace street. The police car stopped 
at the stop sign, and when defendant looked ahead again 
it was necessary for him to apply his brakes suddenly to 
avoid a collision. The brakes took hold with such force that 
the car stopped very quickly, throwing plaintiff into the 
windshield of defendant’s car and throwing Mrs. Black 
onto the floor in the back of the car. Plaintiff was seriously 
injured. It was conceded by plaintiff during the argument 
in this court that, while defendant’s car did come in con- 
tact with the police car, the contact was only slight, and 
that plaintiff’s injuries occurred from the sudden applica- 
tion of the brakes and not from the force of the contact. 
Plaintiff says that they were between Yates and Grace 
streets when defendant turned his head to the east to look 
at the tree, and that he did not look south again until close 
to the police car. It is impossible to tell from his testimony 
just how far it was. Mrs. Black testifies that defendant 
turned his head east at a point about 100 feet north of 
Grace street and motioned toward the tree with his hand. 
She contends that he did not turn his face south until his 
automobile was within 20 feet of the back of the police car. 
The defendant says he glanced at the tree and at that 
time the police car was two car-lengths ahead; that the 
police car was about a car-length ahead of him when he 
applied his brakes; and that he only traveled a car-length 
while looking at the tree. 

Mrs. Black testified that in the vicinity of Yates street 
they were about half a block behind the police car. On: 
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cross-examination she said that they had been traveling 
about four or five car-lengths behind the police car all of 
the time they were on Sixteenth street. We think it fair 
to say the evidence shows that the defendant was driving 
at about the same rate of speed that all of the cars were 
driving along Sixteenth street, and that there was no gross 
negligence on the part of defendant in so far as speed alone 
is concerned. This view makes it immaterial which speed 
ordinance governed. Although there is conflict in the evi- 
dence as to speed, this court will assume that the testimony 
most favorable to plaintiff, 35 miles an hour, is correct. 

Plaintiff offered to prove that after the accident one of 
the police officers asked defendant if he did not see the stop 
sign, and that defendant replied that he had not. Defend- 
ant objected and the court sustained his objections. Plain- 
tiff contends that this is error, upon the ground that it is 
an admission against interest. We think that perhaps this 
should have been admitted as bearing upon the general 
question of defendant’s negligence in looking aside, al- 
though it is immaterial here, because it is established that 
defendant knew that the stop sign was there, whether he 
saw it or not. 

Having determined that defendant’s speed was not in 
itself excessive, we must now decide as to whether the 
turning of his head by defendant constituted gross negli- 
gence when done in conjunction with the speed with which 
he was driving, as related to the surrounding conditions. 
There is a dispute in the testimony as to whether or not 
on the way down-town defendant told the others that he 
would point the tree out to them. We do not think this is 
material, because Mr. and Mrs. Black did not know what the 
conditions were to be at the place of accident and therefore 
could not anticipate any negligence. 

This court has decided so many cases involving the stat- 
ute under consideration here that it is impossible to dis- 
cuss them all in this opinion. In Lemon v. Hoffmark, 132 
Neb. 421, 272 N. W. 214, this court stated: 

“Counsel for appellant have analyzed for the benefit of 
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the court all of the Nebraska decisions involving an inter- 
pretation of the guest act. Most of these indicate excessive 
speed or a continuous course of negligent conduct on the 
part of the driver or protests made by persons riding in 
the car to the driver about the manner of his driving.” 

“It is true that it is not necessary, in order to show 
gross negligence, to prove several acts of negligence; that is, 
a continuous course of negligent conduct, * * * or protests 
on the part of the guest to the driver at and prior to the 
time of the accident. 

“Tt is also true that gross negligence may consist, in 
some cases, in turning the head or taking the eyes off the 
road, but all the conditions and circumstances in existence 
at the time of the commission of the alleged grossly negli- 
gent acts are to be taken into consideration.” 

Resolving every doubt, both as to facts and in the rul- 
ings upon the evidence, in favor of the plaintiff, we are 
of the opinion that plaintiff has not proved a case of gross 
negligence. 

AFFIRMED. 


IN RE ESTATE OF NIKOLAI OHLSEN. 
RHODA NELSON, APPELLEE, V. C. H. CHRISTENSEN, ADMIN- 
ISTRATOR, APPELLANT. 
279 N. W. 478 


FiLep May 6, 1938. No. 30111. 


Executors and Administrators. Evidence examined, and held insuffi- 
cient to support an order allowing a claim to be filed against the 
estate of a deceased person after the expiration of the time 
originally allowed for the filing of claims. 

APPEAL from the district court for Dodge county: 

FREDERICK L. SPEAR, JUDGE. Reversed, with directions. 


Courtright, Sidner, Lee & Gunderson and Waldo Winter- 
steen, for appellant. 


Abbott, Dunlap & Abbott and John P. Corbett, contra. 
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Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and TEWELL, District Judge. 


TEWELL, District Judge. 

Proceedings to probate the estate of Nikolai Ohlsen, de- 
ceased, were begun in the county court of Dodge county, 
Nebraska, on August 20, 1934. The appellant, C. H. 
Christensen, was duly appointed as administrator of that 
estate. An order of the county court dated September 10, 
1934, limited the time within which creditors might file 
claims to four months after the date of the order. A decree 
barring claims not filed was entered on January 12, 1935. 
On March 16, 1935, the appellee, Rhoda Nelson, made ap- 
plication for permission to file a claim against such estate. 
Permission to file such claim was denied by the county 
court. Upon appeal by claimant to the district court per- 
mission to file such claim was given. Trial to a jury upon 
the merits of the claim was later had in the district court. 
The jury returned a verdict for the claimant in the amount 
of $3,500. Upon motion for a new trial a remittitur of 
$1,250 was required to prevent a new trial being granted. 
Such remittitur was filed and a judgment for the claimant 
for $2,250 was entered. The administrator appeals. The 
claimant has perfected a cross-appeal by which she seeks 
to have the amount of the remittitur included in the judg- 
ment. 

The record discloses that Nikolai Ohlsen died intestate 
on August 14, 1934, while a resident of Dodge county, Ne- 
braska. Strict compliance with statutory requirements in 
the proceedings to probate his estate is not questioned, ex- 
cept as such proceedings relate to whether or not permis- 
sion to file such claim should have been granted. This court 
has held that permission to file a claim against the estate 
of a deceased person after the expiration of the time al- 
lowed for filing claims is essential to the allowance of such 
belated claim. In re Estate of Golden, 120 Neb. 226, 231 
N. W. 833. A. hearing was had in the district court upon 
the application for permission to file a claim and the ob- 
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jections of the administrator thereto. The evidence taken 
upon such hearing appears in the bill of exceptions. _ 
The evidence upon the application to file the claim, to- 
gether with the evidence taken upon the trial upon the 
merits of the claim, discloses that the farm home of claim- 
ant and that of deceased for many years prior to his death 
were only a few hundred yards apart. Claimant knew of 
the death of the deceased and was present at his funeral. 
Prior to the date set for a hearing upon the application for 
the appointment of an administrator she read the published 
notice of the time and place of such hearing. Immediately 
after the appointment she became aware of the fact that 
appellant was the administrator. She admits having read 
the notice to creditors during the period of its publication. 
This notice stated that all claims not presented on or before 
January 12, 1935, would be and remain forever barred. 
While the application for the appointment of an adminis- 
trator was pending, the appellant and Waldo Wintersteen, 
an attorney for two heirs, visited the claimant at her farm 
home. She was informed that they were looking for a will 
that was rumored to have been made by the deceased. Long 
prior to the time of the expiration of the time for filing 
claims she knew that no will had been found. At the time 
of this visit the claimant told appellant and said Winter- 
steen that she felt she should be paid for the services she 
had performed for the deceased. The nature of the claim 
filed is for the value of about 3,500 meals that claimant al- 
leges she furnished to the deceased and persons in his em- 
ploy, and for other house work and nursing that the claim- 
ant alleges she performed for the deceased during the time 
from in March, 1910, to the date of his death, and for 
which she alleges the deceased was to pay her through a 
provision in his will. The deceased was never married. 
Claimant lived with her husband upon a farm adjoining 
that upon which the deceased resided and lived as a bache- 
lor. Both appellant and Wintersteen had known both the 
claimant and the deceased for many years. Wintersteen had 
been regarded as the family attorney of claimant and her 
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husband. The evidence does not disclose that the appellant 
or said Wintersteen or any one else ever said or did any- 
thing that the claimant could possibly construe as an as- 
surance that any attention was being given by any one to 
the matter of her claim. That Wintersteen told the claim- 
ant and her husband to get a lawyer if they had a claim and 
desired to file it is shown by the evidence and not denied 
by the claimant. After the time allowed for filing claims 
had expired the administrator with permission of the pro- 
bate court accepted $50 in full payment of a note for the 
principal sum of $400 that had been made by the claimant 
and her husband to the deceased for money borrowed. 
Soon after this compromise the application for permission 
to file the claim involved in this action was filed. The evi- 
dence does not show fraud, accident, mistake, unavoidable 
misfortune or excusable neglect. It does show an extreme 
lack of diligence on the part of the claimant. 

Under a state of facts as above outlined, one question 
presented is that of whether or not the district court com- 
mitted error in permitting the claim involved to be filed. 
Section 30-605, Comp. St. 1929, provides in part as follows: 

“On the application of a creditor who has failed to pre- 
sent his claim, if made within three months after the ex- 
piration of the time previously allowed, the court may for 
good cause shown allow further time not exceeding three 
months for the filing and determination of such claim.” 

Other relevant statutory provisions are set forth in the 
opinion in In re Estate of Tucker, 128 Neb. 387, 258 N. W. 
645, and will not be set forth herein. An interpretation 
of the phrase ‘‘good cause shown’ as used in the above- 
quoted statute as well as a declaration of many of the 
rules relevant to this case are set forth in that case and in 
the following cases: In re Estate of Golden, supra; In re 
Estate of Yetter, 125 Neb. 763, 252 N. W. 202. The evidence 
submitted to the district court was insufficient to support 
its order permitting the claim involved herein to be filed. 

Assignments of error made by the appellant relative to 
the trial court having allowed the husband of claimant to 
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testify concerning conversations and transactions with the 
deceased and of the evidence being insufficient to support 
the verdict need not be discussed. 

For reasons above given, the judgment of the trial court 
is reversed and this cause remanded, with directions that 
permission to file the claim involved be denied, that such 
claim be dismissed without prejudice to such legal status as 
it would now hold had it never been filed, and that such 
judgment of the trial court so entered be certified to the 
county court for further proceedings in conformity with 
this order. 

REVERSED. 


F. J. RIESLAND, ADMINISTRATOR, APPELLANT, V. DAWSON 
COUNTY IRRIGATION COMPANY, APPELLEE. 
279 N. W. 726 


FiLnED May 20, 1938. No. 30295. 

1. Automobiles: COLLISION: BURDEN OF PRoor. In an action against 
an employer for a personal injury inflicted by an employee upon 
a third person by the negligent use of an automobile owned and 
operated by the employee, the burden is on plaintiff to prove 
that the employee was acting within the scope of his employ- 
ment at the time of the injury. 

2. New Trial. A variance between the testimony of a witness on 
the trial of a case at bar and at a former trial of another action 
does not require a new trial on the ground of surprise, where 
the variance is immaterial. 


APPEAL from the district court for Dawson county: 
J. LEONARD TEWELL, JUDGE. Affirmed. 


B. J. Cunningham, H. G. Wellensiek, W. P. Lauritsen 
and T. M. Hewitt, for appellant. 


W. A. Stewart, Jr., and Cook & Cook, contra. 


Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ. 


ROSE, J. 
This is an action to recover $15,468.45 in damages for 
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alleged negligence resulting in the injury of George C. 
Mead in an automobile accident September 9, 1933, and 
in his death September 16, 1933. The administrator of his 
estate is F. J. Riesland, plaintiff. Decedent left surviving 
him his widow, Carrie M. Mead, and his mother, Lena J. 
Beehler. Defendant is the Dawson County Irrigation Com- 
pany. 

It is charged in the petition, among other allegations, 
that Milo Allen, an employee of defendant, while in the 
performance of his duties as such, negligently drove his 
automobile westward on the left side of the Lincoln high- 
way in Dawson county, approximately half a mile east of 
Cozad, into the path of an automobile carefully operated 
. by George C. Mead and thus caused the fatal injury. 

A collision between the cars of the drivers named at the 
time and place stated was admitted in an answer by de- 
fendant, but unadmitted allegations of the petition were 
denied. Two paragraphs of the answer read thus: 

“The defendant alleges that from time to time during 
the month of September, 19383, the defendant engaged the 
said Milo Allen to work for defendant as a ditch rider, but 
alleges that said employment was not continuous but by 
the day or fraction thereof and that from time to time as 
defendant should be in need of the services of said Allen. 
The defendant alleges that on said 9th day of September, 
1933, the said Milo Allen was engaged by the defendant to 
work during the morning of said day and that his employ- 
ment by the defendant terminated at noon of said day, and 
that said Milo Allen during the afternoon of said day was 
engaged upon his own business, to-wit: The cutting of 
fire wood for sale, in which business the defendant was not 
engaged and had no interest; that at the time of said colli- 
sion between the automobiles of the said Mead and of 
the said Allen, the said Allen was returning to his home 
in the city of Lexington and was not in the employ of the 
defendant and was not the agent or employee of the de- 
fendant and was not then acting in the scope of any em- 
ployment by the defendant. 
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“Further answering, the defendant alleges that the au- 
tomobile driven by the said Allen at the time of said colli- 
sion was the sole and exclusive property of the said Milo 
Allen and that the defendant had no interest therein. The 
defendant further alleges that in any use that said Allen 
at any time made of said automobile in connection with the 
business of the defendant, the said Milo Allen acted as an 
independent contractor and not as the servant of the de- 
fendant.” 

The reply was a general denial of tacts pleaded in de- 
fense. When plaintiff rested after the introduction of his 
evidence, the district court sustained a motion by defend- 
ant for a nonsuit and dismissed the action for insuffi- 
ciency of the evidence to sustain a verdict in favor of 
plaintiff. From the dismissal plaintiff appealed. 

The appeal presents for review the sufficiency of the 
evidence to sustain a verdict in favor of plaintiff. Did 
plaintiff make a case for the consideration of the jury? 

The evidence proved without dispute that Milo Allen, 
by negligent operation of his own motor car, about 7 
o’clock in the evening, September 9, 1933, on the wrong 
side of a public highway, approximately half a mile east 
of Cozad, Dawson county, collided with an automobile 
driven by George C. Mead, who was fatally injured in the 
impact as alleged in the petition. There is evidence that 
Allen negligently caused the injury and damages of which 
complaint is made, but he is not a party to the action. His 
negligence, the resulting injury and liability therefor are 
charged by plaintiff to the Dawson County Irrigation Com- 
pany, defendant, employer of Allen. The theory of plain- 
tiff is that Allen was engaged in the duties of his employ- 
ment by defendant when the accident occurred. The evi- 
dence will not support a finding that Allen was an inde- 
pendent contractor. He was an employee of defendant Sep- 
tember 9, 1933. The proofs will not admit of any other con- 
clusion on that issue. 

The burden was on plaintiff to prove that Allen was 
acting within the scope of his employment by defendant 
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when his negligence was committed. On that issue plaintiff 
called Allen, himself, to the witness-stand, and he alone 
testified to the nature of his employment by defendant, to 
his duties as employee and to performance thereof Sep- 
tember 9, 1933. His testimony on direct and cross-exami- 
nation tends to prove the following facts: For 18 years 
was “ditch rider and ditch foreman’ on defendant’s irri- 
gation system which extended from ditch headgates a mile 
and a half south of Cozad to Elm Creek; resided in Lexing- 
ton and his duties took him between there and Cozad; rode 
the ditch almost daily during the irrigating season which 
extended from late spring until freezing weather in the 
fall and included September 9, 1933; water in ditch flows 
through a weir or gauge situated three-fourths of a mile 
below the headgates and automatically, by means of a float 
or small cable and clock, registers or measures the rise and 
fall of the water on a sheet of paper which-is usually re- 
moved by Allen weekly on Saturday; duty of employee to 
adjust flow of water into ditch at headgates, read gauge 
at weir and turn in the report automatically registered or 
hand it to a designated bank; left Lexington shortly after 
7 o’clock in the morning of the accident ; went up the ditch 
to the headgates; got his readings at gauge; worked down 
ditch to each farmer taking water; completed day’s ditch 
riding about noon; afternoon went in his car with Byrul 
Goochey to Knautsen farm, about a mile from Darr and 
five or six miles east of Cozad, and blasted stumps and logs 
for firewood for their own use—work in which defendant 
had no interest; in evening went from Cozad to headgates 
for sole purpose of giving another employee, Allen’s brother, 
a pay check, but in the absence of the brother put his pay 
check in his trailer house there; went on to automatic gauge, 
took from his car a little cable and with it replaced the old 
one, a task consuming five or ten minutes; in the morning, 
read the gauge, removed the registration sheet and put it 
in the car; from the gauge went back to Cozad for the ac- 
commodation of Goochey, who was not an employee of de- 
fendant in any capacity; ate lunch with him at a restaurant 
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in Cozad; afterward Allen, in his own car, took Goochey 
to the home of his girl in Cozad, left him there, started for 

the Allen home in Lexington; a little later the collision oc- 
curred on the highway. 

It may fairly be inferred from the testimony of Allen 
that it was his duty as an employee of defendant to “ride 
the ditch ;” to adjust the flow of water into the ditch at the 
headgates; to change the cable or float at the automatic 
gauge; to read the registration sheet and deliver it to the 
proper person. It was no part of his duty as employee of 
defendant to spend Saturday afternoon, September 9, 1933, 
blasting firewood for himself and Goochey, or to transport 
Goochey from one place to another in Allen’s own car, 
or to take the brother’s pay check to the headgates of the 
ditch. 

The testimony shows that there was a steel box back 
of the driver’s seat in the motor car owned and operated 
by Allen; that he kept therein the tools used in the perform- 
ance of his duties as “ditch rider;” that the cable with 
which he replaced, at the gauge, the one already in use 
there was taken from his car at the time; that the regis- 
tration sheet of paper was in his car when he left Cozad 
in the evening. 

Plaintiff contends that, in reviewing a nonsuit on his 
evidence alone, the court should consider established the 
issuable facts proved and therefrom draw all proper in- 
ferences in his favor; that an employer authorizing an 
employee to use his own automobile in performing his 
duties as such is, while doing so, liable for negligence re- 
sulting in personal injury to a third person. In connection 
with these propositions of law, it is argued that the evi- 
dence is sufficient to sustain a verdict that Allen was act- 
ing within the scope of his employment when the collision 
occurred. Assuming, without deciding, the soundness of 
the propositions of law stated and the facts that Allen acted 
for defendant while transporting the cable and the tools to 
the gauge, while changing cables there, and while taking 
the registration sheet with him to Cozad in the evening, he 
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nevertheless was not engaged in the performance of any 
duty of his employment after he left Goochey at Cozad and 
pursued an exclusive purpose of his own—driving to his 
home at Lexington. While on the way he did not use his 
car, or the cable or the tools or the registration sheet for 
his employer. It was his custom to use his car for his em- 
ployer at times and at other times for himself. He was not 
using it or any article in it for his employer when he com- 
mitted the negligent act charged. Plaintiff relies on the 
ruling in Keebler v. Harris, 120 Neb. 739, 235 N. W. 328, to 
sustain his position that Allen was acting within the scope 
of his employment at the time of the accident. The opinion 
in that case shows distinctly that the employee named there- 
in, after departing temporarily from the duties of his em- 
ployment for his own pleasure, resumed his duty as em- 
ployee to take a repossessed automobile to the garage of 
his employer and was doing so under specific instructions 
when the negligent act was committed. That case, there- 
fore, is not in point. It would be stretching the maxim 
respondeat superior beyond reason to apply it to the pres- 
ent controversy. A critical examination of all the evidence 
from every standpoint leads to the conclusion that plaintiff 
did not make a case. The nonsuit was free from error. 

An assignment of error challenges as erroneous the de- 
nial of a new trial on the ground of surprise arising from a 
variance between the testimony of Allen in the case at bar 
and his testimony at the former trial of another action. 
Plaintiff asserts that the witness Allen testified at the 
former trial that he removed the registration sheet from 
the gauge in the evening and at the trial herein, in the 
morning. The variance is immaterial since, as already 
explained, in neither aspect of such testimony was Allen 
acting within the scope of his employment when his negli- 
gence inflicted the fatal injury. Error prejudicial to plain- 
tiff has not been found in the record. 

AFFIRMED. 
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CONSERVATIVE SAVINGS & LOAN ASSOCIATION OF OMAHA, 
APPELLEE V. SAMUEL MANCUSO ET AL., APPELLANTS. 
279 N. W. 725 


FILED MAy 20, 1938. No. 30311. 


Mortgages: FORECLOSURE: SALE: CONFIRMATION. Inadequacy of 
price will not prevent confirmation of a sheriff’s sale of land 
under a decree foreclosing a mortgage thereon unless the price 
is so low as to shock the conscience of the court or to evidence 
fraud. 


APPEAL from the district court for Douglas county: 
JOHN A. RINE, JUDGE. Affirmed. 


Thomas E. Conley, for appellants. 
William Baird & Sons, contra. 


Heard before Goss, C. J., ROSE, DAY, CARTER and MEss- 
MORE, JJ., and LIGHTNER and SPEAR, District Judges. 


ROSE, J. 

This is a suit in equity to foreclose a mortgage on lot 10, 
McCandlish Place, an addition to the city of Omaha. Con- 
servative Savings & Loan Association, mortgagee, is plain- 
tiff. Samuel Mancuso and Mary Mancuso, mortgagors, are 
defendants. Upon a trial of the cause the district court for 
Douglas county found there was due plaintiff from de- 
fendants on the debt secured by the mortgage, interest and 
taxes, the sum of $7,058.92 March 8, 1936, and entered a de- 
cree of foreclosure for nonpayment thereof. On a former 
appeal the decree was affirmed. Conservative Savings & 
Loan Ass’n v. Mancuso, 132 Neb. 379, 272 N. W. 223. 

Under an order of sale issued May 8, 1937, the sheriff 
sold the mortgaged premises to plaintiff June 15, 1937, for 
$5,000. Defendants objected to confirmation of the sale 
for inadequacy of price. On that issue there was a trial. 
The objection was overruled and the sale confirmed. From 
the confirmation defendants appealed to the supreme court. 
The question now for determination is the adequacy of the 
price for which the sheriff sold the property to plaintiff. 
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The rule often repeated is that inadequacy of price will 
not prevent confirmation of a sheriff’s sale of land under a 
decree foreclosing a mortgage thereon unless the price is 
so low as to shock the conscience of the court or to evidence 
fraud. 

The lot is situated at the northwest corner of Twenty- 
second and Mason streets, Omaha, and is 6714 feet wide 
and 1382 feet long. The improvements are three frame 
houses about 30 years old and a brick garage. Samuel 
Mancuso, defendant, estimated the value of the property 
at $10,000. On his behalf there is other testimony to the 
same effect. Values of witnesses for plaintiff varied from 
$4,500 to $5,000. There is no evidence of fraud or of 
irregularity in the sale. A preponderance of the evidence 
indicates there would not be a better bid in the event of a 
resale. Under the circumstances disclosed by the record 
and the rule of law stated, the sale price of $5,000 is not so 
low as to imply frand or to be unconscionable. 

AFFIRMED. 


STATE OF NEBRASKA VY. THEODORE H. McCOoSsH. 
279 N. W. 775 


FILED May 20, 1938. No. 29995. 


1. Statutes: CONSTITUTIONALITY. Chapter 117, Laws 1931, con- 
strued, and held not vulnerable to the objection that this act was 
broader than its title, or that it was enacted in violation of 
section 14, art. III of the Nebraska Constitution. 

2. Constitutional Law. Section 81-903, Comp. St. Supp. 1935, and 
sections 81-905, 81-910, and 81-911, Comp. St. 1929, so far as 
relating to “ice cream and/or dairy products made in the 
semblance of ice cream,” construed, and held to be a proper 
exercise of police power, and in no manner contravening the 
Fourteenth Amendment to the Constitution of the United States 
or section 3, art. I of the Constitution of this state. 


Error to the district court for Scotts Bluff county: 
GEORGE W. IRWIN, JUDGE. Exceptions sustained. 
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Richard C. Hunter, Attorney General, Bert L. Overcash, 
Rush C. Clarke and Robert W. Patterson, for plaintiff in 
error. 


Howarth N. Olsen and W. F. McGriff, contra. 


Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ., and WILLIAM A. Day, District Judge. 


EBERLY, J. 

This is a proceeding by the county attorney of Scotts 
Bluff county to secure a review of the decision of the dis- 
trict court for that county made in the above-entitled 
cause, wherein that court determined that section 81-903, 
Comp. St. Supp. 1935, and sections 81-905, 81-910, and 
81-911, Comp. St. 1929, “are unconstitutional and void.” 
The provisions of the statutes referred to, so far as in- 
volved in this proceeding, are as follows: 

Section 81-908, Comp. St. Supp. 1935: “For the purpose 
of this chapter an article shall be deemed to be adulterated: 
* * * C, In the case of ice cream and/or dairy products 
made in the semblance of ice cream. If it does not contain 
at least fourteen per cent. butter fat, finish, and of fruit 
cream twelve per cent. butter fat, finish, if it contains any 
ingredient deleterious or detrimental to health. Provided: 
There shall be allowed a tolerance of one-half per cent. pro- 
vided the one-half per cent. is not constantly below the 
standard.” 

Section 81-905, Comp. St. 1929: “The term ‘food,’ as 
used herein shall include all articles used for food, drink, 
confectionery or condiment by man or animals, whether 
simple, mixed or compound.” - 

Section 81-910, Comp. St. 1929: ‘‘No person shall, with- 
in this state, manufacture for sale therein or have in his 
possession with intent to sell * * * articles of food * * * 
which are adulterated * * * within the meaning of this title 
(article) .” 

Section 81-911, Comp. St. 1929: “Any person * * * vio- 
lating any of the provisions of this article (81-901 to 
81-914), shall be guilty of a misdemeanor, and, upon con- 
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viction thereof, shall be fined in a sum not less than ten 
($10) dollars nor more than one hundred ($100) dollars.” 

The complaint in writing, on which this trial was had, 
in apt language charged that the defendant, McCosh, “did 
then and there, wilfully and unlawfully have in his posses- 
sion with intent to sell certain articles of food which were 
adulterated, to wit, twenty-five gallons of a dairy product, 
made in the semblance of ice cream, which did not contain 
at least fourteen per cent. of butter fat.” 

After the introduction of evidence and submission of 
the case, a judgment of guilty as charged was entered in 
due form, and thereafter a motion for a new trial was sus- 
tained by the trial court and the proceeding was dismissed 
because the provisions of law upon which the prosecution 
was based were deemed unconstitutional and void. 

It is the contention at the bar of this court that chapter 
117, Laws 1931, was enacted in violation of section 14, 
art. III of the Constitution of the state of Nebraska, for 
that (1) the act is broader than the title; (2) that it in 
effect amends section 81-904, Comp. St. 1929, a part of the 
chapter of which the amended section 81-903 also consti- 
tuted a part, and that section 81-904 is not contained in the 
amendment nor is this section repealed. 

The questioned title is in the following form: “An act 
to amend section 81-903, Compiled Statutes of Nebraska 
for 1929, and to define ice cream and prescribe the toler- 
ance and to repeal section 81-903, Compiled Statutes of 
Nebraska for 1929.” 

Read in connection with the body of the enactment of 
which it is the title, we find it ample and sufficient. It 
fairly appears that the act is not broader than the title. 
Nor is it vulnerable to the objection that section 81-904 
is not contained in the amendment nor is this section re- 
pealed. Section 81-903 is wholly occupied with the subject 
of adulteration. Section 81-904 is limited to the subject 
of misbranding. The proviso, upon which the challenge of 
defendant in error to the validity of this legislation is based, 
forms a part of the fifth section of division “B” of section 
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81-904, Comp. St. 1929. The controlling construction of 
this proviso is: 

“The operation of a proviso is usually and properly 
confined to the clause or distinct portion of the enactment 
which immediately precedes it, and does not extend to or 
qualify other sections, unless the legislative intent that it 
shall so operate is clearly disclosed.” 59 C. J. 1090. See, 
also, Paxton & Hershey Irrigating Canal & Land Co. v. 
Farmers & Merchants Irrigation & Land Co., 45 Neb. 884, 
64 N. W. 348. 

The language of this proviso, thus limited, is wholly 
restricted to section 81-904, and has no application to 
section 81-903. The amendment of 1981 to section 81-903 
in no manner affects or qualifies the legal effect of the 
proviso under consideration, and therefore it is not vul- 
nerable to the objection on which the defendant in error 
relies. 

Lastly, the defendant in error insists that chapter 117, 
Laws 1981, is an arbitrary and unlawful exercise of police 
power, and violates the Fourteenth Amendment to the Con- 
stitution of the United States, and section 3, art. I of the 
Nebraska Constitution. 

The substance of the provisions here under consideration 
was originally enacted as chapter 109, Laws 1913. It was 
then incorporated into the Civil Code as article V, title 3, ch. 
190, Laws 1919. In turn this provision was carried into the 
Compiled Statutes of 1929 as sections 81-901 to 81-914, in- 
clusive. The amendment of 1931 adds to the specific pro- 
visions of section 81-903, the words “and/or dairy products 
made in the semblance of ice cream,” and also by way of 
a modification adds to this provision a specific tolerance. 

In this connection, it may be said that “ice cream’ as 
defined by Webster’s New International Dictionary (2d 
ed.) is: “A frozen food containing cream, or butter fat, 
flavoring, sweetening, and, usually, eggs; specif., such a 
food made smooth by stirring during freezing ;—distin- 
guished from parfait and mousse.” 

So, too, the same lexicographer gives as one of the defini- 
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tions of the word “dairy” the following: “An establish- 
ment for the sale or distribution of milk or milk products,” 
and among its combinations and phrases the term ‘dairy 
product” is noted. 

The facts upon which the information in this case is 
based are not in dispute. The defendant is the proprietor 
of the McCosh drug store at Gering, Nebraska. He has 
and uses in this establishment a “Mills counter freezer” in 
which he freezes “Temptation ice cream,” “Frozen Luxury,” 
and “sherbets,” and which he sells to his patrons in the 
drug store. The test of the “Temptation ice cream’ thus 
sold disclosed that it contained a butter fat content of 15.5 
per cent. butter fat; the test of “Frozen Luxury’”’ revealed 
a butter fat content of but 6.9 per cent. It further appears 
that the “Temptation ice cream” sold by Mr. McCosh con- 
tains, for every 100 pounds of mix, two dozen fresh eggs, 
14 pounds of sugar, and 36 per cent. solids and 18 per cent. 
butter fat. “Frozen Luxury” is made substantially with 
the same amount of eggs, milk, sugar, and solids, but with 
the butter fat reduced to 7 per cent. To both products 
flavoring ingredients are added. As to the appearance of 
“Frozen Luxury” as sold, the undisputed testimony is that 
“It was just like any other ice cream, perhaps a little 
coarser in grain, but outside of that the texture was the 
same as any ice cream.” It is obvious that both “Tempta- 
.tion ice cream’ and “Frozen Luxury” are within the terms 
of the statute quoted, and within the scope of the penalties 
and prohibitions provided. “Temptation ice cream’? com- 
plies with and conforms to the statutory mandate, but 
“Frozen Luxury” violates the same, and thereby subjects 
the violator to the penalties therein provided. In view of 
the public policy evidenced by the terms of the statute, 
immunity cannot be established by substitution of a mere 
trade-name for a product which its constituent elements 
fairly identify as one embraced within the terms of the 
regulating statute. 

The right of the state, under the police power, to enact 
laws which are designed to provide a minimum amount 
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of nutritional elements and prevent fraud and deception 
in the sale of foodstuffs extends to ice creams and to dairy 
products made in the semblance of ice cream, and such 
enactments are not arbitrary, excessive, or unlawful exer- 
cises of the police power, and do not violate the Fourteenth 
Amendment to the Constitution of the United States, nor 
transgress section 3, art. I of the Nebraska Constitution. 

' Hutchinson Ice Cream Co. v. State of Iowa, 242 U.S. 1538, 
61 L. Ed. 217; State v. Hutchinson Ice Cream Co., 168 Ia. 
1, 147 N. W. 195; Carolene Products Co. v. Evaporated Milk 
Ass’n, 98 Fed. (2d) 202; United States of America v. Caro- 
lene Products Co., 58 Sup. Ct. Rep. 778; Powell v. Pennsyl- 
vania, 127 U.S. 678, 32 L. Ed. 253; Schmidinger v. City of 
Chicago, 226 U.S. 578, 57 L. Ed. 364; Armour & Co. v. State 
of North Dakota, 240 U. S. 510, 60 L. Ed. 771. 

It follows that the provisions of the laws upon which 
the prosecution in the instant case was based were valid, 
the information charged an offense thereunder which was 
fully proved by the evidence introduced, and the action of 
the trial court complained of on this appeal is wholly un- 
justified. The exceptions of the county attorney are, there- 
fore, sustained. 

EXCEPTIONS SUSTAINED. 


FIRST TRUST COMPANY OF LINCOLN, AS SUCCESSOR-TRUSTEE, 
APPELLEE, V. EASTRIDGE CLUB OF LINCOLN ET AL., APPEL- 
LEES: ADELMAR B. CHALOUPKA ET AL., APPELLANTS. 
279 N. W. 720 


FILED May 20, 1938. No. 30219. 


1. Mortgages: DEFICIENCY JUDGMENTS. “The general saving stat- 
ute preserves a right of action on a claim for deficiency 
judgment in a suit to foreclose a mortgage not due nor in liti- 
gation at the time the legislature, without a special saving 
clause, passed the act of 1933 repealing the statutory provision 
which permitted such a judgment.” Stowers v. Stuck, 131 Neb. 
409, ae N. W. 310. 

Review. “While the decree finding personal 

; liability first rendered in a foreclosure proceeding is to a certain 
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extent interlocutory, yet, as to findings of fact made in such 

decree on issues properly pleaded, it is not subject to review 

on objections to a deficiency judgment.” Parratt v. Hartsuff, 75 

Neb. 108) 106 N. W. 966. 

“Where facts showing defendant’s liability 
for a hehceaes are set out in the petition to foreclose, and 
judgment for a deficiency against those personally liable for the 
debt is prayed, the court has jurisdiction, after a sale of the 
mortgaged premises, to enter a deficiency against the defend- 
ants so found liable on a motion therefor by the plaintiff.” 
Patrick v. National Bank of Commerce, 63 Neb. 200, 88 N. W. 
183. 

4, Guaranty: CONSTRUCTION. The mortgage bonds, a mortgage 
securing them, and a guaranty relating thereto, being executed 
substantially contemporaneously as one transaction, are to be 
conse together. 


In view of the facts in this case, the con- 
famparensoue contracts between the parties, pertaining to the 
same subject-matter, the nature of the transaction between 
them, and the attendant circumstances, including the result 
sought to be attained, by necessary implication evidencing what 
the parties intended the language of the guaranty to provide 
for, may properly be taken into consideration in interpreting 
that document. 

ASSIGNMENT. In this case, under the facts disclosed 
by the record, the assignment of the “first mortgage real estate 
bonds,” evidencing the debt secured, by necessary implication 
carried with it to the assignee the mortgage by which they were 
secured, and also the guaranty assuring the payment of the 
indebtedness evidenced thereby. 


APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Affirmed. 


Beghtol, Foe & Rankin, Max Anderson, Ralph W. Ford, 
S. M. Kier, F. H. Wagener, Walter E. Nolte and Peterson & 
Devoe, for appellants. 


Harry R. Ankeny, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
. and MESSMORE, JJ., and WILLIAM A. Day, District Judge. 


EBERLY, J. 
This is an appeal from a deficiency judgment entered in 
behalf of plaintiff on April 19, 1937, in a suit in equity for 
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the foreclosure of a certain mortgage and the enforcement 
of obligations secured thereby and connected therewith. 

The brief of appellants says, in part: 

“There were thus involved in this action two principal 
issues—one for the foreclosure of the mortgage, and the 
other the liability of the guarantors. It is concerning the 
latter action that this appeal is taken. There is no contro- 
versy in this case concerning the propriety of the fore- 
closure action, the issue in this court being whether or not 
the terms of the instrument signed by the members of the 
Eastridge Club bind them to pay certain sums for which 
judgment was entered against them in the district court.” 

In connection with the issues thus stated, the chronology 
of the events of this litigation becomes of importance. On 
September 12, 1936, plaintiff, the First Trust Company, 
as the duly appointed, qualified and acting successor-trustee 
of the Lincoln Trust Company, a bankrupt, and the Lincoln 
Safe Deposit Company, a bankrupt, filed its petition in 
equity as such successor-trustee of an express trust for all 
beneficiaries of said trust. The relief sought included the 
enforcement of certain first mortgage bonds set forth 
therein and copies of which formed a part of the petition 
for the foreclosure of the mortgage executed and delivered 
by the Eastridge Club in consideration of a loan of $50,000 
received from the Lincoln Safe Deposit Company, secur- 
ing the payment thereof, and the enforcement of a certain 
contract of guaranty set forth therein which was executed 
by appellants herein and others, and for other relief. 

The following is a copy of this guaranty, omitting the 
signatures thereto, viz.: 

“Guarantee against ultimate loss. 

“Know all men by these presents: That the undersigned 
in consideration of Lincoln Safe Deposit Company, a cor- 
poration of Lincoln, Lancaster county, Nebraska, making a 
loan to the Eastridge Club, a corporation, of Fifty Thousand 
Dollars, do hereby guarantee the said Lincoln Safe De- 
posit Company against ultimate loss by reason of the 
making of said loan, it being understood and agreed that 
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in case it becomes necessary to foreclose said mortgage 
that said Lincoln Safe Deposit Company will attend to 
such foreclosure, pay all court costs incident thereto, and 
when the property securing said loan is sold and sheriff’s 
deed issues, if it does not sell for a sufficient amount to pay 
. said loan in full with interest according to the terms of 
the mortgage including costs, then and in that event the 
undersigned each agrees to make up one one-hundredth 
part of such deficiency plus a reasonable attorney’s fee for 
conducting said foreclosure. It being the intention that 
the loan will be guaranteed as above by one hundred mem- 
bers of Eastridge Club and it being further agreed and 
understood that in no event will any one guarantor be 
called upon to pay, or be liable for, more than Five Hun- 
dred Dollars. 

“Said loan is secured by a leasehold interest in the South 
Half of the Northwest Quarter and a tract containing 
thirty acres in the North Half of the Northwest Quarter 
of Section Thirty-four, Township Ten, North, Range Seven, 
East of the 6th P. M. in Lancaster county, Nebraska, to- 
gether with all improvements located on said land; is 
dated December 1, 1926, with Fifteen Hundred Dollars 
payable semiannually on principal until eight instalments 
are paid, and thereafter $2,000 payable semiannually until 
eleven instalments are paid, and the balance payable at the 
end of the tenth year with interest at the rate of six per 
cent. per annum, payable semiannually. 

“Hereby binding our heirs, legal representatives, or as- 
signs. ; 

“Witness our hands this 1st day of Nov. 1926.” 

With respect to said guaranty, it is further alleged in 
said petition that as part of the loan transaction the de- 
fendants who are the appellants herein were financially 
interested in said Eastridge Club at the time of the making 
of said $50,000 loan, and for the purpose of securing the 
same from the Lincoln Safe Deposit Company, said appel- 
lants executed and delivered such guaranty, and the terms 
and effect of said guaranty are fully alleged in said plead- 
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ing. As a part of the prayer of said petition, plaintiff 
prays that “each of them (said guarantors) be decreed 
to be personally liable for any deficiency remaining after 
applying the proceeds of said sale (of the mortgaged prop- 
erty) to said indebtedness.” 

On October 20, November 7, and November 19, 1936, 
appellants filed demurrers to the petition, which challenge 
the sufficiency thereof on the same grounds as now pre- 
sented on appeal. Thereafter demurrants “‘plead over” and 
in their several answers include the same defenses to the 
petition as now presented in the brief as appellants herein. 
Plaintiff then took issue by replies thereto. 

On February 11, 1937, after hearing, on the evidence and 
pleadings, the district court found generally in favor of 
plaintiff upon its petition, that the allegations therein con- 
tained are true and the relief therein prayed should be 
granted, and found against the defendants. Also, the dis- 
trict court therein found specially as to the guarantors 
executing said guaranty (appellants herein) that they ‘‘were 
each at all times financially interested in the Eastridge 
Club, a corporation, and were the sole or principal stock- 
holders, officers and directors of said corporation; that 
as part of the loan transaction involved herein, and as a 
consideration therefor, said defendants executed and de- 
livered to the Lincoln Safe Deposit Company, a corporation, 
their certain written individual guaranty, a correct copy of 
which is attached to plaintiff’s petition, marked Exhibit 
‘A’ and made a part of said pleading; that, by the terms 
of said guaranty, said defendants and each of them guaran- 
teed, covenanted and agreed that, in case of foreclosure 
of said mortgage and in the event of a sale of the mort- 
gaged security and in the event of a deficiency resulting 
therefrom, they and each of them would pay a one one- 
hundredth part of the deficiency, if any, of principal, 
interest and costs, plus a reasonable attorney’s fee for 
conducting said foreclosure, it being further agreed that 
no one of said guarantors would be called upon or liable 
for more than the sum of $500. 
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“That said guaranty, the mortgage bonds and mortgage 
securing said indebtedness, are all a part of the same trans- 
action and should be construed together as one entire con- 
tract, and that the assignment and transfer of the mort- 
gaged bonds by the Lincoln Safe Deposit Company oper- 
ates as an assignment and transfer of the security of said 
guaranty and all rights thereunder; that the plaintiff, as 
the owner and holder of said mortgage bonds, has suc- 
ceeded to all rights of the Lincoln Safe Deposit Company 
as mortgagee and holder of the security evidenced by said 
guaranty. 

“That it was necessary to foreclose said mortgage and 
plaintiff, trustee, as holder and owner of said mortgage 
bonds, has by this action attended to such foreclosure as 
contemplated by the terms of said guaranty. 

“That when the mortgaged security is sold and a sheriff’s 
deed issues, if the mortgaged security does not sell for a 
sufficient amount to pay the mortgage debt in full with 
interest according to the terms of said mortgage, includ- 
ing costs, then and in that event the said guarantors, de- 
fendants herein, * * * shall be liable to plaintiff for a sum 
equal to one one-hundreth part of the total deficiency, the 
amount thereof to be hereafter determined by the court, 
but that in no event shall any of said guarantors be liable 
for more than the sum of $500.” ~ 

It was in said decree adjudged that there was due plain- 
tiff on the indebtedness evidenced by the bond and mort- 
gage in suit and guaranteed by appellants herein the sum 
of $34,317.34 with interest, and said mortgaged premises 
were by the terms of said decree ordered sold as upon exe- 
cution. It was further provided, ordered and adjudged in 
said decree “that if the amount derived from the sale of 
the mortgaged property * * * is insufficient to pay the 
amount due the plaintiff, the defendants (guarantors) 
* * * shall each be individually and personally liable * * * 
for a one one-hundredth part of the balance of the deficiency. 
due plaintiff.” 

On March 5, 1937, an order of sale was issued on said 
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decree and the property covered by decree of foreclosure 
and sale was sold in the manner provided by law. And, on 
April 10, 1937, the sale was confirmed. On April 12, 1937, 
plaintiff filed a motion for deficiency judgment against all 
guarantors, appellants herein, each for the amount as de- 
termined by the decree of February 11, 1937. On April 19, 
1937, motion for deficiency judgment was sustained and 
judgment entered conforming thereto. On April 22, 1937, 
motion for a new trial in behalf of guarantors was filed, 
and on May 13, 1937, such motion was overruled. On June 
19, 1937, transcript on appeal was filed in the supreme 
court. 

Notwithstanding the enactment of chapter 41, Laws 19338, 
this court is committed to the view that “The general saving 
statute preserves a right of action on a claim for deficiency 
judgment in a suit to foreclose a mortgage not due nor in 
litigation at the time the legislature, without a special 
saving clause, passed the act of 1933 repealing the statutory 
provision which permitted such a judgment.” Stowers v. 
Stuck, 131 Neb. 409, 268 N. W. 310. 

In the instant case, there being personal service of 
summons followed by personal appearance of the guaran- 
tors in the proceeding, the jurisdiction to enter a deficiency 
judgment, when sustained by proper evidence, is unques- 
tioned. 

In this case, the liability of appellants, upon issues duly 
formed by the pleadings as well as evidence introduced in 
support thereof, was fully determined by the decree entered 
on February 11, 1937. 

Appellants’ motion for new trial, filed on April 22, 1937, 
was directed to the deficiency judgment entered on April 
19, 1937, and sets forth no facts occurring since the entry 
of the decree of foreclosure on February 11, 1937. It also 
must be conceded that more than three months elapsed be- 
tween the filing and entry of that decree and the filing of 
the transcript on appeal in this court. 

The situation thus disclosed brings this case within the 
scope of the following decisions: 
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“While the decree finding personal liability first rendered 
in a foreclosure proceeding is to a certain extent inter- 
locutory, yet, as to findings of fact made in such decree on 
issues properly pleaded, it is not subject to review on ob- 
jections to a deficiency judgment.” Parratt v. Hartsuff, 
75 Neb. 706, 106 N. W. 966. 

See, also, Stover v. Tompkins, 34 Neb. 465, 51 N. W. 
1040; Brand v. Garneau, 3 Neb. (Unof.) 879, 93 N. W. 219; 
Carstens v. Eller, 5 Neb. (Unof.) 149, 97 N. W. 631; Smith 
v, Allen, 72 Neb. 170, 100 N. W. 129; Kloke v. Gardels, 52 
Neb. 117, 71 N. W. 955; Union Central Life Ins. Co. v. 
Saathoff, 115 Neb. 385, 213 N. W. 3842; Stuart v. Bliss, 116 
Neb. 305, 216 N. W. 944; Arnold v. Hawley, 128 Neb. 766, 
260 N. W. 284. 

In Patrick v. National Bank of Commerce, 63 Neb. 200, 
88 N. W. 188, we held: “Where facts showing defendant’s 
liability for a deficiency are set out in the petition to fore- 
close, and judgment for a deficiency against those per- 
sonally liable for the debt is prayed, the court has jurisdic- 
tion, after a sale of the mortgaged premises, to enter a 
deficiency against the defendants so found liable on a mo- 
tion therefor by the plaintiff.” 

Under the record thus presented, we are precluded from 
considering the matters embraced in and determined by 
the decree of February 11, 1937. , 

However, waiving arguendo these legal objections, and 
considering the case solely on the evidence, we are satis- 
fied that the disposition made by the trial court of the is- 
sues presented by the motion for a new trial is in all re- 
spects correct. 

In cases such as here presented, sound policy would ap- 
pear to require the highest effort to discover and effectuate 
the intention of the parties involved at the time of the 
execution of the instrument in suit. For this purpose this 
court has said: “It is proper to look into other papers con- 
stituting parts of the same transaction and to consider the 
nature and course of the business between the parties.” 
Rice v. McCague, 61 Neb. 861, 867, 86 N. W. 486. See, 
also, Tootle v. Elgutter, 14 Neb. 158, 15 N. W. 228. 
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So, also, where the contract of guaranty is executed con- 
temporaneously with, and as a part of, the consideration 
of the contract guaranteed, the law imputes notice to all 
parties immediately related to the transaction of its char- 
acter and extent. This principle is certainly applicable 
here in view of the identity of interest between the guaran- 
tors and the Eastridge Club. Wright v. Griffith, 121 Ind. 
478, 28 N. E. 281. 

The view above set forth is quite in harmony with the 
general rule that a note, a mortgage securing the same, 
and a guaranty relating thereto, being executed substan- 
tially contemporaneously as one transaction, are to be con- 
strued together. 28 C. J. 918; Charlestown Five Cents Sav- 
ings Bank v. Zeff, 275 Mass. 408, 176 N. E. 191; Baker v. 
James, 280 Mass. 48, 181 N. E. 861; Skilton v. R. H. Long 
Cadillac LaSalle Co., 265 Mass. 595, 164 N. E. 652; Inukart 
v. Massachusetts Bonding and Ins. Co., 129 Neb. 771, 263 
N. W. 124. ; 

In the instant case, the assignment of the “first mort- 
gage real estate bonds,” evidencing the debt secured, by. 
necessary implication, carried with it to the assignee the 
real estate mortgage by which they were secured, and also 
the guaranty assuring the payment thereof. 

Nor do we find the guaranty in suit “special” in the sense 
contended for by appellants. Considered as an entirety, 
in connection with the bonds and mortgage evidencing the 
indebtedness referred to therein, and the purpose to be 
accomplished thereby as established by the surrounding 
circumstances, the guaranty is unrestricted as to right of 
transfer, and though running to the Lincoln Safe Deposit 
Company it is equally available to the assignee of the prin- 
cipal contracts and enforceable by him, or by the trustee who 
is his legal representative in the present suit. See, Stillman 
v. Northrup, 109 N. Y. 473, 17 N. E. 379; Abraham Lincoln 
Life Ins. Co. v. Reynolds Mortgage Co., 30 Fed. (2d) 790; 
Everson v. Gere, 122 N. Y. 290, 25 N. E. 492; First Nat. 
Bank v. Taylor, 38 Utah, 516, 114 Pac. 529; McGowan v. 
Wells’ Trustee, 184 Ky. 772, 213 8. W. 573. 
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It follows, even though we consider the defenses presented 
on this appeal as proper to be now heard, still the conclu- 
sion remains that the judgment of the district court is cor- 
rect, and it is, therefore, 

AFFIRMED. 


IN RE ESTATE OF PETER NISSEN. 
AUGUST NISSEN, APPELLANT, V. CHRIS DAHL, EXECUTOR, 
APPELLEE, ; 
279 N. W. 782 


FILED May 20, 19388. No. 30220. 


Wills: DEvIseS: DEDUCTIONS. Under the facts in this case, the 
deduction by the executor of the estate of Peter Nissen, deceased, 
from the distributive share of August Nissen therein, as pro- 
vided by the terms of the will duly admitted to probate, of the 
sum of $1,100 evidenced by two promissory notes executed by 
that legatee and payable to deceased is approved. 


APPEAL from the district court for Cedar county: MARK 
‘J. RYAN, JUDGE. Affirmed. 


T. F. Donelson and L. T. Fleetwood, for appellant. 
Clarence E.. Haley, contra. 


Heard before Goss, C. J., ROSE, EBERLY, Day, PAINE, 
CARTER and MESSMORE, JJ. 


EBERLY, J. 

This is an appeal by August Nissen from so much of the 
judgment of the district court for Cedar county as directs 
the deduction of $1,100 by the executor of the estate of his 
father, Peter Nissen, from his distributive share in his 
father’s estate. 

The following facts are disclosed by the record before us: 
On February 20, 1929, August Nissen, for a valuable con- 
sideration, executed and delivered his promissory note in 
writing, for $800, payable to his father, Peter Nissen, the 
payee therein named, on August 20, 1929. On January 19, 
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1931, August Nissen, for a valuable consideration, executed 
and delivered his second promissory note in writing, for 
$300, payable July 19, 1931, to his father Peter Nissen, the 
payee therein named. Peter Nissen departed this life on 
May 4, 1933, leaving a last will and testament bearing date 
of September 10, 1931, and petition for probate of this 
instrument was filed in the county court of Cedar county 
on May 8, 1933, and a proper decree entered by that court 
in that cause duly admitting the same to probate was made 
on May 26, 1933. 

This will, which may he said to be in usual form gen- 
erally, provided for the payment of the testator’s debts, the 
appointment of an executor, and certain specific legacies, 
and contained a residuary clause, of which the following 
relates to the present litigation, viz.: 

“Fifth. I give, devise and bequeath all the remainder of 
my estate, both real and personal, to my other sons * * * 
as hereinafter specifically set forth, share and share alike, 
‘Ole Nissen,’ ‘August Nissen,’ * * * with the following 
stipulation that should any of the aforesaid heirs be in- 
debted to me at the time of my decease, the amount of such 
indebtedness shall be deducted from his or her part and 
distributed equally among the aforesaid heirs. This clause 
particularly applies to my son, August Nissen, to whom I 
have loaned the sum of Eleven Hundred Dollars as evi- 
denced by two promissory notes of $800 and $300 respective- 
ly, both of which are still unpaid.” 
The executor named in the will qualified as by law pro- 

vided, and in due course of administration of this estate 
filed his final report. This report disclosed that the share 
of August Nissen was charged by him with the two notes 
aggregating $1,100 and interest. To this report, August 
Nissen filed objections, which included the claim that the 
statute of limitations had run against said notes, and as 
such they are neither assets belonging to the estate nor 
charges or set-offs against August Nissen’s distributive 
share therein. The county court of Cedar county denied 
the objector’s contention. He appealed to the district court 
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for Cedar county wherein his claim, so far as based on the 
statute of limitations, was disallowed. He now presents 
this contention at the bar of this court. 

The testator died on May 4, 1933. His will speaks from 
his death. The nature of the obligations involved, written 
promissory notes for the payment of money, renders ap- 
plicable a five-year statute of limitations. Comp. St. 1929, 
‘sec. 20-205. But appellant’s promissory notes were not for 
any purpose adversely affected by this statute of limita- 
tions at the time of his father’s death. His father’s will on 
the date of his father’s death, and as of that instant, de 
termined and measured his rights of inheritance and suc- 
cession. This power so exercised by the testator, Peter 
Nissen, was clearly vested in him by our statute of wills, 
which was ample to authorize the deduction of the $1,100 
here in suit, as directed by the provisions of that instrument 
hereinbefore quoted. 

It follows that the judgment of the district court is, in 
all things correct, and it is 

AFFIRMED. 


ANNA LORENZEN ET AL., APPELLEES, V. EZRA H. STOBBE ET 
AL., APPELLANTS. 
279 N. W. 774 


FItep May 20, 1938. No. 30336. 


1. Mortgages: MoraTorIuM. Even before the validity of the 
moratory act was questioned in this court, a mortgagor was not 
entitled to a stay under the moratorium statute where the 
mortgage lien on the land exceeded the value. 

A mortgage foreclosure sale of realty will not be 

disturbed unless there is such inadequacy of price as to show 

fraud or mistake. 


APPEAL from the district court for Hall county: ERNEST 
G. KROGER, JUDGE. Affirmed. 


A. J. Luebs, for appellants. 


ihe) 


Harry Grimminger, contra. 
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Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ. 


Day, J. 

This is an appeal from an order of the trial court vacat- 
ing a moratory stay and confirming a mortgage foreclosure 
sale. 

The appellees (mortgagees) foreclosed their $19,000 
mortgage on 200 acres of land in Hall county. A decree 
was entered in March, 1933, for $20,765.18, with interest 
at 10 per cent. from that date. The property was sold at 
foreclosure sale to the mortgagees in February, 1934, for 
$19,000, and there was due at that time approximately 
$22,600. The mortgagors continued in possession under a 
nine months’ stay, a moratory stay, and extensions granted 
by the court. The rent paid under the moratorium was only 
an amount just about sufficient to pay the taxes on the 
real estate. In April, 1937, this application was filed to 
terminate the moratorium for the reason that there was no 
equity in the property belonging to the mortgagees. The 
application also sought the confirmation of the sale. 

The moratory stay was properly terminated. This court 
held the statute invalid under which the moratory stay 
was granted. First Trust Co. v. Smith, ante, p. 84, 277 
N. W. 762. 

The moratory stay was also properly terminated because 
there was no equity in the premises. The evidence was in 
conflict as to the value of the land, but, in consideration of 
the evidence most favorable to the mortgagors, both as to 
the amount due on the decree of foreclosure and the value 
of the land, there is no equity. This court previous to the 
time the validity of the moratory act was questioned here 
held that a mortgagor was not entitled to a stay under the 
moratorium statute where the mortgage lien on the land 
exceeded the value. First Trust Co. v. Stenger, 130 Neb. 
750, 266 N. W. 642; Clark v. Hass, 129 Neb. 112, 260 N. W. 
792. Therefore, under no circumstances was there error 
on the part of the trial court in entering an order termi- 
nating the moratory stay. 
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There is no error predicated on the confirmation of sale 
except the termination of the moratory stay, unless it be 
that the sale price was inadequate. The mortgagees bid 
the amount of their mortgage. Interest and costs would 
increase the amount due. There was no irregularity in the 
sale and no showing that another sale would realize more. 

A mortgage foreclosure sale of realty will not be dis- 
turbed unless there is such inadequacy of price as to show 
fraud or mistake. Equitable Trust Co. v. Groves, 133 Neb. 
177, 274 N. W. 457. 

In foreclosure suits, mere inadequacy of price, unless it 
be so gross as of itself to justify a suspicion of fraud, sur- 
prise or mistake, is not ground for the interference of the 
court, to set aside the sale. Lindberg v. Tolle, 121 Neb. 25.,. 
235 N. W. 670. See, also, Lougee v. Matters, 124 Neb. 2238, 
246 N. W. 242; Hill v. Campbell, 125 Neb. 585, 251 N. W. 
106. 

The price of the land in this case at foreclosure sale was. 
not so inadequate as to justify a suspicion of fraud, sur-- 
prise, or mistake, and an examination of the record does. 
not disclose any error. 

AFFIRMED. 


CATHERINE TERNES, APPELLEE, V. CLARA C. WATKE, APPEL-- 
LANT. 
279 N. W. 718 


FILED May 20, 1988. No. 30289. 


1. Garnishment. In an action in the nature of a creditors’ bill. 
against a garnishee for alleged false answers, the decree of the 
court, finding for the plaintiff, is supported by the record. 

The court, having once obtained jurisdiction of the: 
cause, can give relief, if no other remedy is available, by render- 
ing a money judgment against garnishee. 

3. Appeal. An appellee may take cross-appeal by filing with the 
clerk of this court, on or before the day originally fixed for the 
filing of appellant’s brief, a precipe on cross-appeal. 


APPEAL from the district court for Platte county: Louls: 
LIGHTNER, JUDGE. Affirmed. 
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Skiles & Skiles, for appellant. 
Wagner, Wagner & Albert, contra. 


Heard before Goss, C. J., EBERLY, DAy, PAINE, CARTER 
and MESSMORE, JJ. 


PAINE, J. 

The parties in this case are Miss Catherine Ternes, plain- 
tiff and appellee and cross-appellant, and Clara C. Watke, 
the defendant and appellant. Her husband, Fred B. Watke, 
‘was also a defendant. 

In the petition filed by the plaintiff she alleged that she 
secured a judgment October 20, 1934, in the district court 
for Platte county for $4,651 against the defendant Fred B. 
Watke; that upon an execution issued thereon certain real 
estate in Dawson county was sold for $3,000, leaving a 
balance due upon the original judgment of $1,687.21, with 
interest at 10 per cent. and costs which amount at the 
present time to over $2,500. The petition further alleges 
that on May 26, 1934, defendant Fred B. Watke conveyed 
certain lands in Butler county to his wife, and gave a 
chattel mortgage to her upon his cattle, horses, farm ma- 
‘chinery, etc., and upon the sale of said personal. property 
paid his wife $1,600 out of the proceeds; that said trans- 
fers were made to his wife without adequate consideration, 
_and that said Clara C. Watke, defendant, holds the property 
‘only as trustee for her husband and the plaintiff; that in 
September, 1935, notice of garnishment was served upon 
defendant Clara C. Watke, in response to which notice she 
appeared before the court and testified with reference to 
said property, but she failed and refused to account for said 
property or any part thereof. Plaintiff asks that defendant 
‘Clara C. Watke be required to make a full and complete 
itemized statement of all moneys, personal and real prop- 
erty, and choses in action received by her from her husband 
since March 1, 1926, and all personal property be im- 
pounded for the payment of the balance due on the plain- 
tiff’s judgment. On April 10, 1936, a dismissal of said 
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cause of action as to defendant Fred B. Watke was filed by 
the attorneys for the plaintiff. Clara C. Watke, defendant, 
filed an answer, admitting the judgment of plaintiff, ad- 
mitting that she received a deed to the land in Butler coun- 
ty from her husband, and praying that plaintiff’s petition be 
dismissed. 

On March 18, 1937, the cause of action came on tor trial, 
and the evidence of Fred B. Watke, defendant, and John 
M. Cain was taken. The defendant, Mrs. Watke, was not in 
court, but it was stipulated between the parties that cer- 
tain evidence taken in the original suit, when she appeared 
in the district court for Platte county as garnishee on Sep- 
tember 28, 1935, might be considered in evidence, and the 
same appears in the bill of exceptions as plaintiff’s exhibit 
No. 8. The evidence of Fred B. Watke, taken September 
22, 1934, was introduced as exhibit No. 7 for impeachment 
purposes. Trial was completed, and the case was taken 
under advisement by the district judge. 

Thereafter, on June 10, 1937, Clara C. Watke, defendant, 
filed a motion to dismiss the plaintiff’s petition on the 
ground that the court has no jurisdiction to set aside a con- 
veyance of real estate in Butler county, and that the several 
causes of action are improperly joined, and the evidence 
shows that the defendant had no money or property in her 
possession at the time the notice of garnishment was served 
upon her. 

Thereafter, on June 17, 1937, a decree was entered by the 
district judge, finding that the defendant Clara C. Watke 
is indebted to the plaintiff for money being held by her on 
September 12, 1935, for the use and benefit of Fred B. 
Watke, in the sum of $500, with interest thereon at 6 per 
cent. from September 12, 1935, and further finding that the 
court is without jurisdiction to make any order with refer- 
ence to the land located in Butler county, and directing 
that execution should issue. Motion for new trial, filed by 
the defendant, Clara C. Watke, was overruled. 

Among the 14 errors relied upon for reversal, it is set 
out that the decree is contrary to the evidence; that the 
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judgment should have been for the defendant; that the 
court erred in admitting evidence in reference to the land 
in Dawson county, and also evidence in relation to the land 
in Butler county, and as to a chattel mortgage given upon 
personal property; and that the court erred in finding that 
the defendant Clara C. Watke had in her hands or under 
her control $500 belonging to Fred B. Watke at the time 
notice of garnishment was served upon her, and setting 
out many other errors. 

The defendant insists that there was no conflict in the 
evidence, and that she did not make untrue or evasive 
answers, and that she had spent much of the money she had 
received from her husband, and that there was an absence 
of any evidence to prove that she still had $500 of it on 
hand, and that the judgment of the court was simply a 
conjecture. 

The plaintiff insists that the evidence clearly shows that 
the husband conveyed valuable land and personal property 
to the wife, and that the evidence does not show that he 
owed her anything at all. 

The petition in this case prayed that the real] estate trans- 
fer be set aside; that the defendant be required to set out 
a full and complete itemized statement of all moneys and 
property received from her husband, and that the plaintiff 
have a judgment against defendant for the value of prop- 
erty conveyed by the husband to the wife since March 1, 
1926, and for such other and further relief as equity may 
require. 

Defendant insists that the only possible issue is as to 
$1,540 turned over to the defendant by her husband during 
a period of 18 months, and claims that this money not only 
belonged to the defendant, Clara C. Watke, but was all ex- 
pended by her for family purposes prior to the garnishment 
proceedings. We cannot find that the evidence supports 
this claim. 

The plaintiff endeavors to clarify the situation in regard 
to the pleadings in this case, and claims that the defendant 
made false answers in the garnishment proceeding, so that 
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the plaintiff was unable to state definitely what money or 
property she had, and therefore proceeded in a court of 
equity for an accounting of everything she had when she 
was served with a garnishment summons on September 12, 
1935, and insists that this procedure is strictly in accord 
with the holding in Hargreaves v. Tennis, 63 Neb. 356, 88 
N. W. 486, where the court said on page 359: “Such a suit 
is in the nature of a creditors’ suit, to reach the goods and 
property of the judgment debtor fraudulently disposed of 
and enforce the equitable lien upon the goods arising from 
the garnishment. All equitable rights and charges are en- 
forceable by appropriate proceedings in equity. Although 
we now have a further statutory remedy by action at law 
for unsatisfactory answer, the equitable remedy by credi- 
tors’ bill is not superseded. Maxwell, Code Pleading, 165. 
* * * As to the last objection, if the facts alleged entitled the 
plaintiffs to proceed in equity, there was no need of a formal 
allegation of no remedy at law. Ball v. Beaumont, 59 Neb. 
631. The old ‘jurisdiction clause’ is omitted today even in 
formal chancery pleading. Objection is also made that the 
court rendered a money judgment against the mortgagee 
who held the stock. * * * Where the subject of an equitable 
lien is put out of existence by the defendant, the court, 
having once obtained jurisdiction of the cause, will give 
complete relief by way of a money judgment. Morrissey v. 
Broomal, 37 Neb. 766.” 

The plaintiff followed the provisions of our statute, which 
provide generally that, if the garnishee appears and an- 
swers and his disclosures are not satisfactory to the plain- 
tiff, the plaintiff may proceed against him in an action by 
filing a petition in his own name, and causing a summons to 
be issued upon it; and thereupon such proceedings may be 
had as in other actions, and judgment may be rendered for 
the plaintiff for the amount of the property of the defend- 
ant which is in the possession of the garnishee, and for 
what shall appear to be owing by him to the defendant, 
and for the costs. Comp. St. 1929, sec. 20-1030. 

We have held: “In a creditor’s suit to set aside a convey- 
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ance by a debtor to his wife alleged to have been made in 
consideration of money turned over by the wife to the 
husband many years before, the burden is upon the wife 
to show that the debt is genuine, that her purpose was 
honest, and that she acted in good faith in obtaining the 
title.” Waterbury State Bank v. O'Neill, 129 Neb. 150, 260 
N. W. 808. 

In this case the plaintiff followed paragraph 2, rule 7-a, 
of our court, and cross-appealed simply by filing with the 
clerk uf this court, on or before the day originally fixed 
for the filing of appellant’s brief, a preecipe on cross-appeal, 
and in support of the cross-appeal insists that the evidence 
of the defendant and her husband clearly shows fraud, and 
that the trial court found the transactions between them 
fraudulent, and that the judgment for $500 should be in- 
creased to $940 and interest. 

We have examined the evidence in this case, but the trial 
court heard evidence relating to these matters in 1934, 1935, 
and 1937, and had an advantage over this court in watch- 
ing the reaction, if any, under cross-examination. We are 
not inclined to raise the amount of the judgment that the 
trial court entered. We have examined the errors set out 
by the defendant. We have reached the conclusion that, 
under the law and the evidence, the decree and judgment 
entered are supported by the evidence. We have examined 
the questioned rulings in regard to the admission of testi- 
mony and, while all of these rulings might not have been 
the same rulings that others might have made, yet in our 
opinion there is no prejudicial error in the rulings on the 
admission of evidence, and the decree and judgment of the 
trial court are 

AFFIRMED. 
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JOSEPH C. STOLINSKI, ADMINISTRATOR, APPELLEE, V. ABRA- 
HAM L. PATRICK ET AL., APPELLANTS. 
279 N. W. 782 


FILED May 20, 1988. No. 30850. 


Mortgages. The action of the trial court in vacating an order for a 
moratory stay is not erroneous when it appears thet the mora- 
tory act under which the stay was granted is void. 


APPEAL from the district court for Sarpy county: WILMER 
W. WILSON, JUDGE. Affirmed. 


Nickerson & Nickerson, for appellants. 
William R. Patrick, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ. 


CARTER, J. 

This is an appeal from an order of the district court for 
Sarpy county vacating and setting aside an order allowing 
a moratory stay on 200 acres of Jand under the provisions 
of section 20-21,159, Comp. St. Supp. 1933. 

The moratory stay was allowed on April 10, 1934. ‘On 
July 30, 1937, a motion to vacate the order allowing a mora- 
tory stay was filed and the motion was sustained on Oc- 
tober 18, 1987. The moratory act, as amended in 1937 
(Laws 1937, ch. 42), has been held void. First Trust Co. v. 
Smith, ante, p. 84, 277 N. W. 762. In this situation, the 
trial court did not err in vacating and setting aside the 
order granting the moratory stay. Mutual Benefit Life Ins. 
Co. v. Long, ante, p. 186, 278 N. W. 270. 

AFFIRMED. 
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CLAUDE HUSTON, APPELLANT, V. GAGE COUNTY ELECTRIC 
COMPANY, APPELLEE. 
279 N. W. 797 


FILED May 27, 1938. No. 30367. 


Evidence in the record examined, and held sufficient to sustain the 
findings and judgment of the trial court. 
APPEAL from the district court for Gage county: CLOYDE 
B. ELLIS, JUDGE. Affirmed. 


Frank A. Dutton, for appellant. 
Jack, Vette & Lovewell, contra. 


Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER 
and MESSMORE, JJ. 


EBERLY, J. 

This is an action for compensation benefits under the 
Nebraska workmen’s compensation act on account of per- 
sonal injuries alleged to have been sustained by plaintiff 
due to an accident, arising out of and in the course of his 
employment by defendant on October 21, 1936. The trial 
of the issues presented by the pleadings and the evidence 
in the district court resulted in findings and judgment 
against the plaintiff, and a dismissal of his action. From 
the order of the trial court overruling his motion for a new 
trial, he appeals. 

Viewing the record presented as an entirety, the con- 
trolling question is one of fact, which was clearly de- 
termined against plaintiff. 

The substance of the testimony given by plaintiff as to 
the accidental infliction of the injuries of which he com- 
plains is that on October 20 or 21, 1936, he was in the em- 
ploy of defendant at Blue Springs, Gage county, Nebraska, 
in the capacity of a common laborer; that he met with an 
accident in the afternoon of the day, which occurred while 
he was engaged in his work as an employee of defendant; 
that under the direction of his foreman he was then climb- 
ing a tree in an effort to oil a pulley located in the tree; 
that the accident occurred when he took hold of a branch 
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of the tree which broke off, and due to this he had con- 
siderable difficulty to keep from falling out of the tree; 
that concurring with this he had a sensation of pain in the 
back of his shoulders, in the back of his neck, and down his 
spine, and felt ill. Plaintiff claims he wrenched and twisted 
his back in this accident. But he further testified that he 
came down from the tree by himself, and sat down on the 
ground and rested a while, and thereafter he continued 
work for the rest of the day. He also testified that the fol- 
lowing day there was no further work to be done, because 
the job had been finished, and the work ceased, and all men 
were laid off. He testified that prior to the time of the inci- 
dent above related he was a man capable of doing a day’s 
work and weighed somewhere between 150 and 160 pounds; 
further, that subsequent to the 21st day of October, 1936, 
he had some pain, but regarded the accident as trivial, 
and that he was not disabled until December 1, 1936. He 
further testified that in May, 1937, he went to see Dr. 
Arthur L. Smith at Lincoln, Nebraska, and that this doc- 
tor treated him; that on May 8, 1937, on advice of his at- 
torney, he served, for the first time, a notice on defendant 
informing it that he was claiming disability benefits under 
the workmen’s compensation act. He also states that in the 
Spring and early Summer of 19387, on the advice of a phy- 
sician consulted by him, he had his tonsils and teeth re- 
moved. At the time of the trial in the district court plain- 
tiff testified that he was then under his normal weight 
but had gained over eight pounds since his teeth and tonsils 
had been removed, and then weighed 12414 pounds. 

The record also affords evidence corroborating plaintiff 
as to the occurrence of the accident at the time and place 
stated, and establishing his excellent character as an in- 
dustrious workman, possessing, prior to the accident, a 
strong, muscular physique. 

Dr. Arthur L. Smith was the sole medical witness testi- 
fying in behalf of plaintiff. He had first been consulted 
by plaintiff in May, 1937. At that time he examined plain- 
tiff and took X-ray pictures. He made subsequent exami- 
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nations, taking X-ray pictures on July 10 and December 
18, 1937. These were introduced in evidence. -Dr. Smith 
testified that it was his opinion that the plaintiff had sus- 
tained injury to the soft tissues of his neck and to the 
ligaments and muscles of the neck and upper dorsal region; 
that plaintiff appeared weak and emaciated, and to suffer 
from fear and nervousness; that at the time of the first 
examination by this witness plaintiff’s heart was normal; 
lungs normal; arms normal; abdomen normal; genitalia 
normal; reflexes normal; legs normal; blood normal; Was- 
serman negative; and urine normal. He stated that the 
X-rays showed that plaintiff had arthritis in his spine, 
and that in his opinion this was caused by the accident of 
October, 1936, now in suit. He also testified that this 
arthritis was progressive, and that the last X-ray pictures 
showed it more developed than the first ones; that he based 
his diagnosis of arthritis upon the proliferation of bony 
tissues shown in the X-rays. However, Dr. Smith admitted 
that arthritis could be caused by infection, traumatism, or 
degeneration. He further testified that in his opinion plain- 
tiff was totally disabled, but that treatments were neces- 
sary and they would relieve the pain; further, that plain- 
tiff had a chronic bronchitis, but this could not be attributed 
to the accident. 

As to the cause of the arthritic condition, Dr. Smith, on 
cross-examination, testified, viz. : 

“Q. Arthritis itself can be caused by infection, can it 
not? A. Yes, sir. Q. By infection, degeneration or trauma- 
tism, I think you said? A. Yes, sir; or a combination of 
those. Q. If it were not for your history of this accident 
and of the patient’s complaints and the history given you, 
would you be able to tell what kind of arthritis this was? 
A. That is what I must depend on, that he was normal 
before, that he had an accident and within a reasonable 
time afterwards an arthritis developed. Q. But such a 
condition as you find by your X-rays could be caused by 
infection? A. Yes, sir. Q. Or by degeneration? A. No, sir. 
Q. Not by degeneration? A. No, sir; it is a different type. 
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Q. But it could be caused by infection? A. Yes, sir. Q. 
That would appear in the X-ray as the same? A. yes, sir.” 

Opposed to the foregoing is the testimony of Dr. W. T. 
Wildhaber of Beatrice, Nebraska, a physician consulted 
by plaintiff on March 14, 1937. This doctor’s examination 
disclosed that the tonsils were cryptic and jagged; that 
nutrition was poor, and that the teeth and gums showed 
infection. No claim of the occurrence of an accident was 
made at this time by plaintiff, and the examination dis- 
closed no evidence of injury caused by an accident. This 
physician removed plaintiff’s tonsils on May 24, 1987. His 
opinion was that plaintiff was then suffering from rheuma- 
tism and infection of the tonsils and teeth, and a bronchial 
asthma. 

Dr. J. R. Leibee, the local physician for the Eagles. 
Lodge at Beatrice, testified that that organization provides 
benefits for disability arising out of an accident; that plain- 
tiff, who appears to have been a member of that lodge, con- 
sulted him during the winter of 1936-1937, and filled out an 
application for the benefits, but made no claim of accident 
in said application, and stated to this doctor definitely that 
he had had no accident, and plaintiff was unable to get 
relief from the lodge because he did not show or claim to 
have had an accident. 

Dr. W. W. Waddell of Beatrice, Nebraska, testified that 
he was consulted by plaintiff on his own behalf and not on 
behalf of defendant on January 12, 1987, and he made a 
complete examination; that as a result of such examination 
he made a diagnosis of myalgia, due to focal infection of 
teeth, tonsils and prostate; that he found pus about the 
teeth; that prostate on palpation was boggy, and found 
clumps of pus cells in the urine after palpation of the 
prostate; that plaintiff’s tonsils were enlarged. There were 
no findings that in the opinion of this physician these con- 
ditions could have been caused by an accident. In this 
doctor’s opinion the aching and soreness complained of by 
plaintiff were due to focal infection and not to an accident. 
On cross-examination he testified that pus from the teeth 
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could, and usually did, get into the blood stream by direct 
absorption; and further that the disability from which 
plaintiff was suffering at the time he examined him was 
caused by infection of one of the three sources of infection 
above referred to, or a combination thereof, and not by 
trauma. 

Dr. W. A. Rush of Beatrice, Nebraska, testified that he 
had specialized in radiology (X-ray) for more than 15 
years; that he took X-ray pictures of plaintiff’s neck on 
July 15, 1937, at the request of defendant, and in those 
pictures he found absolutely no unusual pathology or any 
indication of traumatic arthritis; that he made a careful 
study and examination of the X-ray pictures taken by 
plaintiff's medical witness, Dr. Smith, in May, July and 
December, 1937, which were introduced in evidence, and 
in his opinion there was no evidence of unusual pathology, 
and he found no progressiveness in the pictures of De- 
cember over those formerly taken; that there was no evi- 
dence of injury disclosed by such pictures; that the calcium 
deposits testified to by Dr. Smith as being evidence of 
arthritis were not evidence of arthritis, and especially of 
traumatic arthritis, and that the same were very common 
in individuals of 36 years of age or more, and especially 
among laboring people. 

Dr. H. R. Brown, a physician of Beatrice, Nebraska, made 
an examination of plaintiff at defendant’s request on July 
15, 1987. This was after plaintiff’s tonsils had been re- 
moved and his teeth extracted. The substance of Dr. 
Brown’s evidence is that he then diagnosed plaintiff’s con- 
dition and symptoms as secondary to infection of the 
tonsils and the mouth, but he found nothing in any wise 
attributable to an accident in October of 1936; that plain- 
tiff was then only partially disabled; that there was no 
evidence of trauma; that such disability as plaintiff was 
suffering from at the time of the examination was directly 
the result of the infection above referred to. Dr. Brown 
also testified positively that he regarded a trauma as neither 
a cause nor an accelerating agent in this case. 
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In consideration of the evidence in the record before us, 
we conclude that this is not the usual case of conflicting 
evidence. The compensation claimant has the burden of 
establishing that the injury complained of was caused by 
an accident arising out of and in the course of his employ- 
ment. Plaintiff has wholly failed to carry this burden of 
proof. Rather, the conclusion from the entire record is 
that plaintiff’s present disabilities in suit are due to in- 
fection caused by diseased tonsils and infected teeth, and 
these sources of his troubles are wholly unconnected with 
the accident of October 21, 1936. 

We are quite committed to the doctrine that awards of 
compensation cannot be based upon possibilities or proba- 
bilities, but they must be based upon sufficient evidence 
showing that claimant has incurred a disability arising 
out of and in the course of his employment. Bartlett v. 
Eaton, 123 Neb. 599, 243 N. W. 772; Price v. Burlington 
Refrigerator Express Co., 181 Neb. 657, 269 N. W. 425; 
Townsend v. Loeffelbein, 123 Neb. 791, 244 N. W. 418; 
Saxton v. Sinclair Refining Co., 125 Neb. 468, 250 N. W. 
655; Beatrice Creamery Co. v. Kizer, 127 Neb. 34, 254 N. 
W. 690. 

Thus, the evidence in the present record fully justifies 
and supports the judgment of the district court, and it is 

AFFIRMED. 


IN RE ESTATE OF Dora J. ADEN. 
CHRISTY J. ADEN, APPELLEE, V. GEORGE J. ADEN ET AL., AP- 
PELLANTS. 
279 N. W. 794 


FILtep May 27, 1938. No. 30324. 


Wills. When the signatures of the testatrix and of the three attest- 
ing witnesses of a will are unquestioned, and there is an absence 
of proof of any fact which discredits the recitals of the proper 
attestation clause thereof, the mere fact that one of such wit- 
nesses is unable to recall in detail all of the events which took 
place at the signing and execution of such will is not sufficient 
to justify a refusal to admit such will to probate. 
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APPEAL from the district court for Johnson county: 
VIRGIL FALLOON, JUDGE. Affirmed. 


John J. Ledwith, Jay C. Moore and Robert S. Finn, for 
appellants. 


Lewis C. Westwood and Raymond B. Morrissey, contra. 


Heard before Goss, C. J.. EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ. 


PAINE, J. 

This is a will contest, where the principa! questions in- 
volved were valid execution and undue influence. The 
court found there was insufficient evidence to submit these 
questions to the jury, and upon motion of the proponent, 
after all the evidence had been taken, the court instructed 
the jury to return a verdict that exhibit No. 1 was the last 
will and testament of Dora J. Aden, deceased. From this 
verdict and the order directing the county court of Johnson 
county to admit said will to probate, the five children and 
one grandchild of Dora J. Aden, deceased, have appealed 
to this court. 

The contestants maintain that the evidence shows that 
the will was not duly and properly subscribed, attested, 
and executed, and that there was evidence of undue in- 
fluence practiced upon his mother by Christy J. Aden; that 
this evidence was of such a character and nature concern- 
ing this will and its execution that reasonable minds might 
draw different conclusions, and that therefore the trial 
court should have submitted all of these questions to the 
jury. These are the principal errors alleged for reversal, 
and each is set out in several different forms. Another alle- 
gation is that the court erred in finding for the proponent 
on the issue of testamentary capacity. 

It cannot be disputed that the burden is upon the pro- 
ponent of a will of establishing that the statutory require- 
ments concerning the manner in which wills must be exe- 
cuted have been strictly and fully complied with. 

It was also held by this court in the case of In re Estate 
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of Smith, 130 Neb. 739, 266 N. W. 611: “The attestation re- 
quired of witnesses to a will consists in their seeing that 
those things exist and are done which the statute requires 
to exist or to be done in order to make the instrument, in 
law, the will of the testator.” 

Dora J. Aden executed the will in controversy September 
22, 1932, in the First State Bank at Sterling, Nebraska. 
The witnesses were R. F. Frerichs, Otto H. Stuve, and 
John R. Winter, said men being the president, the cashier, 
and the assistant cashier of such bank. President Frerichs 
died before the will was probated, the testatrix having died 
February 16, 1937. Cashier Stuve testified that he had 
known the testatrix over 40 years, but he does not remem- 
ber anything regarding Mrs. Aden executing this will. 
He identified his signature as a witness, but stated that he 
could not recall the event. He also identified the signa- 
tures of the other two witnesses, and stated that, to the 
best of his recollection, the will was executed in the back 
room of the bank. He further testified that the testatrix 
was of sound mind at the time of the execution of the will. 
He testified that he did not recall whether her son, Christy 
J. Aden, was with her at the time of the execution of the 
will or not. John R. Winter, the assistant cashier, testified 
that he knew Mrs. Aden, and that he observed Mrs. Aden 
sign the instrument in his presence; that she asked all three 
witnesses to sign it as witnesses; that the attestation clause 
was typed on the paper at the time, and was below where 
she signed and above the signatures of the witnesses; that 
he read the attestation clause at that time, and that the 
statements now there were there then; that those state- 
ments of the attestation clause state the facts. 

Now let us examine in greater detail the evidence of Otto 
H. Stuve, who appeared only in the county court upon the 
hearing when the will was admitted to probate, and very 
briefly answered a few questions in relation thereto. When 
the trial was had in the district court on appeal, it was 
stipulated that such witness was around Grand Island and 
could not be present, and that his testimony given in the 
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county court could be offered and received in evidence and 
read to the jury. He testified that at the time the will was 
written he was cashier of the First State Bank of Sterling ; 
that he had known Dora J. Aden practically all his life, at 
least for. 40 years; that she lived in the west edge of the 
town of Sterling. But he did not recall the occasion of 
signing that particular instrument, saying: “I mean by 
that, we witnessed a good many instruments and I don’t 
remember any one in particular.’ He testified that he was 
familiar with the testatrix’ signature, and identified her 
signature thereon, but did not remember her signing it. 
He testified that the testatrix was able to and did transact 
her own business; that she did business at their bank, and 
that he saw her once every week, or once every two weeks, 
and that she was of sound mind at that time. At the close 
of this direct evidence given in the county court, Mr. Led- 
with stated that there would be no cross-examination. 

In the direct evidence of Christy J. Aden, who is charged 
with exercising undue influence over his mother, he testi- 
fies that he did not know that his mother had made a will 
until after her death, when he received the notice of the 
county judge to appear in court, and denies the testimony 
of his brother William that he knew of it before that time. 
He positively denies that his mother ever talked to him 
about making a will; that he never tried to run her busi- 
ness, and he always considered her competent to manage 
her own affairs. : 

On cross-examination he testified that he left home when 
he was married, 16 years before the trial; that he saw her 
about once a week, and perhaps they telephoned back and 
forth once a day, and sometimes two or three times a day. 
He admitted that his mother had instituted a suit to col- 
lect a note against a deceased son’s estate, and that she re- 
ceived a settlement of $1,600 or $1,700 thereon, but that 
he did not know how much money his mother had on hand 
at the time of her death. He testified that his mother owed 
a lot of back taxes, and owed accounts which she had paid 
up after she received this money. 
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On redirect examination Christy J. Aden testified that 
two or three months before his mother’s death she started 
to tell him she had made a will, and he told her he did not 
want to hear anything about it; that it was her property, 
and she could do with it just as she saw fit, and that he did 
not care what she did with it. 

George J. Aden, a contestant, testified that there had 
been an estrangement between him and his mother for six 
years before her death; that one time his mother showed 
violent anger and went into a kind of a fit, and since that 
occasion six years ago he thought it was better to keep 
away from his mother for the sake of her health. 

Dr. W. L. Morrill testified that there was nothing wrong 
with her mind, that she was able to transact her own busi- 
ness, to know her own property, and that she had capacity 
to know to whom she wanted to leave her property. 

At common law, attestation of a will was not necessary. 
Such requirement, in order to make valid the execution of 
a will, is purely statutory. The purpose of having dis- 
interested witnesses is so that the testator may be entirely 
free from importunity of interested persons, and that a 
witness may be available to testify as to.the mental condi- 
tion of the testator. “Attestation, it has been said, consists 
in the act of witnessing the performance of the statutory 
requirement to valid execution. Subscription is the sign- 
ing of the witnesses’ names upon the same paper, for the 
sole purpose of identification, and implies that attestation 
has been performed. The one is mental, the other mechani- 
cal. Under this view there may be a perfect attestation in 
fact without subscription.” 28 R. C. L. 123, sec. 78. 

Wills have been admitted to probate where the testator’s 
name was improperly given in the attestation clause, and it 
has been held that the attestation clause is not a necessary 
or material part of a will. Monroe v. Huddart, 79 Neb. 569, 
1138 N. W. 149; In re Estate of Dovey, 101 Neb. 11, 162 N. 
W. 134. 

Section 30-205, Comp. St. 1929, provides the formalities 
required in executing a will in Nebraska. After the testa- 
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tor has signed the same, it must be attested and subscribed 
by two or more competent witnesses; “and if the witnesses 
are competent at the time of attesting the execution of the 
will, their subsequent incompetency, from whatever cause 
it may arise, shall not prevent the probate and allowance 
of the will, if it be otherwise satisfactorily proved.” 

This court has recently discussed many questions relating 
to the due execution of wills in the case of In re Estate of 
Kajewski, ante, p. 485, 279 N. W. 185, released April 15, 
1938. It was there held: 

“The burden of proving that a will resulted from undue 
influence is ordinarily upon the contestants who assert it. 

“Mere suspicion of undue influence upon the testator 
* * * ig not sufficient to require a submission of the issue 
to a jury, or to sustain a verdict for the contestants.” In 
this late case it is held: ‘The question of undue influence 
should be submitted to the jury when the circumstances 
attending the execution of the will are such that reasonable 
minds might conclude from the evidence that it was not the 
voluntary act of the testator.” And it was held that the 
trial court erred in submitting the issue of undue influence 
and testamentary capacity to the jury, and the judgment 
was reversed. 

In the case of In re Estate of Frazier, 181 Neb. 61, 267 N. 
W. 181, it was held that, if a verdict against a will would 
have to be set aside as against the weight of the evidence, 
then that issue should not be submitted to the jury. It was 
further held: “To justify the direction of a verdict on 
competency of the testator, it is not necessary that there 
should be literally no evidence thereon, but it is sufficient if 
there is none which ought reasonably to satisfy the jury 
that the incompetency alleged has been established.” 

In the case at bar, the president of the bank, to whom the 
testatrix went to have her will prepared, took her into the 
back room of the bank and, using a standard blank of a 
short-form will, carefully prepared the will. He then called 
to the back room of the bank the cashier and the assistant 
cashier, and the three men were present when the testatrix 
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signed the will, and each of the three men then signed as a 
witness. The one who prepared the will, and knew the 
most about its preparation, is dead. The attestation clause 
is proper, the signatures of the testatrix and of the three 
witnesses are not questioned, but the contestants endeavor 
to deny this will probate on the ground that one of the 
witnesses fails to recollect certain details of what occurred 
at the time of signing on the ground that he witnessed a 
good many instruments and he did not remember any one 
in particular, but his present lack of an independent memory 
of the details is not sufficient in the minds of the court to 
discredit this witness. The attestation clause states all of 
the necessary legal requirements in Nebraska. 

In Holyoke v. Sipp, 77 Neb. 394, 109 N. W. 506, it is held: 
“A presumption of the due execution of a will arises from 
the presence of an attestation clause which recites the facts 
necessary to the validity of the will, and, in the absence of 
evidence discrediting the statements, the will should be 
admitted to probate.”’ In the text a quotation is made from 
1 Underhill, Law of Wills, sec. 201, which states in brief 
that, if a subscribing witness is unable to recollect some or 
all of the facts attendant upon the execution of the will, 
yet a presumption of due and proper execution will arise 
from the recitals of a perfect attestation clause, which be- 
comes conclusive in the absence of proof to the contrary, 
and in the case at bar there is an absolute lack of proof of 
any fact which discredits the execution of this will, and 
on the other hand there is no contest whatever as to the 
genuineness of the signatures of the testatrix or of the 
three witnesses. See German Evangelical Bethel Church v. 
Reith, 327 Mo. 1098, 39 S. W. (2d) 1057, 76 A. L. R. 604; 
In re Claflin’s Will, 75 Vt. 19, 52 Atl. 1053, 58 L. R. A. 261; 
Tyson v. Utterback, 154 Miss. 381, 122 So. 496, 638 A. L. R. 
1188; Hauer v. Hauer, 45 S. Dak. 103, 186 N. W. 566; 
Lott v. Lott, 174 Minn. 13, 218 N. W. 447. 

In the opinion of the court, there being no sufficient evi- 
dence of a lack of any statutory requirement in the execu- 
tion of this will, or of the presence of undue influence in 
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the execution thereof, the trial judge was justified in in- 
structing the jury to return a verdict for the proponent. 


AFFIRMED. 


CHARLES J. LEADERS, APPELLANT, V. SARPY COUNTY ET AL., 


we 


APPELLEES. 
279 N. W. 809 


FILep May 27, 1988. No. 30817. 


Waters: SURFACE WATERS, Where surface water resulting from 
rain and snow flows in a well-defined course, whether it be a 
ditch, swa’e or draw in its primitive condition, its flow cannot 
be arrested or interfered with by a landowner to the injury of 
eae proprietors. 

“Every landowner must bear the burden of 
receiving upon his land the surface water naturally falling upon 
land above it and naturally flowing to it therefrom, and he has 
the corresponding right to have the surface water naturally 
falling upon his land or naturally coming upon it, flow freely 
therefrom upon the lower land adjoining, as it would flow under 
naturel conditions.” Heiter v. Krull, 160 Cal. 441, 117 Pac. 530. 
OBSTRUCTION. “It is the sate of those who 
build structures across natural drainways to provide for the 
natural passage through such obstructions of all waters which 
may be reasonably anticipated to drain there, and this is a con- 
tinuing duty.” Crummel v. Nemaha County, 118 Neb. 355, 224 
N. We. 864. 


ABATEMENT. Where an obstruction 
ina atiival Watetodurae constitutes a permanent and irremedi- 
able injury to an adjoining landowner, he is not confined to an 
action for damages, but may, on a proper showing, have a de- 
cree ordering the removal or abatement of the obstruction as a 
nuisance. 


APPEAL from the district court for Sarpy county: 


WILMER W. WILSON, JUDGE. Affirmed. 


Ziegler, Dunn & Becker and D. L. Manoli, for appellant. 
Nickerson & Nickerson and William R. Patrick, contra. 
Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 


CARTER and MESsMoRE, JJ. 
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CARTER, J. 

In this case the plaintiff seeks to enjoin the defendant 
Sarpy county and others from erecting or maintaining a 
dam across a road ditch north of plaintiff’s land and from 
obstructing the westerly flow of water in said ditch from 
the lands to the north of it. The defendants by their answer 
and cross-petition allege that the natural and primitive 
course of drainage is across the road and through plain- 
tiff’s land; that plaintiff has constructed and now main- 
tains a dam in the natural watercourse at the north edge of 
his land; and defendants ask for a mandatory injunction 
to compel its removal and for an order permanently re- 
straining plaintiff from constructing or maintaining any 
obstruction to the flow of waters through the natural drain- 
age course passing over plaintiff’s lands. The trial court 
dismissed plaintiff’s suit, and entered an order compelling 
plaintiff to remove the dam constructed by him in the 
natural drainage course and enjoined the construction or 
maintenance of any obstruction in the natural drainage 
course as prayed by the defendants. From this order, plain- 
tiff appeals. 

The evidence shows that plaintiff was the owner of the 
northwest quarter of section 12, township 13, range 12 
east, in Sarpy county, and that he was the lessee from his 
father, August Leaders, of the northeast quarter of said 
section. North of this land, running east and west, was 
an improved state highway. Across the highway north of 
plaintiff’s land is a quarter-section known as the Lienemann 
land, and north of the August Leaders land is a quarter- 
section known as the Vierregger land. It appears that the 
Vierregger lands naturally drained to the southwest and 
that the natural and primitive course of drainage was 
through a flat draw running from these lands in a south- 
westerly direction across the highway onto the August 
Leaders land. After entering the August Leaders land, 
the draw ran southwest for a short distance and then turned 
almost straight west onto plaintiff’s land. On entering 
plaintiff’s land, the draw followed a northwesterly course 
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until it reached a point very close to the highway where it 
turned south toward the Platte river. At a point 700 feet 
west of the place where the highway bridge across the draw 
was located, a tube culvert was constructed which per- 
mitted the drainage waters from the Lienemann land to 
cross the highway and enter the draw which approached 
close to the highway at that point. It also appears that a 
ditch had been constructed along the north side of the 
highway between the bridge across the draw and the tube 
to the west of it. The origin, maintenance and use of this 
ditch is directly involved in this suit, the plaintiff asking 
that the county be enjoined from damming it up or per- 
mitting it to become closed up. Immediately south of the 
bridge and upon his leased land, plaintiff has constructed a 
concrete wall and levee for the purpose of forcing the water 
from the draw, or a substantial part of it, to flow down the 
ditch along the north side of the highway and through the 
tube, hereinbefore mentioned, back to the draw. The fol- 
lowing sketch will permit a better visualization of the con- 
ditions existing at the scene of the controversy. 


LIENEMANN. VERRIGGER. 


SEcTI 
S.W. #, 


750". FL. FNS) Os oy 


SECTION 12 
NM. /4., N.E./4. 
CHarces Leapers.| AUGUST LEADERS. 


Scall€ /": soe’ 
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An examination of the record discloses that the draw, 
as shown in the sketch, has always been the natural and 
primitive course of drainage from the Vierregger land. 
Plaintiff contends that the ditch along the north side of the 
highway is a natural drainage course. The evidence does 
not sustain this contention. It is true that a part of the lands 
north of the highway and between the bridge and the tube 
drain to the east and that the larger part drains to the west 
through this ditch. There was not, however, a flow of water 
from the draw through the ditch to the tube until 1909 
when the ditch was constructed with a road grader. The 
evidence is clear that the ditch in the first instance was 
artificially constructed. 

The evidence shows that the highway immediately west 
of the bridge was occasionally overflowed with water after 
a heavy runoff of surface water from the Vierregger 
watershed. Plaintiff contends that this is due to a damming 
up of the ditch or in permitting it to become filled up. The 
evidence, however, sustains a finding that the road was 
flooded because the flow of water in the draw was retarded 
by the cement wall and levee south of the highway bridge 
on August Leaders’ land, causing the bridge to fill up with 
sediment and débris to such an extent that it could not 
carry the drainage water and thereby caused the road to 
become flooded. 

Without any intention of unduly simplifying the facts 
in this case, we conclude, after a full consideration of the 
evidence, that the draw was the natural and primitive course 
of drainage from the Vierregger land, and that the ditch 
along the highway was artificially constructed and was not 
a natural drainage course in any sense of the word, in so 
far as the waters from the Vierregger watershed were con- 
cerned. The applicable rules of law are: 

“Where water, be it surface water, the result of rain 
or snow, or the water of springs, flows in a well-defined 
course, be it ditch or swale or draw in its primitive condi- 
tion, and seeks its discharge in a neighboring stream, its 
flow cannot be arrested or interfered with by a landowner 
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to the injury of the neighboring proprietors, and what a 
private proprietor may not do neither can the public au- 
thorities, except in the exercise of the right of eminent do- 
main.” Roe v. Howard County, 75 Neb. 448, 106 N. W. 587. 

“Water flowing in a well-defined watercourse, whether 
swale or creek in its primitive condition, may not, except 
in the exercise of the power of eminent domain, lawfully 
be diverted and cast upon lands of an adjoining proprietor 
where it was not wont to run according to natural drain- 
age.” Kane v. Bowden, 85 Neb. 347, 123 N. W. 94. 

“Every landowner must bear the burden of receiving 
upon his land the surface water naturally falling upon 
land above it and naturally flowing to it therefrom, and he 
has the corresponding right to have the surface water 
naturally falling upon his land or naturally coming upon it, 
flow freely therefrom upon the lower land adjoining, as it 
would flow under natural conditions. * * * 

“From these rights and burdens, the principle follows 
that he has a lawful right to complain of others, who, by 
interfering with natural conditions, cause such surface 
water to be discharged in greater quantity or in a differ- 
ent manner upon his land, than would occur under natural 
conditions.” Heiter v. Krull, 160 Cal. 441, 117 Pac. 530. 

Plaintiff contends, however, that conditions have been 
changed and that more than the natural drainage waters 
are thrown upon his land if the road ditch is not kept open. 
The evidence shows that the drainage of the Vierregger 
watershed is through the flat draw hereinbefore described. 
The land is rather flat and drainage waters have a tendency 
to spread out both above and below the bridge. It is true 
that, with the building of the highway and bridge, the flow 
of the water is narrowed down at the bridge. The evidence 
also discloses that, if all obstructions were removed below 
the bridge, it would again fan out and not tend to cut a 
well-defined channel. The record discloses that the bridge 
is located across the natural watercourse, that it has three 
times the capacity required, and that it was located in its 
present position by an arbitration board, one of the members 
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of which was selected by the plaintiff. These facts, estab- 
lished by the evidence, lead us to the conclusion that the 
flood waters are not discharged upon plaintiff’s lands in a 
manner different in volume or course from its natural flow. 

The evidence discloses that, after the highway bridge 
across the draw was completed, plaintiff constructed a 
cement wall across the draw along the north line of the 
August Leaders land. This wall was 36 to 40 inches high, 
24 inches of which was below the ordinary surface of the 
ground. Its length was approximately 100 feet. Heavy 
metal posts were set in the concrete extending four or five 
feet above the wall to which a 26-inch woven wire fence was 
attached. This wall and fence caught much rubbish and 
débris and in effect dammed up the natural watercourse to 
a considerable extent. This condition caused a heavy sedi- 
mentation under and around the bridge and caused flood 
waters to be turned west along the highway to the damage 
of the highway and adjoining landowners. The law ap- 
plicable to the situation is well stated in the following cases: 

“Where an obstruction in a watercourse constitutes a 
permanent and irremediable injury to the rights of the 
riparian owner, he is not confined to an action for damages, 
but may, on a proper showing, have a decree ordering the 
removal or abatement of the obstruction. 

“It is the duty of those who build structures across 
natural drainways to provide for the natural passage 
through such obstructions of all waters which may be rea- 
sonably anticipated to drain there, and this is a continuing 
duty.” Crummel v. Nemaha County, 118 Neb. 355, 224 N. 
W. 864. 

“If, for the protection of his own lands, a person, by 
means of a dam or dike across the channel of a stream, 
diverts the waters thereof onto the lands of another, where 
such waters, but for the dam or dike, would not have flowed, 
he is liable in damages for the injuries inflicted by the di- 
verted waters.” Keifer v. Stanley, 111 Neb. 822, 198 N. W. 
144, 

Under these authorities, we conclude that the trial court, 
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under the facts of this case, properly entered the manda- 
tory injunction compelling plaintiff to remove the obstruc- 
tions placed in the natura] drainage channel and correctly 
restrained plaintiff permanently from constructing or main- 
taining any obstructions to the natural flow of surface 
waters through the primitive and natural drainage course. 

Defendants contend that a former decree of the district 
court for Sarpy county, entered on December 10, 1910, in 
a case in which Herman Liennemann was plaintiff and 
Sarpy county and others were defendants, decides all the 
questions involved in the suit at bar. It is true that this 
case and the decree entered therein deal with the same 
factual situation that is involved in this case, but in view 
of the fact that this opinion is in all respects in harmony 
with the decree of the trial court in that case, we do not 
deem it necessary to enter into a discussion of the effect of 
that decree. 

Plaintiff contends that a subsequent decree entered by 
the district court for Sarpy county on October 31, 1927, in 
a case entitled Leaders v. Lilley, adjudicated the questions 
involved in the instant case favorably to the plaintiff’s con- 
tention. The foregoing decree contained the following lan- 
guage: “That the dam which has been constructed upon 
the north side of the highway in question should be re- 
moved; that the county commissioners of Sarpy county 
should construct proper and suitable culverts, bridges and 
drains to permit the flow of water in its natural and 
primitive course along and across said highway, and that 
the defendants, and each of them and their successors in 
office, should be permanently enjoined from creating, or 
causing to be created, any dam or artificial obstruction to 
the flow of water in its natural and primitive course along 
and across said highway.” 

As we have heretofore said, there is some natural drain- 
age to the west along the north side of the highway, but, 
under the evidence, there is no natural drainage from the 
draw leading from the Vierregger watershed through the 
ditch along the north side of the highway. This being true, 
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the decree in the Liennemann case is not in conflict with 
this opinion. Defendants contend that the decree in the 
Liennemann case ordered a dam removed from the road 
ditch to allow a natural flow of water in the ditch to the 
west. We must necessarily construe this holding to apply 
only to flood waters arising north of the highway, the 
natural drainage of which was to the west, and that this 
part of the decree could have no application to the surface 
waters arising in the Vierregger watershed, the primitive 
and natural course of drainage of which was across and 
over the lands of August Leaders and the plaintiff. We do 
not think that the decree in the Liennemann case is a bar 
to the decree entered by the district court in the case at bar. 

The decree of the trial court in the instant case, under 
the facts disclosed by the record, is in all respects correct 
and it is 

AFFIRMED. 


EDWIN F. MYERS, APPELLEE, V. CLARENCE M. MILLER, COUN- 
TY JUDGE, ET AL., APPELLEES: WASHINGTON NATIONAL IN- 
SURANCE COMPANY, APPELLANT. 

279 N. W. 778 


FireD May 27, 1938. No. 30330. 


1. Clerks of Courts. The clerk of a court of record is the proper 
custodian of money paid into court in pursuance of an order or 
judgment of the court. 

2. Attorney and Client: ATTORNEY’s LIEN. The object of a special 
or charging lien is to protect the c aim of an attorney by equitable 
interference of the court and to secure to him payment of just 
charges out of the fruits of his own labor. 

ENFORCEMENT. Where an attorney has given 

proper iobiee to an adverse party that he claims a lien on money 

in the hands of the adverse party belonging to his client, and 
subsequently such attorney and a local attorney, representing 
the adverse party, agree that an amount be entered as a judg- 
ment in a court of record in settlement of a controversy between 
the adverse party and the attorney’s client, and the local at- 
torney, representing the adverse party, notifies the plaintiff’s 
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attorney that the amount of such judgment has been paid into a 
court of record, and the attorney so notified then seeks to obtain 
the amount of his attorney’s lien from the proceeds of the 
judgment from the judge of such court of record, held, such at- 
torney, under such facts and circumstances, has no cause of 
action against the defendant to enforce his attorney’s lien. 

: : Where an attorney claims a lien 
on money belonging to a minor plaintiff in the hands of an 
adverse party, and such attorney subsequently agrees with the 
attorney representing the adverse, party to an amount to be paid 
by the adverse party in full and complete settlement of the 
minor’s claim, and such amount is paid to the clerk of a court 
of record, and subsequently a guardian is appointed for the 
minor, the court and guardian having full notice of the lien 
of the attorney representing the minor, and such attorney seeks 
to obtain the amount of his lien from the proceeds of the judg- 
ment from the judge of the court, the proper practice is for him 
to file an intervening petition in such court and have the amount. 
and extent of his attorney’s lien judicially determined. 


APPEAL from the district court for Custer county: ERNEST 
G. KRoGER, JUDGE. Reversed and dismissed. 


Squires, Johnson & Johnson, for appellant. 


Edwin F. Myers, Kenneth L. Myers and Schaper & 
Runyan, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, J.J. 


MESSMORE, J. 

Plaintiff brought action in the district court for Custer 
county against the county judge of Custer county and the 
surety on his bond and against the Washington National 
Insurance Company to recover attorney’s fees pursuant 
to an attorney’s lien, alleging proper notice of the lien 
given. After trial of the action the district court found 
generally in favor of defendants county judge and the 
surety on his bond and against the plaintiff, and generally 
against the defendant insurance company and for the plain- 
tiff, fixing the amount of plaintiff’s recovery in the sum of 
$250 attorney’s fee and $4.80, balance due on disbursements, 
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or a total of $254.80. Defendant insurance company ap- 
peals. 

The pertinent facts may be summarized as follows: A 
minor insured lost the sight of one eye by accident, and, 
under the terms of an insurance policy carried with defend- 
ant company, claimed $750 for the loss. On April 1, 1935, 
the plaintiff was employed by the minor and his next friend 
to represent the minor. Plaintiff corresponded with the 
defendant company, notified the company that he claimed 
an attorney’s lien on any settlement made, and asked that . 
settlement, if made, be made through him. Plaintiff pre- 
pared a petition to bring an action in the county court of 
Custer county against the defendant company in behalf of 
the minor, sending a copy of the petition to the company, 
and attached thereto notice of an attorney’s lien. On July 
2, 1935, plaintiff and a local attorney representing defend- 
ant company agreed to the entry of a judgment against 
the company in the sum of $625 and costs in favor of the 
minor. Plaintiff inquired of the local attorney represent- 
ing defendant company as to when payment of the judg- 
ment would be made. On July 9 the local attorney notified 
plaintiff that the amount of the judgment had been paid 
to the clerk of the county court of Custer county; that the 
check was indorsed to the clerk of the court and the judge 
thereof. 

There is evidence to the effect that plaintiff, on different 
occasions, sent his son to the county judge to obtain the 
attorney’s fee, as provided for by his attorney’s lien. The 
next friend was appointed guardian for the minor, and the 
papers were prepared by the local attorney representing 
defendant company. The county judge called the plaintiff, 
the guardian and the minor to come to his office. He there 
informed plaintiff that his attorney’s lien was of no effect 
and refused to take cognizance of it. The county judge 
subsequently paid the full amount of the judgment to the 
guardian, and there is evidence to the effect that the county 
judge stated he would not pay out the money until after 
he had returned from his vacation, and that he was di- 
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rected to pay the money to the guardian by the defendant 
company. For a period of 16 days, from the time the money 
was paid into the county court until it was paid to the 
guardian, the plaintiff made an effort to obtain his attor- 
ney’s fee from the county judge out of the proceeds of the 
judgment. The county judge testified that he requested the 
plaintiff to file an application for an attorney’s fee. This 
testimony was denied. 

Appellant’s assignments of error may be grouped into 
one general assignment: That the judgment of the dis- 
trict court is contrary to the evidence and the law, and 
that the court’s decision is that defendant company did 
not have the legal right to pay into the county court of 
Custer county the amount of the judgment rendered against 
said company and have such judgment satisfied and be re- 
leased from further obligations thereon. 

Section 7-108, Comp. St. 1929, provides in part: “An 
attorney has a lien * * * upon money * * * in the hands of 
the adverse party in an action or proceeding in which the 
attorney was employed from the time of giving notice of 
the lien to that party.” 

In the case of McDonald v. Atkins, 13 Neb. 568, 14 N. W. 
532, this court held: “The receipt of money by the clerk of 
a court of record upon a judgment in his office, whether 
paid voluntarily or made by the sheriff on execution, is an 
official act, and his failure to faithfully account for such 
money is a breach of his bond, for which his sureties are 
liable in an action upon it.” In the body of the opinion 
(p. 570) it was stated: “The uniform practice in this state 
has always been to make them (payment of judgments) to 
his clerk, to whose custody and care the files, records, and 
whatsoever else relates to cases in court, are confided.” 

In Dirks v. Juel, 59 Neb. 353, 80 N. W. 1045, in the 
opinion it was stated (p. 357) : “That the clerk of the court 
is the proper custodian of the money paid into court in 
pursuance of an order or judgment of the court is a propo- 
sition upon which, so far as we know, there is no diversity 
of judicial opinion,” citing McDonald v. Atkins, supra. 
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The county court in this state is a court of record. Comp. 
St. 1929, sec. 27-501. Suffice it to say that under the au- 
thorities and established practice in this state there is no 
doubt that a judgment debtor may pay a judgment to the 
clerk of a court of record. The plaintiff had a charging 
lien; that is, an equitable right of an attorney to have fees 
and costs due him for services in a particular suit secured 
by the judgment or recovery. The lien of an attorney upon 
a judgment, to the extent of his reasonable fee and dis- 
bursements, is paramount to any right of the parties to the 
suit. Boyer v. Clark, 3 Neb. 161; Griggs v. White, 5 Neb. 
467. 

Appellee contends that, if a defendant, after notice of an 
attorney’s lien, pays a judgment on which there is an attor- 
ney’s lien, he does so at his peril; that he does not escape 
even where he pays the amount to the clerk of the court, 
from whom the judgment creditor, or his agent, subse- 
quently obtains it, and thus deprives the attorney of his 
lien, citing in support of such contention 6 C. J. 791; and, 
in turn, in 6 C. J. 791, is cited, in support of such statement 
of law, the Iowa case of Fisher v. City of Oskaloosa, 28 Ia. 
381, wherein an attorney prosecuted an action for a client 
against defendant city and recovered a judgment. After 
judgment was rendered the attorney served the city with a 
written notice claiming an attorney’s lien on the judgment 
in the sum of $35 for his fee, and directing the city not to 
pay the amount of the judgment to his client. He appeared 
before the city council and requested the council to pay the 
amount of the judgment to him. The judgment was paid 
to the clerk of the court, who had no notice of the lien. 
The clerk, in turn, paid the full amount of the judgment 
to the attorney’s client. The court held: “Jt seems, that, 
if, for any reason, as the discharge of the attorney or the 
like, the amount of the judgment cannot safely be paid to 
him (the attorney), the judgment debtor may pay it to the 
clerk, under the condition and direction that it be held sub- 
ject to the lien of the attorney; the judgment debtor thus 
making the clerk his agent for the proper appropriation cf 
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the money.” In the above case the city was required to pay 
the attorney his fee as set forth in his attorney’s lien. 

Appellee also cites Hubbard v. Ellithorpe, 135 Ta. 259, 
112 N. W. 796, wherein the court held: “The lien of an 
attorney for his services attaches, under a statutory notice 
thereof, to the money due on the judgment when paid by 
the debtor to the clerk in satisfaction of the judgment, but 
subject to the claimed lien.” In the body of the opinion it 
was said (p. 261): “The filing of this notice is sufficient 
to protect the attorney against payment of the judgment 
by the party against whom it is rendered, and, if the judg- 
ment debtor pays the judgment notwithstanding the notice, 
he does so at his own peril, but we know of no sound rea- 
son why the judgment debtor may not pay the money into 
the hands of the clerk conditionally—that is, he may de- 
posit it with the clerk, making the clerk his agent for the 
purpose of protecting him against the attorney’s lien, and 
enter into an arrangement with the clerk whereby the 
fee due the attorney may be turned over to him when the 
amount to which he is entitled is determined—and this we 
take from the nature of this proceeding and the record is 
what was done in this case.” No attempt was made in the 
above case to fasten liability upon the judgment debtor for 
paying the amount of the judgment to the clerk. 

The case of Griggs v. White, supra, does not support ap- 
pellee’s contention. The judgment debtor in that case paid 
the amount of the judgment direct to his creditor, and the 
court, in substance, held that, by such action on the part 
of the judgment debtor, the attorney’s lien could not be 
defeated, the defendant having had notice of the lien. 

In Reynolds v. Reynolds, 10 Neb. 574, 7 N. W. 322, attor- 
neys sued on two promissory notes for a client, claimed 
10 per cent. attorneys’ fees, and filed an attorney’s lien. 
The client appeared in court and had the action dismissed. 
The attorneys were permitted by the county court to be 
made parties plaintiff to assert their lien, which on appeal 
to the district court was denied, and, on appeal to the su- 
preme court, the judgment of the county court was affirmed. 
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In this state there are no special statutory provisions 
relating to procedure to enforce an attorney’s lien. In 
Jones v. Duff Grain Co., 69 Neb. 91, 95 N. W. 1, we have the 
first expression by this court indicating the method of pro- 
cedure. The court held: 

“Where a judgment to which an attorney’s lien has at- 
tached has been compromised between plaintiff and defend- 
ant in fraud of the attorney’s rights, such settlement and 
compromise may be set aside at the suit of the attorney 
defrauded. 

“The proper method of procedure in such case is for the 
attorney to file an intervening petition and have the amount 
and extent of his lien judicially determined before any other 
steps are taken for its enforcement.” 

To quote from the opinion (p. 938): “The object of 
special or charging liens is to protect the claim of the at- 
torney by equitable interference of the court and to secure 
to him payment of just charges out of the fruits of his own 
labor. In order to reach this end it seems to us that the 
first thing necessary is to establish judicially the amount, 
nature and extent of the lien to the end that the attorney 
may be protected for what is justly due him and that the 
client and the judgment debtor may also be protected from 
extortionate and unconscionable charges which might be 
exacted, if liens of this nature could in the first instance be 
collected by summary process.” 

We believe, as set forth in this opinion, that the proper 
place to pay a judgment by a judgment debtor is to the 
clerk of the court in which the judgment is obtained. In 
the Iowa case of Fisher v. City of Oskaloosa, supra, the 
clerk of the court had no notice of an attorney’s lien at- 
taching, and the attorney desired to make no demands on 
the clerk for payment of his lien. A different situation would 
probably have been evident in that case if the clerk, or 
judge of the court, had had notice of the attorney’s lien, and 
if the attorney had, on several occasions, requested pay- 
ment from the court for the amount of the judgment, as 
in the instant case. As indicated by the cases from our 
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own jurisdiction, cited in this opinion, we recognize the 
validity and force of an attorney’s lien and its purpose to 
protect the attorney for his labor against scheming or 
conniving clients who may seek to defeat the attorney’s 
rights. In transactions of the character now before this 
court, where a minor is involved and where an agreement 
was made by the attorney, the next friend and the minor, 
each claiming certain amounts, based on the recovery 
which the minor might obtain, we believe the proper prac- 
tice to be for the court, having exclusive jurisdiction over 
guardianship matters, to determine the rights of the par- 
ties and the amount of the fee. 

The issue as to the liability of the county judge and his 
surety is not before this court. The evidence discloses that 
the judge failed to take an impartial attitude in this matter 
but was inclined to act in an advisory capacity. We do not. 
feel that, in equity and good conscience, the defendant com- 
pany should be penalized for paying a judgment under the 
circumstances and conditions as exist in this case. We be- 
lieve, in the absence of fraud or conniving on the part of 
the judgment debtor against an attorney to defeat his at- 
torney’s lien, that such judgment debtor has a right to pay 
the amount of the judgment to the clerk of the court in 
which the judgment was rendered, when notice of an at- 
torney’s lien has been given to the judge of said court and 
to the clerk thereof. To hold otherwise would unnecessarily 
’ cause difficulty in the payment of judgments by judgment 
debtors, especially so in a controversy between the attor- 
ney, his client and the court, and unnecessarily work a hard- 
ship on a judgment debtor. 

There is no merit to the contention of the appellee that 
an attorney’s fee should be taxed in this court. 

The judgment of the district court is reversed and the 
action dismissed. 

REVERSED AND DISMISSED. 
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RALPH C. RODGERS, APPELLANT, V. NEBRASKA STATE RAIL- 
WAY COMMISSION, APPELLEE. 
279 N. W. 800 


. Frvep May 27, 1938. No. 30348. 


1. Agriculture. Included within the definition of agricultural com- 
modities are milk and cream. ; 

2. Automobiles: CONTRACT CARRIERS. One hauling milk and cream 
for a group of farmers under an oral agreement, and at times 
soliciting farmers, to haul milk and cream from farms to desig- 
nated dairy and creamery and return the empty cans to the 
farms, the title to the milk and cream remaining in the farmer 
until delivered to dairy and creamery, and the hauler being paid 
by the creamery and dairy twice each month, held not to be a 
common carrier. 

Evidence examined, and applicant in the instant case held to 
be a contract carrier, within the meaning of section 75-223, 
Comp. St. Supp. 1937. 

CONSTITUTIONAL Law. A subdivision of a legislative 
enactment which in part reads: “No provision of this Act or 
order of the Commission shall apply * * * to motor vehicles used 
exclusively in carrying for hire live stock or agricultural com- 
modities or other commodities used in the production of agri- 
cultural products to and from any farm or ranch;” held, such 
exemption is not unreasonable or arbitrary, but based on per- 
missible classification. Comp. St. Supp. 1937, sec. 75-224, subd. 
(d). 

4. Constitutional Law: CONTRACT CARRIERS: REGULATION. The legis- 
lature may delegate power to the railway commission to regulate 
contract carriers where contract carriage and common carriage 
are so interdependent that the public may not continue to have 
a safe and dependable transportation system unless contract 
carriers, operating on the same roads with common carriers, 
are brought under just and reasonable regulations, bringing 
their service into relation with common carriers. Comp. St. 
Supp. 1937, sec. 75-222. 

5. Automobiles: CARRIERS. Provisions of statute regulating com- 
mon and contract carriers in intrastate commerce upon the 
public highways of Nebraska, in the interest of public con- 
venience and safety, held valid. 

CONTRACT CARRIERS: REGULATION. An act seeking 

to regulate contract carriers, providing for regulatory fee to be 

paid by such carrier for the purpose of assisting in the ad- 

ministration of the act (Comp. St. Supp. 1937, sec. 75-226), 

stands upon a different footing than a provision in an act re- 
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quiring tax to be paid by a carrier for construction and main- 
tenance of highways, or a provision requiring a carrier to file 
a bond or carriers’ insurance for any negligence that might 
occur on the part of such carrier in operating upon the high- 
ways os the state. 

EXEMPTION. Where a contract carrier, by 
oral Roweenients hauls milk and cream for a group of farmers 
to a designated creamery and dairy over state highways in- 
accessible for rail transportation and returns empty cans to the 
farms, the title of the milk and cream remaining in the farmers 
until delivered, and the contract carrier being paid twice each 
month by the dairy and crcamery, and where, at times, the con- 
tract carrier solicits farmers to haul milk and cream, but is 
engaged in hauling no other commodities and only in the manner 
as stated, such contract carrier held exempt under subdivision 
(d), sec. 75-224, Comp. St. Supp. 1937. 


APPEAL from the Nebraska State Railway Commission. 
Reversed. 


Beghtol, Foe & Rankin and Allen, Requartte & Wood, 
for appellant. 


Richard C. Hunter, Attorney General, and Edwin Vail, 
contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ. 


MESSMORE, J. 

This is an appeal from a decision of the state railway 
commission of Nebraska, in which the commission denied 
the appellant an exemption as contended for by him under 
Legislative Bill No. 178, passed by the 1937 session of the 
unicameral legislature. Laws 1937, ch. 142. The facts are 
not in dispute. 

The appellant made application on August 24, 1936, to 
the state railway commission for a certificate of public 
convenience and necessity to operate as a common carrier 
of property by a motor vehicle under resolution 141 of the 
state railway commission, prior to the time Legislative 
Bill No. 178 became effective on August 16, 1937. Without 
appellant filing another application, the application so 
filed was recognized by the commission as effective under 
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the Nebraska motor carrier act of 1937, that is, Legislative 
Bill No. 178, and the ruling of the commission was made 
in connection with the administration of said act. Appel- 
lant described the route regularly operated by him in his 
own right as of April 1, 1936, the territory served, from 
Milford 15 miles north, 20 miles west, 20 miles south, and 
7 miles east, and delivery made to Lincoln. He has five 
trucks each of which is insured from $5,000 to $10,000 for 
public liability, and $5,000 for property damage, and recog- 
nizes his legal obligation for the cargo which he hauls. The 
appellant is engaged in picking up cream and milk only. 
At times he solicits the farmers for the privilege of hauling 
their milk and cream, and at other times farmers come to 
him, requesting him to haul milk and cream for them. The 
milk and cream so hauled is hauled from the farms of his 
respective customers to the Roberts Dairy and Beatrice 
Creamery companies in Lincoln, where the milk and cream 
are weighed in, the farmers credited with the amount, and 
the appellant paid twice each month by the dairy and 
creamery. The title to the milk and cream remains in the 
farmers until such time as delivery is made to the dairy 
and creamery. The appellant returns the empty cans to the 
farms. He does not transport any other commodity than 
milk and cream as aforesaid and in the manner described. 

The first question for our consideration is: What is 
meant by agricultural commodities? 

In the case of District of Columbia v. Oyster, 4 Mackey 
(D. C.) 285, 54 Am. Rep. 275, in the body of the opinion 
the court said (p. 286): 

“But the common parlance of the country, and the com- 
mon practice of the country, have been to consider all 
those things as farming products or agricultural products 
which had the situs of their production upon the farm, and 
which were brought into condition for the uses of society 
by the labor of those engaged in agricultural pursuits, as 
contradistinguished from manufacturing and other indus- 
trial pursuits. 

“The product of the dairy or the product of the poultry 
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yard, while it does not come directly out of the soil, is 
necessarily connected with the soil and with those who are 
engaged in the culture of the soil. It is, in every sense of 
the word, a part of the farm product. It is depended upon 
and looked upon as one of the results and one of the means 
of income of the farm, and in a just sense, therefore, it may 
be considered produce.” 

In 2 Am. Jur. 395, sec. 2, speaking of agriculture, it is 
said: “The term is broader in meaning than ‘farming;’ 
and while it includes the preparation of soil, the planting 
of seeds, the raising and harvesting of crops, and all their 
incidents, it also includes * * * dairying.” To like effect are 
Gregg v. Mitchell, 166 Fed. 725; Dillard v. Webb, 55 Ala. 
468. 

In the Non-Stock Cooperative Marketing Act (Comp. 
St. 1929, sec. 24-1401), the Nebraska legislature of 1925 
defined the term “agricultural products” as “field crops, 
horticultural, viticultural, forestry, nut, dairy, live stock, 
poultry, bee and farm products.’’ Decisions of the courts 
have adopted the foregoing definition of agricultural com- 
modities or products. We believe that the applicant in 
this case was engaged in hauling agricultural commodities. 
This brings us to the question of whether or not the appli- 
cant is a common carrier or a contract carrier. 

The term “contract carrier” was unknown to the common 
law, and is to be found in comparatively recent statutory 
enactments. The common law recognizes but two classes 
of carriers, viz., common carriers and private carriers. 

The appellee contends that the applicant in this case is 
a common carrier, subject to regulation by the railway 
commission under section 20, art. IV of the Constitution, 
which in part follows: “The powers and duties of such 
commission shall include the regulation of rates, service 
and general control of common carriers as the legislature 
may provide by law. But, in the absence of specific legis- 
lation, the commission shall exercise the powers and per- 
form the duties enumerated in this provision.” 

Section 4 of Legislative Bill No. 178 (Laws 1987, ch. 
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142) follows: “Jurisdiction is hereby conferred upon and 
vested in the Commission, and it shall be its duty: (a) To 
regulate common carriers by motor vehicle as provided in 
this Act, and to that end the Commission may establish 
reasonable requirements with respect to continuous and 
adequate service, transportation of baggage and express, 
uniform system of accounts, records, and reports, preser- 
vation of records, qualifications and maximum hours of 
service of employees, and safety of operation and equip- 
ment. (b) To regulate contract carriers by motor vehicle 
as provided in this Act, and to that end the Commission 
may establish reasonable requirements with respect to uni- 
form systems of accounts, records, and reports, preserva- 
tion of records, qualifications and maximum hours of serv- 
ice of employees, and safety of operation and equipment.” 

Section 2 of Legislative Bill No. 178 (Laws 19387, ch. 
142) provides as follows: “(i) The term ‘common carrier’ 
means any person who or which undertakes to transport 
passengers or property for the general public in intrastate 
commerce by motor vehicle for hire, whether over regular 
or irregular routes, upon the highways of this state. (j) 
The term ‘contract carrier’ means any motor carrier trans- 
porting passengers or property for hire other than as a 
common carrier.” 

Appellee cites 10 C. J. 37, as follows: “While a common 
carrier has been defined as one that holds itself out to the 
public to carry persons or freight for hire, the term did 
not, at the common law, embrace a carrier of passengers, 
and is commonly confined to carriers of goods, as dis- 
tinguished from common carriers of passengers. A com- 
mon carrier differs from a private carrier in two important 
respects: (1) In respect of duty, it being obliged by law 
to undertake the charge of transportation, which none but 
a common carrier, without a special agreement, is. (2) In 
respect of risk, the former being regarded by the law as an 
insurer, the latter being liable like ordinary bailees.” 

Appellee cites Terminal Taxicab Co. v. Kutz, 241 U. S. 
252, particularly that part of the opinion in which it was 
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pointed out that a taxicab company had an exclusive con- 
tract with a hotel to maintain sufficient taxicabs to be 
used by the guests of the hotel. The taxicab company 
claimed it was not a common carrier. The court held the 
taxicab company to be a common carrier; that the business 
engaged in by the company, in so far as the hotel was con- 
cerned, was of a public nature to such extent that the com- 
pany would be obligated to haul other persons than guests 
of the hotel upon demand. This case is cited upon the prin- 
ciple that a carrier may be engaged in hauling one com- 
modity and be a common carrier. 

Appellee also cites Interstate Commerce, in Ex parte No. 
MC-12, Motor Carrier Cases, 1 I. C. C. Rep. 628, as follows: 
“Contract carriage is a form of private carriage, as dis- 
tinguished from the carriage for the general public which 
common carriers hold themselves out to perform. That 
the business of common carriers is a public calling and 
subject as such to public regulation has long been recog- 
nized. It has become evident, particularly in the motor- 
carrier field, that private carriage also is sufficiently af- 
fected with a public interest to warrant public regulation, 
at least to an extent. The term ‘contract carrier’ was 
coined in state statutes for the regulation of motor car- 
riers.”’ ; 

The applicant cites Cushing v. White, 172 Pac. 229 (101 
- Wash. 172) in which the court defined “common carrier’ 
as follows: “A common carrier is one whose occupation is 
transportation of persons or things from place to place for 
hire or reward, and who holds himself out to the world as 
ready and willing to serve the public indifferently in the 
particular line or department in which he is engaged; the 
true test being whether the given undertaking is a part 
of the business engaged in by the carrier, which he has 
held out to the general public as his occupation, rather than 
the quantity or extent of the business actually transacted, 
or the number and character of the conveyances used in 
the employment.” The opinion gives an exhaustive review 
of definitions of the term “common carrier.” 
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In the case of Georgia Life Ins. Co, v. Easter, 189 Ala. 
472, 66 So. 514, the following definition is given: ‘The 
real test whether a man is a common carrier, whether by 
land or water, therefore, really is whether he has held out 
that he will, so long as he has room, carry for hire the 
goods of every person who will bring goods to him to be 
carried.” 

In Hogan v. Nashville Interurban R. Co., 181 Tenn. 244, 
174 S. W. 1118, the court gave the following definition (p. 
254): “The true test of the character of a party, as to 
whether he is a common carrier or not, is his legal duty 
and obligation with reference to transportation. Is it op- 
tional with him whether he will or will not carry; or must 
he carry for all? If it be his legal duty to carry for all alike, 
then he is subject to all those stringent rules which, for 
wise ends, have long since been adopted and uniformly 
enforced, both in England and all the states, upon common 
carriers.” There are many decisions from the different 
states of like import. : 

In the case of Dairymen’s Cooperative Sales Ass’n v. 
Public Service Commission, 98 A. L. R. 218 (115 Pa. Super. 
Ct. 100) it was held: “One engaging in the transportation, 
for members of a dairymen’s cooperative association, of 
milk consigned by them to the association for sale, is not 
shown to be a common carrier and as such required to ob- 
tain a certificate of public convenience, by evidence that he 
solicited, at the request of the association, certain persons 
who were members of the association to sign a hauler’s 
agreement, and that he called on a number of them to 
ascertain whether the milk would be delivered to him be- 
fore the hauler’s contracts were signed.” 

In Public Utilities Commission v. Holdren, 34 Ohio App. 
416, 171 N. E. 255, it was held: “Truck owners, not hold- 
ing themselves out as willing to serve the public indis- 
criminately, but hauling produce of their own and other 
farms only under private contracts, including one with a 
producers’ association, which was not shown to be a com- 
mon carrier and expressly stipulated in contract that no 
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goods should be hauled except as directed by it, held not 
common carriers.” 

Analyzing the facts in the instant case with the decisions 
of the courts on this proposition of law, we believe that the 
applicant is, for all intents and purposes, a contract car- 
rier, within the meaning of Legislative Bill No. 178. 

This brings us to the question of the exemption claimed 
by the applicant under subdivision (d), sec. 8, Legislative 
Bill No. 178 (Laws 19387, ch. 142). Said subdivision, in 
part, follows: “No provision of this Act or order of the 
Commission shall apply * * * to motor vehicles used ex- 
clusively in carrying for hire live stock or agricultural com- 
modities or other commodities used in the production of 
agricultural products to and from any farm or ranch.” 

Appellee relies upon the case of Smith v. Cahoon, 288 
U. S. 553, wherein the court held: “A state statutory pro- 
vision which requires those who operate motor vehicles 
on the highways in the transportation of goods for hire to 
furnish a bond or insurance policy for the protection of 
the public against injuries received through negligence 
in such operation, but which does not apply to those ‘en- 
gaged exclusively in the transporting agricultural, horti- 
cultural, dairy or other farm products and fresh and salt 
fish and oysters and shrimp from the point of production 
to the assembling or shipping point en route to primary 
market, or to motor vehicles used exclusively in transport- 
ing or delivering dairy products,’ held repugnant to the 
equal protection clause of the Fourteenth Amendment.” 
The opinion recognized the principle that the state has a 
broad discretion and classification in the exercise of its 
power to regulate, but declared that the discrimination was 
unreasonable and arbitrary. Appellee’s contention is that 
the decision in the above case has never been departed 
from. 

In the case of Continental Baking Co. v. Woodring, 286 
U. 8. 352, decided May 28, 19382, the court had under con- 
sideration the Kansas motor vehicle law of 1931, which 
imposed a tax on motor vehicles on the basis of gross ton 
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miles. There was an exemption in the statute which ap- 
plied to the transportation of live stock and farm products 
to market by the owner thereof or supplies for his use in 
his motor vehicle. Among other things the court held: 

“The provision in the Kansas Motor Vehicle Act that it 
shall not apply to ‘the transportation of live stock and farm 
products to market by the owner thereof or supplies for 
his own use in his own motor vehicle,’ is likewise based 
on permissible classification. 

“The legislature in making its classification was entitled 
to consider frequency and character of use and to adapt 
its regulations to the classes of operations which by reason 
of their habitual and constant use of the highways brought 
about the conditions making regulation imperative and 
created the necessity for the imposition of a tax for main- 
tenance and reconstruction.” In the opinion it was said 
(p. 372): 

“The statute does not attempt to impose an arbitrary 
discrimination between carriers who transport property 
for hire, or compensation, with respect to the class of 
products they carry. The exemption runs only to one who 
is carrying his own live stock and farm products to market 
or supplies for his own use in his own motor vehicle,” 
distinguishing that case from Smith v. Cahoon, supra. 

In Hicklin v. Coney, 290 U. S. 169, decided December 4, 

. 1933, the supreme court had under consideration a regula- 
tory act of South Carolina affecting transportation by mo- 
tor vehicles. The act contained a provision exempting 
farmers and dairymen hauling dairy or farm products. 
Among other things the supreme court of the United States 
held: “The equal protection clause of the Fourteenth 
Amendment does not forbid discriminations in a state 
statute whereby those who use the state highways in the 
regular business of transporting goods for hire are brought 
under regulations which do not apply (a) to persons whose 
chief business is farming or dairying and who, occasional- 
ly and not as a regular business, haul farm and dairy 
products for compensation; and (b) to lumber haulers en- 
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gaged in transporting lumber or logs from the forests to 
the shipping points.” The above case was distinguished 
from Smith v. Cahoon, supra, in that in the latter case the 
statute under consideration applied to all carriers for com- 
pensation over regular routes, and exempted any transpor- 
tation company exclusively engaged in the transportation 
of agricultural, horticultural, dairy or other farm products, 
fresh and salt fish, etc., from the point of production to 
the assembling or shipping point en route to primary mar- 
kets or to motor vehicles used exclusively in transporting 
and delivering dairy products. The court in Hicklin v. 
Coney, supra, said (p. 176): “Upon the present record, it 
appears that the exemption is applied with two limitations, 
first, that, as construed by the state court, it can refer only 
‘to one whose principal business is that of a farmer or 
dairyman and not to one merely incidentally engaged in 
farming or dairying,’ and, second, under the construction 
of the Commission in enforcing the statute—a construction 
not disapproved by the state court—that it applies only to 
farmers and dairymen who occasionally, and not as a 
regular business, transport farm or dairy products for 
compensation. We cannot say that a classification based 
on such a use of the highways is an arbitrary one and thus 
encounters constitutional objection.” 

The last expression by the supreme court of the United 
States on the subject is found in the case of Aero May- 
flower Transit Co. v. Georgia Public Service Commission, 
295 U. S. 285, decided April 29, 1935. The court held: “A 
Georgia statute * * * imposing an annual license tax on 
private carriers by motor vehicle of $25 per vehicle using 
the state highways, the proceeds of which tax are applied 
to the upkeep of state highways, does not violate the equal 
protection clause of the Fourteenth Amendment by exempt- 
ing: * * * Vehicles engaged exclusively in the transporta- 
tion of agricultural or dairy products, whether the ‘vehicle 
is owned by the owner or producer of such agricultural or 
dairy products or not, so long as the title remains in the 
producer.’”’ It was further held: 
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“A state legislature has a wide discretion in the classi- 
fication of trades and occupations for the purpose of taxa- 
tion and in the allowance of exemptions and deductions 
within reasonable limits. 

“Exemption of private carriers of farm and dairy prod- 
ucts from a tax, though one imposed for highway upkeep, 
stands on a different footing from an exemption from a 
general requirement that private carriers provide bonds 
to insure the safety of the public on the highways.” 

Other cases are cited but we deem the foregoing the 
pertinent and leading cases on the subject. 

In the case of Aero Mayflower Transit Co. v. Georgua 
Public Service Commission, supra, appellee contends the 
court was dealing with an exemption from taxation, which 
distinguished the situation thus presented from that pre- 
sented in Smith v. Cahoon, supra, where the exemption was 
from the general regulatory provisions of the act. While 
the court upheld the exemption, so far as the tax was con- 
cerned, it expressed no opinion as to the validity of the 
exemption regarding regulatory provisions. 

We see no particular merit in the above distinction, in 
view of other statutory regulations in our law governing the 
operation of motor vehicles over the highways of this state, 
and to which the applicant is subject. Other cases cited do 
not disclose whether there are other pertinent provisions 
of the statutory law that relate to carriers in such cases. 
The fee designated under Legislative Bill No. 178 is used 
for administrative purposes, as applied to the instant case. 
Comp. St. Supp. 1937, sec. 75-226. In the case of Smith v. 
Cahoon, supra, the carrier involved was a common carrier 
and the statute provided for the placing of a bond or in- 
surance policy by the carrier, to provide against negligence 
of such carrier in operating his vehicle upon the highways 
of the state. In other cases cited and analyzed, the fee 
charged to the carrier was used for the construction and 
maintenance of the highways of the states. 

Aero Mayflower Transit Co. v. Georgia Public Service 
Commission, supra, in many respects, referring to the 
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facts and the law, is analogous to the case at bar and de- 
cisive of the issues as presented in the instant case, with 
the distinction as heretofore set out. In the instant case, 
the services of the applicant are not available to the public 
generally. He does not hold himself ready to serve the pub- 
lic indefinitely. He does not hold himself out to haul any 
other commodity of any kind or nature, and reserves the 
right to haul only milk and cream to a designated market, 
to wit, a dairy and creamery, and to haul the empty cans 
from the dairy and creamery back to the respective farms. 
The service which he renders is service done according to 
private contracts with a group of farmers. No one else is 
interested and no benefit or disadvantage, by reason of 
the contract, accrues to any one else. He travels over roads 
which it is impossible for railroads to reach. He renders 
a service at a minimum cost to the farmers whom he serves. 
Even though the regulatory fee which he may pay under 
Legislative Bill No. 178 (Comp. St. Supp. 1937, sec. 75-226) 
is apparently small, yet it is well known that if the appli- 
cant be forced to pay this fee the ultimate cost will fall on 
the farmers whom he serves. Taking into consideration 
the period of drouth over the last five or six years, the 
evident intention of the legislature in granting this exemp- 
tion, under the provisions of the section referred to, was 
to relieve the farmers of this state of a burden, well know- 
ing that commodities, such as milk and cream, constituted 
during this period a farmer’s living. It would seem that 
this exemption is a reasonable and fair exemption, not 
arbitrary, and, in view of the authorities, most of which 
recognize this broad principle of law as to the right of the 
legislature to make a reasonable and fair classification, it 
should be granted. We therefore believe that the applicant is 
entitled to the exemption as contained in subdivision (d), sec. 
3, ch, 142, Laws 1937 (Comp. St. Supp. 1937, sec. 75-224). 

The railway commission derives jurisdiction over com- 
mon carriers and the right to regulate such carriers under 
section 20, art. IV of the Constitution. The commission 
has been given the power to provide what routes must be 
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followed and what construction shall be adopted with refer- 
ence to telephone lines, lines transmitting electrical energy 
for the purpose of providing electric current (Comp. St. 

1929, sec. 86-305) ; the power to regulate the issuance of 
securities of all public utility companies (Comp. St. 1929, 
sec. 75-1201) ; the power to regulate rates and charges of 
private irrigation companies (Comp. St. 1929, sec. 46-627) ; 
the power to regulate construction and operation of pipe 
lines for the transmission of oil and gas (Comp. St. 1929, 
sec. 75-1101) ; the power to regulate both public grain 
warehouses (Comp. St. Supp. 1937, sec. 88-219) and the 
warehousing of grain upon the farm (Comp. St. Supp. 
1937, sec. 88-320), and the power to conduct tests as to 
farm tractors (Comp. St. 1929, sec. 75-901). 

The foregoing provisions of the Nebraska statutes are 
cited, showing the delegated powers granted to the railway 
commission by the legislature of this state and the exten- 
sion of such powers and duties which have not been chal- 
lenged in the courts. We have heretofore set out the powers 
granted to the railway commission, as disclosed by section 
20, art. IV of the Constitution of this state. In addition to 
the constitutional and statutory powers delegated to the 
railway commission, we find expression in the case of In re 
Yellow Cab & Baggage Co., 126 Neb. 138, 253 N. W. 80, as 
to the extensiveness of the delegated power to the railway 
commission by the constitutional provision over common 
carriers (Const. art. IV, sec. 20). The proposition of law 
announced in the above case is that the plenary power of 
the railway commission may only be curtailed or diminished 
where the legislature has, by specific legislation, occupied 
the field. 

’ In Stephenson v. Binford, 53 Fed. (2d) 509, the court 
said (p. 515): “We think that, if a state determines that 
the business of common carriage by rail and road may no 
longer, from the standpoint of public interest, be looked 
upon as a business entirely separate and distinct from that 
of contract carriers by road, that all of its available carriage 
services are so bound togevher and so interdependent. that 
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the public may not continue to have a safe and dependable 
system of transportation unless private carriers operating 
on the same roads with common carriers are brought under 
just and reasonable regulations, bringing their services 
into relation with those of common carriers thereon, no 
just or valid reason exists why it may not do so.” The 
decision in the above case was substantially upheld by the 
supreme court of the United States. Stephenson v. Binford, 
287 U. S. 251. 

In section 1 of Legislative Bill No. 178 (Laws 1937, ch. 
142) it was “declared to be the policy of the Legislature to 
regulate transportation by motor carriers in intrastate com- 
merce upon the public highways of Nebraska in such man- 
ner as to recognize and preserve the inherent advantages 
of, and foster sound economic conditions in, such transpor- 
tation and among such carriers in the public interest; pro- 
mote adequate, economical and efficient service by motor 
carriers, and reasonable charges therefor, without unjust 
discrimination, undue preferences or advantages, and un- 
fair or destructive competitive practices; improve the re- 
lations between, and coordinate transportation by and regu- 
lation of, motor carriers and other carriers; develop and 
preserve a highway transportation system properly adapted 
to the needs of the commerce of Nebraska; cooperate with 
the several states and the duly authorized officials thereof ; 
and cooperate with the Interstate Commerce Commission 
in the administration and enforcement of the federal ‘Mo- 
tor Carrier Act, 1935,’ approved by the President on Au- 
gust 9, 1935. The Legislature declares that all of the avail- 
able carriage service, including common carriage by rail 
and road and contract carriage by road, are so interde- 
pendent that the public may not continue to have a safe 
and dependable transportation system unless contract car- 
riers operating on the same roads with common carriers 
are brought under just and reasonable regulations bring- 
ing their service into relation with common carriers.” 

The section above quoted meets exactly the proposition 
of law as laid down in Stephenson v. Binford, supra, and 
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uses the exact language, in part, as stated in the opinion in 
that case. We believe that, under the authorities as herein 
stated, the provisions of Legislative Bill No. 178 herein 
discussed are not arbitrary or unreasonable; that common 
carriers and contract carriers are so closely allied as to be 
interdependent, and that the subject is a fit and proper 
subject for action by the legislature. 

We are of the opinion that Legislative Bill No. 178 is 
constitutional in granting the right to the railway commis- 
sion to regulate contract carriers, as provided in the act, 
and that the exemption contained in subdivision (d), sec. 
3 of the act, upon which the applicant relies, is not unrea- 
sonable and arbitrary or in contravention of the Constitu- 
tion of the United States, but is an exemption to which he 
is entitled under the facts in this case. 

Other constitutional questions raised are not necessary 
for our determination. 

Order of railway commission, denying exemption to 
applicant, is 

REVERSED. 


PeaRL L. HINNENKAMP, ADMINISTRATRIX, APPELLEE, V. 


METROPOLITAN LIFE INSURANCE COMPANY, APPELLANT. 
279 N. W. 784 


FILED May 27, 1938. No. 30153. 


1, Insurance: Pouitcy: ANNULMENT. Where a policy of indus- 
trial life insurance provides that, if insured is not in sound 
health on the date of issuance thereof, or has been attended by 
a physician for any serious complaint within two years thereof, 
the insurer may declare the policy void, it is not necessary that 
the insurer should immediately declare the policy void in 
order to resist liability when sued upon it after death of in- 
sured. 

2. Evidence. Proofs of death furnished by a beneficiary to the in- 
surer, under such policy, are admissible in evidence against such 
beneficiary as prima facie proof of the statements therein con- 
tained, and, when not contradicted or explained, may become 
conclusive against the right to recover on the policy. 
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8. Insurance: Ponicy: LiApitiry. Under such a policy, the fact 
that the insured did not know or was not aware, at the time the 
policy was delivered, that he was afflicted with a serious disease 
or was not in sound health is immaterial, and there can be no 
recovery if the insured was actually in unsound health at such 
time. 

“A provision that a policy shall not 
take effect un‘ess the insured is in good health upon the date of 
issuance is a condition precedent without which there is no 
liability under the policy.” Weddle v. Prudential Ins. Co., 130 
Neb. 744, 266 N. W. 624. 

5. Evidence: OPINIONS OF EXPERTS. The jury must accept the 
opinions of experts as conclusive only in cases where the evi- 
dence and facts to be deduced therefrom are undisputed and 
where there is no substantial evidence to the contrary and 
where the opinions concern questions involving a highly special- 
ized art or science or other matters of which a layman could 
have no knowledge. Such opinions are not conclusive in cases 
where there is a conflict in the opinion of experts or where the 
subject of discussion is on the border-line between general and 
expert knowledge, as in questions of the value of artices or 
real estate or services, but in such cases the jury may draw 
their own inferences from the facts, and either accept or reject 
the opinion of experts. 

6. Insurance: QUESTION FOR JuRY. An issue presented as to the 
condition of insured’s health, where the plaintiff introduced no 
medical testimony to contradict the testimony of defendant’s 
doctors, but where there is evidence of a favorable report upon 
assured’s examination by the insurer’s examining physician, 
who is also an expert witness for defendant at the trial ex- 
pressing an opinion contrary to that given in such report, is 
for the jury’s determination. 

7. Evidence examined, and held to support the verdict of the jury. 


APPEAL from the district court for Gage county: 
FREDERICK W. MESSMORE, JUDGE. Affirmed. 


Beghtol, Foe & Rankin and Rinaker, Delehant & Heve- 
lone, for appellant. 


Jack, Vette & Lovewell, contra. 


Heard before Goss, C. J., ROSE, EBERLY, Day, PAINE and 
CARTER, JJ., and MUNDAY, District Judge. 
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MUNDAY, District Judge. 

This action was brought by Pearl L. Hinnenkamp, ad- 
ministratrix, to recover from the defendant on an indus- 
trial life insurance policy on the life of Lou W. Hinnen- 
kamp, her husband. The petition is in the usual form, al- 
leging the execution and delivery of the policy, the payment 
of all premiums due thereon, the death of the insured, and 
the furnishing of proofs of loss, and the failure of the de- 
fendant to pay the claim. 

Defendant joined issue by answer, alleging that the in- 
sured procured the policy by fraud and misrepresentation. 
For further defenses, it was alleged that the policy con- 
tained provisions, in substance, as follows: That condi- 
tions precedent to the policy’s becoming effective and con- 
tained therein were that, if the insured is not alive or is 
not in sound health on the date of the issue thereof, or if 
insured has within two years before the date of issue there- 
of been attended by a physician for any serious disease or 
complaint, or, before said date of issue, has had any pul- 
monary disease, or cancer, then, in any such case, the 
company may declare this policy void, and the liability ‘of 
the company in the case of any such declaration, or in case 
of any claim under this policy, shall be limited to return of 
premiums paid on the policy. 

In this connection it was alleged that at the date the 
policy was issued the insured was not in sound health, but 
was in fact suffering from cancer of the rectum at that 
time and for a considerable period prior thereto; that be- 
fore the date of issuance of the policy the insured was at- 
tended by his physician for a serious disease or complaint, 
and in fact had a serious disease and complaint, to wit, 
carcinoma of the rectum, and had received treatment by a 
physician for this disease within a period of two years prior 
to said issuance, and that because of these reasons the 
policy was void. The defendant further alleged that when 
it discovered these facts it tendered to the plaintiff the 
return of the premiums paid on the policy. The reply was 
a general denial. 
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On the issues so joined trial was had to a jury, which 
found generally for the plaintiff. Defendant has appealed 
to this court. 

The principal complaints of the defendant are that there 
is a breach of the conditions in the policy, viz., that the 
insured was not in sound health on the date of the issue of 
the policy; that within two years before the date of the 
issuance of the policy the insured had been attended by a 
physician for a serious disease or complaint; that the as- 
sured before said date had a cancer; that the evidence is 
insufficient to sustain a verdict for the plaintiff, and that 
the plaintiff’s recovery should be limited to the return of 
the premiums paid on the policy. 

The appellee contends that the policy provides that the 
defendant may declare the policy void if these conditions 
are breached, but that it was not sufficient for the defend- 
ant under the provisions of the policy to tender a return 
of the premiums paid on the policy and refuse to pay after 
the death of the assured; that is, such a tender and refusal 
is not in and of itself a sufficient pleading that the policy 
is void. The plaintiff admitted the tender of the premiums 
by the defendant and her refusal to accept the same. The 
prevailing rule seems to be that, if the answer tenders a 
return of the premiums paid and resists the payment of 
the policy, it is sufficient. Popowicz v. Metropolitan Life Ins. 
Co., 114 Conn. 3338, 158 Atl. 885; Orsini v. Metropolitan Life 
Ins. Co., 9 N. J. Mise. 407, 154 Atl. 201; Souza v. Metropoli- 
tan Life Ins. Co., 270 Mass. 189, 170 N. E. 62. 

Appellant contends that certain admissions in the proofs 
of death furnished by plaintiff to defendant are conclusive 
against her right to recover on the policy. The proofs of 
death, being in part a death certificate by Dr. Moritz, 
were admitted in evidence against the plaintiff as an ad- 
mission of the statement therein contained as to the dura- 
tion of insured’s illness, and if not contradicted or ex- 
plained would defeat her right to recover. Stephens v. 
Metropolitan Life Ins. Co., 190 Mo. App. 678, 176 S. W. 
253. But Dr. Moritz was-a witness at the trial and testified 


850 NEBRASKA REPORTS [VoL. 134 


Hinnenkamp v. Metropolitan Life Ins. Co. 


fully and stated that he did not know personally the de- 
ceased had cancer until 14 days before his death. We 
think this fact and the other facts and circumstances suffi- 
ciently contradict or explain the statements in the certifi- 
cate. 

Appellee also contends that as the insured did not know 
his condition at the time the policy was delivered there was 
no breach of the conditions. Whether or not the insured 
knew that he had or did not have a serious disease is im- 
material in this case. There is no merit in this contention. 

Also, it is immaterial that his serious condition, if any, 
developed between the time of the application and the de- 
livery of the policy. If the deceased was actually afflicted 
with a serious disease at the time of the delivery of the 
policy, it is a defense to an action on the policy. It is the 
holding of some courts that if the serious disease arises 
between the application and delivery of the policy there 
can be no recovery. However, the rule in this state is that, 
if such a disease was present at the time of the delivery 
of the policy, it is fatal to a recovery. Weddle v. Prudential 
Ins. Co., 180 Neb. 744, 266 N. W. 624. 

It is also contended by the appellee that Dr. Thomas had 
knowledge when he made the examination in October, 
1935, of the condition of the deceased and therefore there 
was a waiver by the company of the condition above men- 
tioned. There was no pleading of waiver and the case was 
not tried on the theory of waiver, and there is no evidence 
that Dr. Thomas was in the employ of the defendant at the 
time of the examination in October, 1935. The results of 
this examination were privileged. Stapleton v. Chicago, B. 
& Q. KR. Co., 101 Neb. 201, 162 N. W. 644. 

This brings us to the pivotal question in this case: 
Should the motion of the defendant for a directed verdict 
for it have been sustained? The answer to this question 
depends entirely on the evidence. It is undisputed that the 
agent of the defendant solicited the policy in question in 
September, 1935; that defendant’s medical examiner ex- 
amined the insured on September-28, 1935; that the policy 
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was delivered on October 14 following, being the date the 
policy bears; that the insured died of cancer or carcinoma 
of the rectum on January 17, 1936. 

The plaintiff testified in substance that her husband 
was a pipe fitter in the Burlington railroad shops for 12 
years prior to October, 1934; that he was never sick until 
October, 1935, except in February, 1918, when he had an 
attack of the flu; that he never suffered ill health or bodily 
ailments; that he worked in a garage in the summer of 
1935 from 8 a. m. until late at night at hard work; that the 
insured consulted Dr. Peters in September, 1935, for in- 
testinal flu on two occasions; that prior to October 14, 1935, 
the insured was examined for the insurance by Dr. Thomas, 
who was the company doctor; that after the middle of 
October the insured became sick and she went with him to 
consult Drs. Thomas, Moritz and Wildhaber for advice 
and treatment; that Dr. Peters was not consulted by the 
insured in 1934; that the insured consulted Dr. Peters twice 
in September, 1935, for running off of the bowels, and 
that she heard the conversation and was present at the 
second consultation, and that the doctor made no examina- 
tion and nothing was said as to the insured having a 
malignant tumor or cancer, and that the doctor at that 
time gave the deceased medicine; and that her husband 
worked until the middle of October, 1935; that Dr. Thomas, 
about the middle of October, 1935, told the insured and 
the witness that there was a growth of some kind in the 
rectum or lower colon; told them to see a specialist; that 
plaintiff and insured went in the middle of October to see 
Dr. Moritz, who told them the same as Dr. Thomas, and 
advised them to see about it; that Dr. Thomas said some- 
thing should be done; then plaintiff and her husband saw 
Dr. Wildhaber about November 1, 1935; that Dr. Wild- 
haber did not make a complete examination; he found a 
small fistula and took care of it, and also found colitis and 
gave medicine; that insured also saw Dr. Wildhaber several 
times in November following, and that in December fol- 
lowing he recommended the insured to go to a hospital; 
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that the husband weighed 172 pounds in November and 
about 140 pounds at the time of his death; that Dr. Rush 
told her in January, 1936, that an X-ray showed deceased 
had cancer, and that he died after an operation by Dr. 
Moritz on January 17, 1936. 

Del Whitmore, an employee at the garage where Mr. 
Hinnenkamp worked during the summer of 1935, stated 
that the insured was engaged in heavy work; that he 
worked 9 hours a day, except on certain days when he 
worked extra hours; that an agent of the defendant solicited 
Mr. Hinnenkamp for insurance during the summer of 1935. 

Elmer Boughten testified that he was a neighbor of the 
assured; that he had seen him for some 12 or 18 years 
prior to his death almost daily ; that the insured was a very 
rugged man and worked day and night in many instances 
at hard work; that he seemed the same during the summer 
of 1935 that he did prior thereto, and that after he quit 
working in the garage in the fall of 1935 he worked around 
the yard splitting wood with an ax. 

R. L. Earnhart testified that he was a brother-in-law 
of the insured; that he had known him all his life; that the 
insured had worked on a farm, and had been with the Bur- 
lington, and had run a portable grinder, and had worked in 
Chamberlain’s Garage; that he saw him several times dur- 
ing the summer of 1935, and that he seemed rugged and 
in good health, and that he continued in such condition 
until he quit working in the garage in the fall of 1935. 

As a part of the cross-examination of the plaintiff, she 
stated that a physician’s statement of Dr. Moritz was part 
of the proofs of death submitted by her. This statement 
was to the effect that the deceased had died of carcinoma 
of the rectum, and that-the duration of the cause to his 
personal knowledge was 14 days prior to the date of death, 
but was 4 months from the history of the case given to 
him. On the reverse side of this death certificate is the 
following statement by Dr. Moritz: ‘May 6, 1936. I made 
a digital examination of rectum in October, 1935, and 
advised X-ray ex. and suggested Unv. Hosp. Found a lump 


VoL. 134] JANUARY TERM, 1938 853 


Hinnenkamp v. Metropolitan Life Ins. Co. 


and told him he ought to have it Sa John R. 
Moritz, M. D.” 

Dr. Thomas, as physician for the seradaak, examined 
the insured, and after answering questions as to insured’s 
physical condition made the following certificate: “This 
is to certify that I personally examined at the address given 
in part A hereof the life proposed for insurance, and saw 
the signature at the end of part C on the date stated, and 
am of the opinion that said life is in good health, and that 
said life’s constitution is sound. I find the pecuniary cir- 
cumstances and hygienic surroundings satisfactory and 
habits temperate, and the insurance applied for in good 
faith with the purpose of being continued. I therefore 
recommend that this application be accepted.” 

As a witness Dr. Thomas also stated: That he asked 
the routine questions set out in the application, and that he 
used the stethoscope and listened to the heart action of the 
deceased and that this was the entire examination; that 
either on October 6 or 14 Mr. Hinnenkamp consulted him 
privately, and that at that time he made a rather hurried 
general examination and made examination of parts to 
which the deceased referred and where the pain was; that 
the deceased gave him a history of pain low in his abdomen 
and complained of having had diarrhea which he attributed 
to eating considerable watermelon at a watermelon feed 
some days before; that he made a digital examination of 
the rectum and used a speculum, and found attached to 
the wall of the rectum a polypus about the size of a plum 
and told the patient that it was rather serious. He advised 
going to a hospital and consulting a specialist and tried 
to stress the time element. He never communicated this in- 
formation to the defendant. Dr. Thomas stated, assuming 
that the phrase “sound health’ means legally, generally 
‘the absence of any vice or disease in the constitution of a 
serious nature or that has direct tendency to shorten life, 
that it was his opinion that the deceased was not in sound 
health on October 14, 1935, and that under that definition 
he was not in sound health on September 21, 1935. 
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Dr. Moritz examined the deceased about the middle of 
October, 1935, and stated: That the patient complained 
of loss of weight, weakness and hemorrhage from the 
rectum and gave a history of having been seen by his 
family physician and treated for hemorrhoids and piles; 
that he made a digital examination which revealed the 
presence of a mass about three-fourths of an inch in dia- 
meter on the left side of the rectum; that he advised pa- 
tient of the importance of a positive diagnosis and sug- 
gested the use of the X-ray, and taking of a section of 
tissue for microscopic examination, and indicated the dan- 
ger or possibility of malignancy as one of the causes of 
the trouble; that he did not see the deceased again until 
19386 at the hospital and that he diagnosed the cause of 
death as ademo-carcinoma of the rectum with secondary 
metastasis with extension to other abdominal viscera; that 
this was the same growth that he found in the middle of 
October; that it was his opinion that this tumorous growth 
was present in the rectum in. September, 1935, and that it 
was in some phase of growth for perhaps 8 or 10 months 
prior to October, 1935. He gave the same opinion as Dr. 
Thomas on the sound health of the deceased in September 
and October, 1935. It was his opinion that the tumor was 
malignant in October, 1935, and he made it clear to the 
patient at that time that the condition was serious. 

Dr. Wildhaber examined the deceased about October 14, 
1935. He testified: That he made a general physical ex- 
amination and digital examination of the rectum of the 
insured; that he found a mass in the rectum and told the 
patient that it was serious at that time; that he saw the 
deceased again in December and found the same mass and 
told the patient that he had cancer of the rectum and would 
advise an operation; that it was his opinion that the mass 
in the rectum had been there for a year or year and a half 
prior to this examination. Dr. Wildhaber stated that in his 
opinion, assuming the same definition of the phrase “sound 
health” as above set out, the deceased was not in sound 
health on September 21 or. October, 1935. 
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Dr. Peters stated: That he saw the deceased about. half 
a dozen times as a patient in 1934, and in the latter part of 
1934 he made the diagnosis that deceased had a chronic 
ulcerated condition of the lower bowel; that he told the 
patient about his condition; that on September 15, 1935, 
he again examined the deceased; that the patient com- 
plained of a history of cramps of the stomach, diarrhea, 
passing of blood, loss of weight and being weak, and that 
he made a general physical examination; that on the 15th 
or 21st of September, 1935, he made a rectal examination 
of the deceased, and that the plaintiff was present; that 
he was unable to get his fingers around the entire mass in 
the rectum; that he advised the patient and his wife of 
the condition and they discussed it; that he recommended 
the University Hospital; that he told them that there was 
a possibility of it being a cancer; that assuming the same 
definition of the phrase “sound health,” as above set out, 
he was of the opinion that the insured was not in sound 
health on September 21 or October 14, 1935. 

On rebuttal plaintiff stated: That the deceased had never 
been treated by Dr. Peters in 1934; that insured had gone 
to Dr. Peters for treatment concerning the running off of 
the bowels in September, 1935, and that the doctor gave 
him some medicine, and about a week later deceased went 
to him for further treatment and complained that.the medi- 
cine did not do any good; that Dr. Peters had made no 
rectal examination but said he would make the medicine a 
little stronger. 

After the plaintiff made her prima ysacve case, tite Durden 
of proof was on the defendant to establish one or more 
of its defenses, that is, that the insured was not in sound 
health, or had been treated by a doctor for a serious com- 
plaint within two years, or that the insured had cancer of 
the rectum. Weddle v. Prudential Ins. Co., supra. 

As to the defenses, the trial court instructed the jury as 
follows: 

“The jury are instructed that the defendant in its answer 
alleges a second defense other than the defense of mis- 
representation or fraud. 
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“You are further instructed that the essential elements 
of such second defense, which defendant must prove by a 
preponderance of the evidence to enable it to recover there- 
under, may be summarized as follows: (1) That the in- 
sured, Louis W. Hinnenkamp, was not in sound health 
on October 14, 1985; (2) that within two years prior to 
October 14, 1935, the said Louis W. Hinnenkamp had been 
attended by a physician for a serious disease or complaint; 
(3) that said Louis W. Hinnenkamp on or before October 
14, 1935, had a cancer or carcinoma of the rectum. 

“You are further instructed that if the defendant has 
proved any one of the foregoing essential elements of its 
second defense, by a preponderance of the evidence, as 
pleaded in its answer, then your verdict will be for the de- 
fendant.” 

The jury were properly instructed as to these defenses. 
There is no complaint as to the instructions of the trial 
court. The case was, therefore, correctly submitted to the 
jury unless the evidence conclusively shows the insured 
was not in sound health at the time of the delivery of the 
policy, or had been attended by a physician for a serious 
disease within two years prior to the delivery of the policy, 
or had cancer or carcinoma of the rectum. 

The plaintiff claims that the facts in evidence, upon 
each of the defenses pleaded, made each of those defenses 
questions for the jury; also, that the denial by the plain- 
tiff that insured visited Dr. Peters in 1934 and the claim 
that the doctor was visited in September, 1935, only for 
the purpose to receive attention for the running off of the 
bowels, made it a jury question whether or not insured 
was treated or had been attended by a physician within the 
two-year period; that the opinions of the doctors, one of 
whom made the examination of the deceased on his appli- 
cation for insurance; that the insured was not in sound 
health, are contradicted by the certificate of health of the 
defendant’s doctor, when he made the examination on de- 
ceased’s application for insurance, and also by the evidence 
of the deceased’s robust health up to October 14, 1935, and 
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by the appearance of deceased up to that time, and by his. 
general good health, and by the hard labor that he per- 
formed, coupled with the additional fact that no witness 
stated as a fact that the insured had cancer of the rectum 
in September or October or before that time, but that there 
was in evidence only opinions as to unsound health and 
some other conditions. 

None of the medical gentlemen testified that the in-. 
sured had cancer in September or October, 1935, or ex- 
pressed their opinion to that effect. The evidence is con- 
clusive that the insured died of cancer of the rectum, but. 
Dr. Moritz who performed the operation and who had 
examined deceased about the time the policy was delivered 
stated he did not personally know that the insured had 
such cancer until about 14 days before the death of the de- 
ceased. However, Dr. Moritz did. testify that he was of 
the opinion that this tumor was malignant and probably 
was so at the date of the delivery of the policy, but he was 
not sure, and that a person might have a tumor which is 
harmless and that it would later develop into a cancer; that. 
the type of cancer the decedent had was one that worked 
rapidly. Dr. Wildhaber stated he was of the opinion that 
the tumor had been present for a year or a year and a half 
before October, 1935. It thus appears that no doctor sug- 
gested until some time after the policy was delivered that 
the insured had cancer, but suggested an investigation of 
the tumor. Although the malignant growth developed soon 
after the delivery of the policy, this does not show, as a. 
matter of law, that the insured was not in good health at. 
the time of the delivery of the policy. McLaurin v. Mutual 
Life Ins. Co., 115 S. Car. 59, 104 S. E. 327. In the last-cited 
case, paragraph 2 of the syllabus reads as follows: 

“In an action on an insurance policy, wherein the de- 
fense was presented that insured was not in good health 
at the time of the payment of the first premium and de- 
livery of the policy, evidence respecting the development 
of a cancerous growth soon thereafter held not, as a matter 
of law, to indicate that insured was not at that time in 
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good health; ‘good health’ being a generic expression, rest- 
ing mostly in opinion.” 

Each of the doctors testified on the assumed definition 
of the phrase ‘‘sound health,” as set out above, that it was 
his opinion that the deceased was not in sound health on 
September 21 or October 14, 1935. This testimony was not 
all opinion testimony, as it is based in part on facts observed 
and examination made; that is, it is not, in its entirety, a 
mere hypothetical question, as the opinions are based on 
facts previously observed. But these opinions of the doctors 
formed from the symptoms previously observed are not 
equal to positive statements of the facts of the existence 
of a serious disease or the want of good health at the times 
of the examinations, or the existence of cancer at those 
times. It is a well-known fact that symptoms may and do 
often mislead, and therefore it naturally follows that such 
conclusions are mere matters of opinion. The lay testi- 
mony was all to the effect that the insured appeared well 
and was stout and vigorous until he took ill about the 
middle of October, 1935. This apparent condition of the 
physical system as to health or sickness is beyond question 
a matter of fact and not entirely devoid of evidentiary 
strength in view of the other evidence. 

It is the general rule in this state that expert evidence, 
even if all tending one way, is not conclusive upon: the 
court and jury, but the latter may draw their own conclu- 
sions from the facts, notwithstanding expert opinion, where 
the subject is on the border-line between the expert and 
general knowledge, as in fixing the value of different ar- 
ticles, or of real estate or professional services. But when 
the opinion is on a highly specialized branch of medical 
service with respect to which a layman could have no 
knowledge, and there is no substantial evidence to the con- 
trary and there is no dispute in the expert testimony, it is 
not a question for the jury. American Nat. Ins. Co. v. 
Smith, 18 Tenn. App. 222, 74 S. W. (2d) 1078. But in the 
instant case there is evidence to the contrary in the certifi- 
cate and examination of the medical examiner, even though 
the lay testimony is disregarded. 
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The appellant insists that the medical examiner did not 
make a thorough examination and never discovered this 
ailment in the assured. This examination was made only 
about two weeks before the policy was delivered. The ex- 
amination was by a qualified physician who appeared at 
the trial as an expert witness. However, he did make an 
examination and made a written report answering several 
questions as to the insured’s physical condition, and by his 
own testimony at the trial showed that he used a stetho- 
scope. In the certificate of Dr. Thomas made in September, 
1935, he expressed a decided opinion as to the health of 
the assured and stated in this certificate that the insured’s 
health was good and recommended him to the company. 
Now the lips of the insured are sealed and a different opinion 
is expressed. The contention that the medical examiner 
did not make a complete examination is considered and 
examined on a similar contention made to the court in 
Remfry v. Mutual Life Ins. Co., 196 8. W. (Mo. App.) 775, 
wherein the following language is used: 

“In view of these examinations by defendant’s medical 
examiners, in which they found that the deceased was not 
suffering from the diseases now claimed by the defendant, 
the evidence on the point was contradictory, and therefore 
a jury question was presented. Buchholz v. Ins. Co., 177 
Mo. App. 683, 160 S. W. 573 (other authorities). 

“But defendant urges that, as defendant’s medical ex- 
aminer testified at the trial that he refrained from making 
a more thorough examination of the insured because of 
the latter’s answers made at the time of the examination 
and in his application respecting his condition of health, 
for that reason the medical examiner did not make as 
careful an examination as he otherwise would have done, 
and that the latter’s report was partially based on the in- 
sured’s answers made at the time. 

- “A similar contention was made in the case of Bruck v. 
Ins. Co., 185 S. W. loc. cit. 756, and in making answer 
thereto the court said: 

“‘But this affords nothing more than the basis for an 
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argument to be addressed to a jury, and in nowise affects 
the ruling on the demurrer to the evidence. This testimony 
could by no means entirely overcome the effect of the cer- 
tificate of the medical examiner, who had full opportunity 
to examine the insured, and who did examine him and found 
nothing physically wrong with him.’” 

The general rule stated above as to the weight to be 
given to the opinions of experts is applicable, and it is for 
the jury to pass on the question of the assured’s health and 
whether or not he had a serious disease, and upon the evi- 
dence in this case we would not be warranted in conclud- 
ing, as a matter of law, that the only inference that could 
be drawn from the evidence is that the assured was not in 
good health or had a serious disease. It is clearly disputed 
that the insured was treated for a serious disease by a 
physician within two years before the issuance of the policy, 
and, therefore, that was also a question for the jury to de- 
termine. 

While, if we were deciding this case in the first instance, 
we might be inclined to decide the issues differently, how- 
ever, this is not a sufficient reason for us to substitute our 
opinion for that of the jury and to hold that, as a matter of 
law, there was no question for the jury to decide. 

The plaintiff is allowed $150, to be taxed as costs, as 
attorneys’ fees for services in this court. 

The judgment of the district court is 

AFFIRMED. 


MICHAEL D. NOLAN ET AL., APPELLEES, v. DoROTHY F. KLUG 
ET AL., APPELLANTS. 
279 N. W. 791 


FILED May 27, 1988. No. 30265. 


1. Taxation: Tax SaLes. Private tax sale certificate issued by 
county treasurer to city on December 21, 1934, after making 
due return to county clerk on December 10, 1934, does not con- 
travene section 77-2013, Comp. St. Supp. 19385. 
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2. Such sale dates from the issuance of the 
certificate to the city, not from the date when the county 
treasurer receives the money therefor. Comp. St. 1929, secs. 
77-2010, 77-2011. 

3. : REDEMPTION. Foreclosure having been com- 


menced more than two years subsequent to issuance of tax sale 
certificate, defendants are barred from the right of redemption 
on confirmation of such judicial sale. Phelps County v. City of 
Holdrege, 183 Neb. 139, 274 N. W. 483. 


APPEAL from the district court for Box Butte county: 
EArL L. MEYER, JUDGE. Affirmed. 


R. O. Reddish, for appellants. 
Boyd & Metz, contra. 


Heard before Goss, C. J., EBERLY, PAINE, CARTER and 
MESSMORE, JJ., and LIGHTNER and SPEAR, District Judges. 


SPEAR, District Judge. 

Action to foreclose tax lien. From a decree of the dis- 
trict court for Box Butte county granting foreclosure, the 
defendants, appellants here, have appealed. 

Appellants own certain lots in Alliance in Box Butte 
county. In October, 1934, there were taxes and assess- 
ments in the sum of $4,763.33, with accruing interest and 
costs, delinquent thereon. The county treasurer gave due 
notice of a public tax sale, including this item, and duly 
opened the sale in November, 19384. On December 10, 1934, 
the county treasurer made a return of the sale to the coun- 
ty clerk, and on December 21, 1934, the county treasurer 
issued a private tax sale certificate to the lots here in- 
volved to the city of Alliance. The taxes and interest at 
that time amounted to $5,767.98. December 8, 1936, the 
city of Alliance sold the certificate to Michael D. Nolan, 
who instituted this suit on February 23, 1987, and is now 
appellee here. : 

Defendants allege twelve grounds of error, but they all 
resolve themselves, we think, into three propositions: 

First. That the certificate issued by the treasurer is 
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void because the treasurer did not hold the sale open until 
the first Monday in January. 

Second. That the purchase by the city of the certificate 
was a “paper sale’ with no money changing hands and 
therefore it was not a true sale but only a transfer of the 
lien. 

Third. That the defendants have two years after the 
confirmation of sale in the district court in which to re- 
deem. 

As to the first contention, the writer of this opinion can 
do no better than to quote an opinion of the attorney gen- 
eral written July 8, 1937. The opinion is as follows, and 
this court now adopts it: 

“You ask our opinion as to whether the purchase of tax 
sale certificates by county treasurer for the county is in- 
valid by reason of the fact that the public sale of the land 
for taxes was not kept open until the first Monday of 
January. 

“You say that the contention has been made that section 
77-2013, Comp. St. Supp. 1935, requires that a public sale 
for taxes be kept open until the first Monday of January. 

“This section relates to the return made by the county 
treasurer to the county clerk of the real estate sales and 
reads as follows: 

“On or before the first Monday of January following 
the sale of the real property, the treasurer shall file in the. 
office of the county clerk a return thereon as the same shall 
appear upon the treasurer’s sale book, and such return, 
duly certified, shall be evidence of the regularity of the 
proceedings.’ 

“Prior to the amendment of 1933 (Session Laws, 1933, 
page 520) the date specified in the section just quoted was 
December instead of January. 

“In our opinion there is nothing whatever in this section 
of the statutes, either before or after the amendment there- 
to, that requires the public sale of land for taxes to be held 
open until the final report day specified therein. This sec- 
tion merely requires the county treasurer to report the 
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sales made to the county clerk, and by its very language 
this report may be made ‘before’ the last day specified 
therein. 

“Section 77-2006, Comp. St. 1929, seems to be the only 
statutory provision dealing with the date for beginning and 
ending public sales of real estate for taxes. This section 
provides: 

“‘On the day designated in the notice of sale the county 
treasurer shall commence the sale of those lands and town 
lots on which the taxes and charges have not been paid, 
and shall continue the same from day to day, Sundays and 
holidays excepted, until each parcel, or so much thereof as 
Shall be sufficient to pay the taxes and charges therein, 
including the cost of advertising, shall have been sold or 
offered for sale.’ 

“Under the section just quoted the duty to ‘continue’ 
the sale from ‘day to day’ ends when the property is ‘sold 
or offered for sale.’ This, in our opinion, may be ac- 
complished prior to the final day a report is required to be 
made by the county treasurer to the county clerk. This 
conclusion seems to be supported by the general statement 
of law as found in 61 C. J. 1191, and the language of the 
court in the case of State v. Farney, 36 Neb. 587, which 
interpreted an earlier statute of this state upon the same 
subject but materially different from the present section 
77-2006.” 

Next as to the second proposition: The statutes govern- 
ing sales to cities are as follows: 

_ Section 77-2010, Comp. St. 1929: “Whenever any real 
estate subject to sale for taxes shall be within the corpo- 
rate limits of any city, village, drainage district or irriga- 
tion district such city, village, drainage district, or irri- 
gation district shall have the right and power, through its 
governing board or body, to purchase such real estate for 
the use and benefit, and in the name of said city, village, 
drainage district or irrigation district as the case may be; 
and the treasurer of said city, village, drainage district or 
irrigation district may assign the certificate of purchase 
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by indorsement of his name on the back thereof, when di- 
rected so to do by written order of the city council of the © 
city, board of trustees of the village, board of directors of 
the drainage district, or of the irrigation district as the 
case may be. No such sale shall be made to any city, vil- 
lage, drainage district or irrigation district by the county 
treasurer when such lands have been previously sold to the 
county, but in any such case, the city or village, drainage 
district or irrigation district may purchase the tax certifi- 
cate held by the county: Provided that the county treasurer 
shall not be required to account to the state treasurer, or 
to any person, for the amount of taxes due and represented 
by such certificate or certificates of purchase, until the 
drainage district or the irrigation district authorities as. 
the case may be, have sold the certificate or certificates. 
of purchase of such real estate, or until, by redemption or 
foreclosure proceedings, he shall have received the money 
thereon.” 

Section 77-2011, Comp. St. 1929: “Whenever real estate 
is purchased by a county board, or by the city or village 
treasurer, the county treasurer shall not be required to 
account to the state treasurer, or to any person, for the 
amount of taxes due, until the county board or city or 
village authorities have sold the certificate or certificates. 
of purchase of such real estate, or until, by redemption 
or foreclosure proceedings, he shall have received the 
money thereon.” 

The statutes make it apparent that the legislature in- 
tended that the tax sale to a city is to be considered in the 
same general category as sales to individuals. Not only 
this, but sections 77-2040 and 77-2041, Comp. St. 1929, 
provide that a city may either demand a deed under certain 
conditions or bring action to foreclose the tax lien, which 
indicates that the legislature intended a sale to a city to be 
complete when the certificate is issued. 

We therefore conclude that the sale in this case was con- 
summated on December 21, 1934, the date of the tax cer- 
tificate issued by the county treasurer to the city. 
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It seems that the third proposition is answered by the 
cases of Phelps County v. City of Holdrege, 1383 Neb. 139, 
274 N. W. 488, Connely v. Hesselberth, 132 Neb. 886, 273 
N. W. 821, and Peterson v. Swanson, 133 Neb. 164, 274 N. 
W. 482, which held that, where foreclosure was commenced 
more than two years subsequent to issuance of tax sale 
certificate, the defendant was barred from the right of re- 
demption on confirmation of the judicial sale. 

In the case at bar we have said that the sale to the city 
took place at the time the treasurer gave the city the tax 
certificate. No foreclosure was instituted thereon until 
over two years from that date had elapsed. We deem it 
unnecessary to again state the holdings in the above cases 
or to restate the reasoning. The defendants are barred 
from the right of redernption on confirmation of the sale. 

AFFIRMED. 


A. H. PIERSON, APPELLEE, V. STANLEY D. FAULKNER ET AL., 
APPELLANTS, 
279 N. W. 8138 


FILep May 27, 1938. No. 30114. 


1. Statutes. AMENDMENT: TITLE. The title of an act to amend 
a section of the statutes by an amendment that is germane to 
the section amended is sufficient to comply with the requirements 
of section 14, art. III of the Constitution of Nebraska, if such 
title designates the section to be amended and declares the pur- 
pose of the act to be that of amending and repealing such section. 

CONSTITUTIONALITY. An act amendatory of 

one gectisn of the statute and which merely incidentally restricts 

the operation of other prior existing statutes not set forth 
therein does not violate the constitutional provision requiring 
sections as amended to be set forth in the amendatory act. 

: If a bill has been introduced in the 
legis:ature within the time limit provided by the Constitution, 
amendments that are’ germane to the subject of such bill may 
be made after the expiration of such time limit. 
CONSTRUCTION. The rule that statutes in pari materia 
should be construed together applies to earlier as well as to 
contemporaneous statutes. 
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When necessary to effectuate the legislative 
intent, a proviso in an amendatory act will be construed to apply 
to a section of an earlier statute in pari materia with such sec- 
tion. 

6. Constitutional Law: STATUTES. When a statute is ambiguous 
or susceptible of two constructions, one of which creates ab- 
surdities, unreasonableness or unequal operation and the other 
of which avoids such a result, the latter should be adopted. 

7, Usury. A clause in a mortgage upon real estate located in a 
foreign state to the effect that the mortgagor will pay the tax 
upon the note secured thereby does not render such note usurious, 
even though such note bears interest at the maximum rate al- 
lowed by the provisions of sections 45-101 to 45-105, Comp. St. 
1929, and even though such note is taxable under the provisions 
of section 77-701, Comp. St. 1929. 


APPEAL from the district court for Scotts Bluff county: 
GEORGE W. IRWIN, JUDGE. Affirmed. 


Clarke & Patterson, for appellants. 
F. J. Reed, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMoRE, JJ., and TEWELL, District Judge. 


TEWELL, District Judge. 

This action was begun in the district court for Scotts 
Bluff county upon a promissory note. By agreement trial 
was had to the court. From a judgment in favor of the 
plaintiff for the face amount of the note plus interest as 
per the terms of the note the defendants appeal. 

The defendants admit the execution of the note, and 
allege that the contract evidenced by the note and the real 
estate mortgage given to secure the payment thereof was 
usurious. The material facts are not in dispute. On March 
15, 1930, the defendants were indebted to the plaintiff in 
the sum of $2,000, and on that date and in payment of 
such debt executed a note to plaintiff for the principal sum 
of $2,000, due March 15, 1932. This note bore interest at 
10 per cent. per annum. Its payment was secured by a 
mortgage given by the defendants to the plaintiff upon real 
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estate located in the state of Colorado... This mortgage 
contained a clause requiring the defendants to pay all 
“taxes, levies and assessments levied upon this mortgage 
or the note which this mortgage is given to secure.” As 
interest on this note the defendants paid the plaintiff the 
sum of $533.33, and on December 20, 1982, executed the 
note in suit in renewal of the note dated March 15, 1930. 
Payment of this second note was secured by a mortgage 
upon the same real estate in Colorado as was mortgaged 
to secure the note of March 15, 1930. Except as to date and 
the provisions as to time due, the two notes were identical 
in amount and as to form and provisions, as was likewise 
the two real estate mortgages above mentioned: Each 
mortgage above mentioned was executed at the same time 
and as a part of the same transaction as the note it was 
given to secure. Upon this second note the defendants paid 
interest to August 1, 1936, in the,sum of $722.22. No 
mortgage other than upon real estate in Colorado secured _ 
either of these two notes. No payment other than the pay- 
ments of interest above mentioned has been made upon 
either note. The defendants seek to have the payments of 
interest applied upon the principal. Defendants by their 
answer plead that chapter 178, Laws 1927 (section 77-1503, 
Comp. St. 1929) is unconstitutional and void for the rea- 
son that such act violates both sections 7 and 14 of article 
III of the Constitution of the state of Nebraska. By reply 
to the answer of the defendants, the plaintiff pleads the 
law of Colorado relative to the taxation of notes secured 
by a mortgage upon real estate. By stipulation during trial 
the parties agreed that the law of Colorado as pleaded by 
the plaintiff existed at the time of the execution of the 
note dated March 15, 1930, and at all times since. The 
sections of the Colorado statutes pleaded by plaintiff pro- 
vide that, when real estate has been mortgaged to secure 
a note, such real estate and note shall be taxed as a unit 
and as of the value of such real estate, and further provide 
that such note shall not be otherwise taxed. At the trial 
the parties stipulated that no taxes had ever been levied 


868 NEBRASKA REPORTS (VoL. 134 


Pierson v. Faulkner 


or paid upon either of the above-mentioned notes. At all 
times material to this action the plaintiff and both defend- 
ants were residents of Nebraska. Both notes above men- 
tioned were payable at a bank in Mitchell, Nebraska. 
Nothing in the record shows any intent of the parties to 
cause their contract to be governed other than by the laws 
of Nebraska. 

A brief statement relative to some of the statutes of 
Nebraska, and relative to a few prior holdings of this 
court, in addition to the facts above outlined, will aid in © 
making clear our view of the law applicable to such facts. 
Sections 45-101 to 45-105, both inclusive, Comp. St. 1929, 
as existing at the time both notes above mentioned were 
delivered, provided that any rate of interest agreed upon 
not exceeding 10 per cent. per annum for the forbearance 
of money should be valid, and further provided that, if a 
rate of interest greater than 10 per cent. per annum were 
contracted for, such fact would not render the contract 
void, but that if, in an action on such contract, proof be 
made that such contract provided for interest at a greater 
rate than 10 per cent. the plaintiff could only recover the 
principal without interest minus any interest paid. Sec- 
tion 77-1502, Comp. St. 1929, provided that a real estate 
mortgage for assessment purposes was an interest in the 
real estate conveyed by such mortgage, and provided that 
the interest conveyed by the mortgage should be assessed 
and taxed against the interest of the mortgagee, and that 
the value of the real estate in excess of the mortgage should 
be assessed and taxed against the interest of the mort- 
gagor. Section 77-1503, Comp. St. 1929, provided that, 
when any mortgage upon real estate contained a condition 
to the effect that the mortgagor should pay the tax as- 
sessed against the mortgage or the debt secured thereby, 
the interest of the mortgagee and the interest of the mort- 
gagor should be taxed as one unit and not separately. Such 
section, in referring to such a condition in a mortgage, 
contained the following sentence: 

“An agreement of this character in the mortgage shall 
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not destroy the negotiability of any note secured thereby 
nor render such note usurious.” (Italics ours.) 

Section 77-701, Comp. St. 1929, provided that a note 
secured by a mortgage upon real estate located other than 
in Nebraska, such as the one in suit, when owned by an 
individual, should be taxed where assessed at the rate of 
eight mills on the dollar of the actual value thereof, the 
same to be assessed and collected where the owner resides, 
and further provided that such tax should be in lieu of all 
other taxes upon such note. From the year 1911 to the time 
of the passage of chapter 178, Laws 1927, the words “nor 
render such note usurious,” italicized above, were not con- 
tained in section 77-1508, supra. By such chapter 178 the 
provisions of said section 77-1503 as theretofore existing 
(then section 5952, Comp. St. 1922) were purported to be 
repealed, such provisions to be reenacted in the identical 
words of the section repealed, and the phrase “nor render 
such note usurious” to be added thereto. In the case of 
Stuart v. Durland, 115 Neb. 211, 212 N. W. 31, this court 
held that a note secured by a mortgage upon real estate in 
Nebraska was usurious when the note and mortgage exacted 
the maximum legal rate of interest and in addition required 
the maker to pay the taxes upon the interest of the mort- 
gagee in the mortgaged premises. The opinion in that 
case was filed February 1, 1927. The legislature was then 
in session, and the purported enactment of said chapter 
178, Laws 1927, occurred. 

Under the state of facts above outlined, and under the 
condition of the statutes and holding of this court above 
mentioned, and under certain existing facts relating to the 
manner of the passage of said chapter 178, Laws 1927, and 
to the title thereto hereinafter mentioned, the sole question 
presented is that of whether or not the note in suit is 
usurious. 

Since we are unable to agree with certain contentions of 
the defendants hereafter mentioned that relate to the note 
in suit being usurious regardless of the validity of said 
chapter 178, Laws 1927, it would become necessary to de- 
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termine the validity, and also the effect, if valid, of such 
chapter after a disposition of such contentions. Both brevity 
and clarity in this opinion will be aided by a disposition 
of the contentions of defendants relative to such chapter 
178, Laws 1927, being void prior to a discussion of other 
contentions made by the defendants. 

Appellants contend that said chapter 178, Laws 1927, 
is void on account of restrictions contained in section 14, 
art. III of the Constitution of this state. Such section, as 
in force at the time of the purported passage of said chap- 
ter 178, provided in part as follows: 

“No bill shall contain more than one subject, and the 
same shall be clearly expressed in the title. And no law 
shall be amended unless the new act contain the section or 
sections as amended, and the section or sections so amended 
shall be repealed.” 

The title to said chapter 178, Laws 1927, which now ap- 
pears as section 77-1503, Comp. St. 1929, is as follows: 

“An act to amend section 5952, Compiled Statutes of 
Nebraska for 1922, relating to revenue, to declare an 
emergency and to repeal said original section.” 

As heretofore noted, the only change made in said original 
section 5952 was the addition thereto of the words “nor 
render such note usurious.” Such words, by their very 
nature, merely restrict and in no way enlarge the operation 
and effect of the provisions of the original section, and 
therefore cannot be other than germane thereto. The title 
to an act to amend a section of the statutes by an amend- 
ment that is germane to the original section amended is 
sufficient to comply with the provisions of section 14, art. 
III of the Constitution of Nebraska, requiring the subject 
of the amending act to be expressed in its title, if such title 
properly designates such original section by number only 
and declares the purpose of the act to be that of amending 
and repealing such original section. See 59 C. J. 816, and 
cases cited in the footnotes; In re Estate of Austin, 116 
Neb. 187, 216 N. W. 171. 

The appellants contend that said chapter 178, Laws 
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1927, violates said section 14, art. III of the Constitution, 
in that it amends sections 45-101 to 45-105, Comp. St. 
1929, above mentioned, and also section 77-701 above men- 
tioned, without containing such sections as amended. With 
this contention we cannot agree. These last-mentioned 
sections are not amended by said chapter 178. True, the 
effect of those sections is incidentally restricted. To up- 
hold this contention of defendants would be to cause the 
provisions of the Constitution requiring an amendatory 
act to set forth the section or sections as amended to re- 
sult in a different but worse evil than the evil that such 
provisions were intended to prevent. New legislation would 
be rendered very difficult of attainment. A major portion 
of new legislation effects incidentally in some form a large 
portion of prior existing statutes. An act amendatory of 
one section of the statutes, and which merely incidentally 
restricts the force and effect of other prior existing stat- 
utes, does not violate the constitutional provision requiring 
sections as amended to be set forth in the amendatory act, 
even though such other sections are not set forth. 59 
C. J. 871, and cases cited in the footnotes. 

Appellants contend that said chapter 178, Laws 1927, 
is void on account of section 7, art. III of the Constitution 
of this state. This section provides that after the expira- 
tion of the twentieth day of the legislative session no bill 
shall be introduced unless upon recommendation of the 
governor by special message, and that the introduction of 
bills after such twenty days shall be restricted to such 
special message. No. special message of the governor dealt 
with the amending act involved herein. House Roll 421, 
introduced during the first twenty days of the session, was 
a bill for an act to amend section 5951, Comp. St. 1922, 
which section is now section 77-1502, Comp. St. 1929, above 
mentioned. Its purpose was to provide that the mortgagee 
should pay the tax assessed against the mortgagor’s in- 
terest in mortgaged real estate if the mortgagor failed to 
pay such tax. After the expiration of the first twenty 
days of the legislative session, said House Roll 421 was 
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amended in the course of its passage and finally passed in 
the form of said chapter 178. Thus the title of the bill 
‘was changed in such manner as to cause the declared pur- 
pose of the bill to be that of amending section 5952, Comp. 
St. 1922, instead of section 5951 thereof, and the body of 
the bill changed so as to add the words “nor render such 
note usurious” to section 5952 as theretofore existing. A 
reference to the history of the five sections (sections 77- 
1501 to 77-1505, Comp. St. 1929) that now form article 
15, ch. 77, Comp. St. 1929, will disclose that they were all 
originally enacted at one time and as a part of one act 
(chapter 105, Laws 1911). They dealt with the assessment 
and taxation of mortgages upon real estate. To avoid fur- 
ther discussion of such history, reference is here made to 
the dissenting opinion of Judge Eberly in War Finance 
Corporation v. Thornton, 118 Neb. 797, 226 N. W. 454. 
Attention is called to the fact that the majority opinion 
in that case differed from the dissenting opinion only upon 
the question of whether or not it was necessary therein to 
determine the validity of said chapter 178, Laws 1927, the 
notes upon which that action was based having been exe- 
cuted prior to the passage of such chapter. The said chap- 
ter 105, Laws 1911, was complete within itself and con- 
stituted original and independent legislation. The amend- 
ment to section 77-1508, by chapter 178, Laws 1927, is as 
germane to section 77-1502 as to the section amended. 
When a bill has been introduced in the legislature within 
the time limited by the Constitution for the introduction 
of bills, amendments that are germane to the subject- 
matter of such bill may be made after such time limit has 
expired. Chittenden v. Kibler, 100 Neb. 756, 161 N. W. 
272; State v. Ryan, 92 Neb. 636, 189 N. W. 235; 59 C. J. 
544; 25 R. C. L. 878, sec. 125. The subject-matter of 
House Roll 421 as originally introduced related to the taxa- 
tion of real estate mortgages. The bill as it finally passed 
dealt only with a restriction upon the operation and effect 
of a provision in a real estate mortgage relating to such 
taxation. The amendment outlined above did not violate 
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section 7, art. III of the Constitution, on account of being 
made after the expiration of the first twenty days of the 
legislative session at which it was made. 

Defendants contend that the decision in Stuart v. Dur- 
land, supra, was not based upon any provision of section 
77-1508, Comp. St. 1929, but rather upon a construction 
of sections 45-101 to 45-105, Comp. St. 1929, above men- 
tioned, together with section 77-1502, Comp. St. 1929, and 
that such decision would have been as it was even though 
section 77-1503 had not existed. Such contention is per- 
haps based on sound logic. They then further contend that 
therefore the amendment to section 77-1503 does not now 
effect the construction that now must be placed upon the 
same sections aS were involved in the Stuart v. Durland 
case. With this contention we do not agree. Such a conten- 
tion overlooks the fact that the sections involved in the 
case of Stuart v. Durland, supra, must now be read in con- 
nection with section 77-1503, supra. The rule that statutes 
in pari materia should be construed together applies to 
earlier as well as to contemporaneous statutes. The pre- 
sumption is that the legislature at the time of the passage 
of section 77-1503, supra, had in mind the provisions of all 
existing earlier statutes and that it intended to create a 
harmonious whole. 25 R. C. L. 1063, sec. 287, and cases 
cited. When necessary to effectuate the legislative intent, 
a proviso in an amended section of a statute will be con- 
strued to apply to other sections of the act containing such 
amended section, or to apply to sections of other acts in 
pari materia with such amended section. 59 C. J. 1088. 

A further contention of the defendants is that said chap- 
ter 178, Laws 1927, relates only to mortgages upon real 
estate in Nebraska, and that the laws of Colorado are im- 
material. That the laws of Colorado are immaterial, we 
agree. No usury laws of Colorado are pleaded or proved. 
If the note in suit is usurious, such fact’ must arise from 
the provisions of sections 45-101 to 45-105 and 77-701, 
above mentioned, under the same reasoning aS was ap- 
plied to the effect of such sections, together with section 


874 NEBRASKA REPORTS [VoL. 134 


Pierson v. Faulkner 


77-1502, in Stuart v. Durland, supra. Before the debt se- 
cured by the note in suit was created, said chapter 178 
became effective. Thus we now have the question of whether 
or not said section 77-701 is prevented from having the 
same effect in connection with sections 45-101 to 45-105, 
supra, as section 77-1502 was.declared to have in the case 
of Stuart v. Durland. 

With the contention of the defendant that said chapter 
178 deals only with mortgages upon real estate in Ne- 
braska, we cannot agree. At the time said chapter 178 
was passed the above-mentioned section 77-701, Comp. St. 
1929, was in effect. It provided for the assessment of notes 
secured by a mortgage upon real estate in a foreign state 
at eight mills upon the dollar of valuation. If this conten- 
tion of the defendants were upheld, we would then have 
the situation of a note bearing the maximum rate of in- 
terest allowed by sections 45-101 to 45-105, supra, when 
read alone, being rendered usurious on account of being 
secured by a mortgage upon real estate in a foreign state, 
when it would not be usurious if secured by a like mortgage 
upon land in this state. If the mortgage were upon land 
that lies partly in this state and partly in a foreign state, 
what would be the situation with relation to usury? When 
a statute is ambiguous or fairly susceptible of two con- 
structions, one of which creates absurdities, unreasonable- 
ness or unequal operation and the other of which avoids 
such results, the latter will be adopted in the construction 
of such statute. 25 R. C. L. 1017, sec. 255. 

The question here involved is that of whether or not 
chapter 178, supra, being declared valid, is in part materia 
with sections 45-101 to 45-105, supra, and section 77-701, 
supra, so far as such sections relate to usury and the effect 
of the provisions of the revenue laws with relation thereto. 
If these sections are in pari materia and all are read to- 
gether as they relate to the subject ‘of usury, then the pro- 
visions of section 77-701 do not cause the note in the case 
at bar to exact a greater rate of interest than allowed by 
law. If, on the other hand, these sections are read as hav- 
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ing no relation to each other, then said section 77-701 
causes the note in suit to be usurious under the holding in 
the Stuart v. Durland case. Various canons of statutory 
construction might appropriately be declared to be ap- 
plicable to this question. Some of these are those relating 
to ascertaining the intent of the legislature, to the history 
of the sections involved, to the evil sought to be remedied, 
to the reasonableness of the result attained by the construc- 
tion adopted, and to the circumstances surrounding the 
enactment of the statutes under consideration. None of 
these canons of which we are aware are inconsistent with 
views herein expressed. A discussion of when statutes 
are deemed in part materia and when they are not is found 
in 25 R. C. L. 1060-1069. When all canons of construction 
are considered, we declare that the sections of the statutes 
above mentioned are in pari materia with relation to the 
subject of usury, and that section 77-701, supra, since the 
enactment of said chapter 178, does not cause a note se- 
cured only by a mortgage upon real estate in a foreign 
state to be usurious, even though the note exacts the maxi- 
mum rate of interest allowed by sections 45-101 to 45-105, 
supra, and even though such mortgage contains a clause 
to the effect that the mortgagor will pay the taxes assessed 
upon such note or such mortgage. 

We find no error prejudicial to the rights of the defend- 
ants in the record, and the judgment of the trial court is 

AFFIRMED. 


HAROLD 8S. WHALEY ET AL., APPELLEES, V. JACK MATTHEWS, 
APPELLANT: COSMOPOLITAN OLD LINE LIFE INSURANCE 
COMPANY, APPELLEE: HAZEL W. JEWELL ET AL., 
INTERVENERS, APPELLEES. 

280 N. W. 159 


FILED JUNE 10, 1938. No. 30151. 


1, Corporations. “A director of a corporation bears to it and its 
stockholders a fiduciary relation and is treated by‘ courts of 
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equity as a trustee.” Howell v. Poff, 122 Neb. 798, 241 N. W. 
548. 

2. Trusts. “Every violation by a trustee of a duty required of it 
by law, whether wilful and fraudulent, or done through neg- 
ligence, or arising through mere oversight or forgetfulness, is 
a breach of trust.” First Trust Co. v. Carlsen, 129 Neb. 118, 
261 N. W. 333. 

A trustee is personally liable to beneficiaries of a fund 
for any misapplication of the fund to other beneficiaries not 
entitled thereto. State v. Lincoln Hail Ins. Co., 183 Neb. 496, 
276 N. W. 169. 

4, Insurance. Under the general principles of equity, aided by 
sections 44-1106, 44-1107, and 44-1108, Comp. St. 1929, a 
mutual life insurance company may not discriminate in its dis- 
tribution to its members. 

MUTUAL COMPANIES: MISAPPLICATION OF FUNDS: SUIT 

To Recover. The surplus of a mutual life insurance company 

belongs to its members and a minority member may sue, on 

behalf of himself and all others similarly situated, for mis- 

apptication thereof. Folts v. Globe Life Ins. Co., 117 Neb. 723, 

223 N. W. 797. 

DOMESTIC COMPANIES: INVESTMENTS. A domestic in- 

surance company is limited in its real estate mortgage invest- 

ments to bonds or notes secured by first mortgages. Comp. St. 

1929, sec. 44-310. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


Beghtol, Foe & Rankin, for appellant. 
Bernard S. Gradwohl and Robert G. Simmons, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ. 


Goss, C. J. 

The three plaintiffs and three interveners, ail holders 
of certain types of insurance contracts, brought this suit 
in equity against Jack Matthews and Cosmopolitan Old 
Line Life Insurance Company, on behalf of themselves and 
others similarly situated, for breaches of trust and violations 
of duty. They charged Jack Matthews, president of the 
company, with wrongful diversion of moneys from various 
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funds belonging to the company. The result was a 
judgment against Matthews and the company for $191,300. 
Matthews alone appealed. 

The decree, dated December 10, 1986, shows that the 
items making up the above total sum of the judgment 
were: (1) $65,000 removed and overpaid from the cumu- 
lative endowment funds and $9,750 interest thereon, mak- 
ing the total of this first item $74,750; (2) $90,000 re- 
moved and overpaid from the general fund, plus interest 
thereon in the sum of $17,250, making the total of this 
item $107,250; ard (8) $9,300 for the negligent and wrong- 
ful purchase of securities known as the Neverve mortgages, 
without securing and examining an abstract of title thereof, 
which would have revealed prior liens and would: have 
avoided such loss. This makes a grand total of $191,300. 

The insurance company had its origin in 1917 or 1918, 
beginning as Cosmopolitan Club of America, a cooperative 
investment association. In 1923 it became a mutual asso- 
ciation as Cosmopolitan Thrift Association. In 1926 a 
mutual legal reserve insurance company was organized 
under the same name and it was agreed that members of 
the old association might exchange their memberships 
for insurance contracts in the newly organized mutual 
legal reserve insurance company. These contracts were 
called “thrift certificates.” In 1929 the name of the 
company was changed to the Cosmopolitan Old Line Life 
Insurance Company. The life insurance participation was 
comparatively small, the chief business being the selling 
of thrift contracts as before, but thrift contracts were 
issued by the new company and contained the added life 
insurance feature. From the first the contracts issued 
by the various companies were issued by a mutual organiza- 
tion owned exclusively by its members. Since the organiza- 
tion of the present life insurance company some straight 
life insurance not connected with the thrift certificates has 
been issued, but the funds in connection with such straight 
life insurance contracts have been separately held and are 
not involved in this action. 
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For each unit of a general thrift certificate the holder 
contracts to pay in one dollar each month for ten years. 
Thus, when matured, he has paid in $120. The certificate 
contains this provision: ‘The Company agrees that not 
more than $28.00 per unit shall be allotted during the 
life of this contract to the General Fund for payment of 
all expenses of supervision and management.” The com- 
pany, by the terms of the contract, agrees to act as trus- 
tee for all holders of this class of certificates, as a whole, 
for their payments, after deducting that proportion of 
the payment alotted for expense of supervision and manage- 
ment and the net premium on the amount of insurance 
in force the current year under each respective certificate, 
which resultant amount, together with the accumulated 
interest thereon, shall be the basis for the fund known as 
the “cumulative endowment fund,” which shall constitute 
the surplus of the association belonging to the holders 
of this class of certificates. 

The contract provides that the company will pay the 
holder at the terminal age of the certificate a sum of money 
computed as follows: 

“J. The entire amount he has placed in the Cumulative 
Endowment Fund, plus,— 

“2. His proportionate share of the net interest earnings 
on said fund compounded annually, plus,— 

“3. His proportionate share of the money left in the 
fund by reason of lapse of other holders of such cer- 
tificates, together with the interest accumulations thereon, 
compounded annually, plus,— 

“4. His proportionate share of all surplus interest 
earned on the funds of such members who withdrew before 
arriving at their terminal age, plus,— 

“5. His proportionate share of all withdrawal values 
forfeited by beneficiaries who upon death of such member 
surrender the certificates for insured settlements, plus,— 

“6. His proportionate share of all interest earnings 
compounded annually on all such withdrawal values for- 
feited by beneficiaries. 
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“7 Also a participation in any saving in expense of 
supervision and management as determined by the Board 
of Directors.” 

Then there was also a form of “Educational Certificate,” 
which had the same general provisions of the other cer- 
tificate described, but with the accumulations arising upon 
the forfeiture of the certificates on any surrenders upon 
the death of dependents for whose benefit the certificates 
were taken out. 

Each application for a thrift certificate was attached to 
and made a part of the thrift certificate and contained 
this provision: : 

“I hereby designate the Cosmopolitan Old Line Life 
Insurance Company as Trustee of my payments to the 
Company or its authorized agent, and agree that my 
share of the Cumulative Endowment Fund of the Com- 
pany Shall be distributed according to the computation 
of the Company under the terms of the certificate to be 
issued to me hereon.” 

In blackfaced type on the margin of the certificate 
opposite the paragraph stating how settlements will be 
computed appears “Guaranteed Prompt Settlement of Full 
Share of Funds,” and in a later paragraph of the certificate 
is stated: ‘The distribution of surplus, as well as the 
loan, extended insurance, and surrender values provided 
in this certificate are based upon the premiums paid rather 
than upon the American Experience Table of Mortality.” 

Literature put out by the company, and in evidence, 
says that the association “offers a unique plan of cooperative 
saving to the public’: and, under the heading “How It’s 
Done,” recites: ‘First: Expenses are limited; Second: No 
dividends to stockholders; Third: Members get full share 
of surplus.”’ 

It should be stated early that there is no evidence show- 
ing or tending to show that Matthews, who is held for the 
payment of this large sum, ever profited to any extent 
(unless he profited by overpayment of his own thrift cer- 
tificate), or that any of the other seven directors, who 
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were Fred Eymer, an employee of the company, F. B. Flem- 
ing, Sterling F. Mutz, H. A. Taylor, R. W. Reynolds, 
C. H. Roper, and D. H. Campbell, and voted the disburse- 
ments of the company on thrift certificates maturing from 
time to time during the period (1928 to 1935), ever profited 
personally. Yet none of the other directors was made a 
defendant in this action. 

Defendant Matthews was a director of the company 
continuously from 1922. He was vice-president from 1922 
to 1927 and president from 1927 to 1930 and again in 
1935. He was chairman of the investment committee 
from 1927 to the date of the trial, and was chairman of 
the board or executive committee from June, 1935. 

The accounting firm of Martin & Cole made an investi- 
gation and report with particular reference to the amounts 
paid by the company on thrift certificates of the character 
owned by plaintiffs and others for whom they brought 
suit, to determine whether there had been overpayments 
on those certificates paid from 1929 to 1935, both years 
inclusive. They did not pretend to make a complete audit 
of the affairs of the company. The company furnished 
them such records as were needed for the purpose. Pri- 
marily the records used were the general ledger and certain 
books of original entry and the worksheets of the company 
actuary which had been used by him to provide the data 
for fixing payments each of the years named. These work- 
sheets were made by D. H. Campbell, who was the actuary 
as well as vice-president of the company. They were in 
his handwriting and were made each year by him up to the 
time of his death (probably in July, 1934). 

O. R. Martin and Edward E. Lamphere, of Martin & Cole, 
did most of the investigation for plaintiffs (though others 
of their organization worked on the investigation) and 
both of them testified and their written report is in evidence. 
Mr. Martin testified in support of the report. On cross- 
examination he admitted certain errors in his report, but 
we do not think the errors were sufficient to change the 
legal result that would follow even if correction were al- 
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lowed for the errors. It would take too much space and 
discussion to detail the results of the report, which can 
be readily noted in the following statement we have pre- 
pared, showing the year, the amounts deduced from the 
worksheets as actually payable on each unit, the correct 
amounts payable as deduced from all sources, the amounts 
actually paid and the total overpayment: 

Year Amounts shown Amounts Amounts Overpayment 

by Worksheets Payable paid 


1928 $165.25 $130.76 $231.29 $ 5,026.50 
1929 140.33 135.70 210.88 11,502.54 
1930 131.36 137.54 214.35 22,582.14 
1931 124.72 132.57 214.60 13,699.01 
1932 127.82 135.36 200.80 2,617.60 
1933 129.90 136.37 175.55 29,132.38 
1934 129.90 132.48 164.58 32,196.30 
1935 128.48 126.16 150.86 38,803.70 

$155,560.17 


The report discloses that in the last three years about 
$65,000 came from the cumulative endowment fund and 
the additional excess payment of $90,000 came from the 
general fund. The great bulk of the company’s business 
consists of these thrift units. As a result of the alleged 
unwarranted action of the company in taking money from 
these two funds to pay substantial bonuses to already 
matured thrift certificates, those funds have been depleted 
so that it is claimed to have jeopardized payments of cer- 
tificates to mature later. And there is sufficient evidence 
to warrant the statement that the insurance department 
of the state stepped in and took over the company so as to 
make it more probable that the thrift certificate holders 
may stand a better chance to get at least their principal 
back than would be possible if the past management and 
practices had continued. 

The minutes of the directors’ meetings were in evidence 
for the years when these payments were made and they 
show that the payments were authorized by the directors 
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to be made on the maturing thrift certificates. We believe 
Matthews was present as a director at all of those meetings. 
The minutes show no dissenting, vote on the subject of 
disbursements to pay maturing thrift certificates. 

Defendant bases his denial of any overpayment, and if 
there were any overpayments to holders of thrift certificates, 
upon the advice and reports of D. H. Campbell, the skilled 
actuary of the company, and upon the advice of Sterling 
F. Mutz, the attorney, who were both directors of the 
company. As the minutes of the directors show, Mr. 
Campbell was a director of the company up to his death 
near the end of the period under examination, and Mr. 
Mutz was a director, too, during all the period. Usually 
the motion fixing the disbursement for the current year to 
maturing thrift certificate holders was made by the one 
and seconded by the other. They were considered to be 
supported by the worksheets of Mr. Campbell, the actuary, 
which must have been the result of complicated computa- 
tions of the many intricate factors inhering in such matters. 
It is not claimed by any one familiar with such elements 
that it is a simple thing to determine results when so 
many factors have to be taken into consideration. 

But, in each instance, there was added to the worksheet 
finding of Mr. Campbell, the actuary, a sum which appears 
to be arbitrarily added to secure the payments made to 
holders of thrift certificates. For example, the work- 
sheet of the actuary Campbell, dated December 31, 1932, 
purporting to show the elements entering into the 1933 
values to be distributed to thrift certificate holders, found 
the transfer value of these certificates as $129.90 each. 
When the directors met on January 30, 1933, the minutes 
show that the value of each thrift certificate was fixed at 
$175.55, and the evidence shows that the latter amount was 
paid. The amounts shown on the worksheet for each year 
and the amount paid to each thrift holder are shown on 
the schedule previously appearing in this opinion, based 
on the testimony of Mr. Martin. 

Defendant procured and used in evidence a report of 
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Haight, Davis & Haight, consulting actuaries, who examined 
the company from October 15, 1925, to April 30, 1936. 
They also made use of an audit of October 15, 1925, made 
by Lester M. Buckley, a certified public accountant. Thomas 
M. Mott and Arthur Haight, on behalf of these consulting 
actuaries, testified for defendant. It might be said that 
their testimony sought to justify the attributing of general 
funds and of mortality funds to the payments of the 
amounts complained of by plaintiffs to thrift certificate 
holders, but that position was based upon the belief that the 
directors had a right, and the power, to determine how 
much of mortality savings can be distributed to certificate 
holders. That, of course, being a question of law, cannot 
bind the courts. So they were not permitted by the trial 
court to state the opinion. It might be well to remark 
here that mortality savings upon life insurance policies 
are in no way connected with this investigation. Whenever 
that term has been used by the parties it merely refers 
to any savings upon the thrift certificates. 

To go into the many volumes of evidence would unduly 
extend this opinion. Suffice it to say that we think it fully 
sustains the findings of the trial court that the directors 
arbitrarily added each year to the funds payable to holders 
of thrift certificates sums not based upon actuarial findings 
and to which the thrift certificate holders whose thrift 
certificates were maturing during those years were not en- 
titled. These overpayments jeopardized and depleted funds 
which should have been saved to apply to the certificates of 
holders maturing in later years, of which there were many. 
The probability, from the evidence, appears to be that, if 
the company had continued to make like payments to thrift 
certificate holders, these payments would soon have so 
depleted the funds of the company that they would early 
have reached the point that the thrift certificate holders 
could not be paid back the principal which they had paid 
in by persisting for the ten years of their contracts; and 
that, if and when the company was taken over by the 
state insurance department and in due time taken over 
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by another insurance company which would attempt to 
carry out the thrift contracts, a like result would follow. 

Another phase of this case is involved in the purchase, 
as an investment for the company, of two certain mortgages 
made by Charles Neverve and wife. They were purchased 
from the Federal Trust Company (of Lincoln) in November, 
1932. Mr. Matthews made the purchase and signed the 
company checks for them, totaling $9,300. He did not 
obtain an abstract showing that the mortgages were first 
liens on the real estate. It developed that Kansas City 
Life Insurance Company had a first mortgage of $10,800 
and there were mechanics’ liens on the property aggre- 
gating $4,000. Defendant argues that he was not negligent 
in taking these mortgage loans without having an abstract 
of title furnished showing clear title in the mortgagor 
because (as he says) the Federal Trust Company was 
solvent and he had further protected the Cosmopolitan by 
having a surety bond in a reputable company furnished 
by the Federal Trust Company guaranteeing the Cos- 
mopolitan that no loss would accrue by reason of the pur- 
chase of such mortgages. The record does not bear out the 
statement that the Federal Trust Company was in good 
financial condition when the Neverve loans were taken, 
whatever Mr. Matthews may have supposed; it was made 
a bankrupt a few months later. The Neverve first mort- 
gages were purchased by the Kansas City Life Insurance 
Company, they were foreclosed by it, and in the decree 
they were made a first lien on the real estate, the mechanics’ 
liens were made second liens, and the claim of Cosmopolitan 
Life Insurance Company was disallowed and canceled. 

‘We are of the opinion the district court was right in 
holding that, in the circumstances, defendant Matthews 
was liable for not securing mortgage investments that 
were first liens. 

From the facts appearing in evidence, we apply the 
following principles of law: 

“A director of a corporation bears to it and its stock- 
holders a fiduciary relation and is treated by courts of 
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equity as a trustee.” Howell v. Poff, 122 Neb. 793, 241 
N. W. 548. See Nebraska Power Co. v. Koenig, 93 Neb. 
68, 1839 N. W. 839; Bodie v. Robertson, 113 Neb. 408, 203 
N. W. 590. 

“Every violation by a trustee of a duty required of it 
by law, whether wilful and fraudulent, or done through 
negligence, or arising through mere oversight or forget- 
fulness, is a breach of trust.” First Trust Co. v. Carlsen, 
129 Neb. 118, 261 N. W. 333. See Masonic Bldg. Corpora- 
tion v. Carlsen, 128 Neb. 108, 258 N. W. 44. 

A trustee is personally liable to beneficiaries of a fund 
for any misapplication of the fund to other beneficiaries 
not entitled thereto. State v. Lincoln Hail Ins. Co., 183 
Neb. 496, 276 N. W. 169. 

Under the general principles of equity, aided by sections 
44-1106, 44-1107, and 44-1108, Comp. St. 1929, a mutual 
life insurance company may not discriminate in its dis- 
tribution to its members. 

The surplus of a mutual life insurance company belongs 
to its members and a minority member may sue, on behalf 
of himself and all others similarly situated, for misappli- 
cation thereof. Folts v. Globe Life Ins. Co., 117 Neb. 723, 
' 223 N. W. 797. 

A domestic insurance company is limited in its real 
estate mortgage investments to bonds or notes secured by 
first mortgages. Comp. St. 1929, sec. 44-310. 

The judgment of the district court is 

AFFIRMED. 


CAROLINE CATHERINE SCHULTZ, APPELLEE, V. JOHN HANCOCK 
MUTUAL LIFE INSURANCE COMPANY, APPELLANT. 
280 N. W. 165 


FILED JUNE 10, 1938. No. 30308. 


1. Imsurance: Poiicy: CoNSTRUCTION. “A contract of insurance 
should be given a reasonable construction so as to effectuate the 
purpose for which it was made. In cases of doubt, it is to be 
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liberally construed in favor of the insured.” Hamblin v. 
Bauebre Life Assurance Society, 124 Neb. 841, 248 N. W. 397. 
ToraL Disapitiry. “A literal inter- 
pretation of the term ‘total disability,’ in an accident insurance 
policy implying by its terms utter mental and physical help- 
lessness as a condition of liability, will not be adopted, where 
it would result in an unreasonable and unjust forfeiture of the 
accident insurance.” McCleneghan v. London Guarantee & 
Accident Co., 182 Neb. 131, 271 N. W. 276. 

ToTAL DISABILITY: QUESTION FOR JURY. Where differ- 
ent minds may draw different conclusions as to whether the 
facts establish liability for permanent and total disability, it 
is the duty of the trial court to submit the question to a jury. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Harley G. Moorhead and Emmet S. Brumbaugh, for 
appellant. 


Fried & Mars, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE, 
CARTER and MESSMORE, JJ. 


Goss, C. J. 

This is an action by plaintiff, the widow of Otto W. 
Schultz, and the beneficiary named in a group policy cer- 
tificate of insurance issued by defendant to the insured as an 
employee of Armour & Company. The insured died October 
27, 1935, and plaintiff sued for $2,000, alleged to be due 
under a “total, continuous and permanent disability’ pro- 
vision of the policy. From a verdict and judgment for 
plaintiff for $2,139.83 entered therein and an allowance to 
plaintiff of $400 attorney fees, defendant appeals. 

The chief defense is that the policy had not been in 
force after May 30, 1935, and that insured was never 
prior to that date permanently and totally disabled. Defend- 
ant alleges that the insured was discharged on May 30, 
1935, for drunkenness and that ended the liability on the 
policy, and that thereafter the insured was gainfully em- 
ployed by Arnold Brothers of Chicago from July 22, 1935, 
to October 7, 1935. 
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The permanent total disability provision of the policy 
provided that before the insured became 60 years of age 
he must become wholly disabled by bodily injuries or disease 
and be permanently, continuously and wholly prevented 
thereby for life from engaging in any occupation or em- 
ployment for wage or profit. The insured was about 48 
years of age when he died. 

Though less than 48 years of age at the time of his 
death, the insured had worked for Armour & Company 35 
years, the last 10 years as a salesman out of the whole- 
sale market. He was absent without leave and Mr. Water- 
bury, the general manager, testified that he discharged 
him because he had been warned many times before that 
he would be discharged for such cause. The insured had 
been in the habit of laying off without notice when he was 
on a drunken spree. This occurred several times the last 
year of his service. 

When he was finally discharged he went to Chicago. 
Mr. Waterbury recommended him to Armour & Company 
of Chicago because he had been a very good salesman and 
believed if he got away from the environment he might 
possibly straighten up. He, however, was employed by 
Arnold Brothers of Chicago as a meat salesman and 
worked there from July 22, 1935, to October 7, 1935. 

There is evidence that his height was six feet and two 
inches and his normal weight about 250 pounds. Plain- 
tiff testified that his weight at the time of his death was 
100 pounds and the attending physician testified that his 
weight at that time appeared to be 130 to 140 pounds. 
This physician, Dr. Oswin F. Koch, of Chicago, testified 
that the patient died of acute leukemia. Leukemia is a 
latent, progressive and incurable disease due to a de- 
rangement of the blood-making organs of the body. Toward 
the end the patient suffered from acute muscular myocar- 
ditis, which probably was the immediate cause of death, 
although the leukemia probably produced the said heart 
trouble. 

The wife and daughter of the insured and neighbors, 
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friends and relatives testified to their relation to the in- 
sured and as to his habits, appearance and symptoms. 
We do not think it is necessary to go into this evidence 
in detail. It formed, in part, the basis of the hypothetical 
question put to the experts. 

Dr. B. C. Russum, of Omaha, in charge of the depart- 
ment of pathology and medicine in Creighton University, 
qualified as an expert and gave an opinion based upon a 
hypothetical question fairly stating the evidence pro- 
duced on behalf of plaintiff as to the condition of the in- 
sured prior to his removal to Chicago as well as there- 
after. He testified that, assuming the facts stated to be 
true, the insured was suffering from leukemia on and 
before May 30, 1935. Dr. A. C. Fellman and Dr. Frederick 
J. Wearne, both of Omaha, expressed the same opinion 
in answer to a similar hypothetical question. 

Plaintiff testified that, when the insured was working 
in Chicago for the few weeks before his last illness in 
the summer of 1935, and during the last few months in 
Omaha, he came home during the day occasionally and 
rested for a time and then continued his work. This was 
not in accordance with his habit formerly when he was 
in good health. From January, 1935, he had become very 
nervous. He was irritable and slept poorly. His nose bled 
frequently, lasting an hour or so at a time. He had lost 
much weight except as to his abdomen, which became 
enlarged. His face had become thin and had a yellow 
color. He had a foul breath, was very constipated, the 
stools were black and had a bad odor. After he was 
discharged in Omaha and went to Chicago he quit drink- 
ing intoxicating liquors and did not drink any more until 
the last week of his life. 

“A contract of insurance should be given a reasonable 
construction so as to effectuate the purpose for which it 
was made. In cases of doubt, it is to be liberally con- 
strued in favor of the insured.” Hamblin v. Equitable Life 
Assurance Society, 124 Neb. 841, 248 N. W. 397; Oswald 
v. Equitable Life Assurance Society, 128 Neb. 173, 258 
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N. W. 41; Woods v. Central States Life Ins. Co., 1382 Neb. 
261, 271 N. W. 850. 

“A literal interpretation of the term ‘total disability,’ in 
an accident insurance policy implying by its terms utter 
mental and physical helplessness as a condition of liability, 
will not be adopted, where it would result in an unreasonable 
and unjust forfeiture of the accident insurance.” McClen- 
eghan v. London Guarantee & Accident Co., 1382 Neb. 131, 
271 N. W. 276; Serven v. Metropolitan Life Ins. Co., 132 
Neb. 6387, 272 N. W. 922. 

In the McCleneghan case above, the insured was a phy- 
sician and surgeon, who was injured in an automobile colli- 
sion October 20, 1933. He thought the injuries were 
minor and continued to work, believing his injuries were 
due to indigestion. In April, 1934, an X-ray examination 
disclosed a diaphragmatic hernia, for which he was operated. 
He was totally disabled and recovered for disability from 
April 1, 1934, to August 1, 1934. There, as here, the 
jury found that the disease was latent and that the in- 
sured was not precluded from recovering because he had 
attempted to carry on for a time as if he were not totally 
disabled. 

Where different minds may draw different conclusions 
as to whether the facts establish liability for permanent 
and total disability, it is the duty of the trial court to 
submit the question to a jury. 

We are of opinion the trial court did not err in sub- 
mitting the issues of fact to the jury. 

Besides errors assigned because the trial court did not 
take the case from the jury as requested at the close of 
plaintiff's evidence and again at the close of all the evidence, 
defendant has assigned many other errors relating to 
evidence and to instructions. We have examined them 
and content ourselves with saying that they do not show 
prejudicial error. 

Plaintiff is allowed $200 for attorney fees in this court. 

The judgment of the district court is 

AFFIRMED, 
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Jensen v. Romigh 


HANS JENSEN, APPELLEE, V. J. VICTOR ROMIGH : EARL HEFF- 
NER, APPELLANT. 
280 N. W. 223 


FILED JUNE 10, 1938. No. 30355. 


Trial: DIRECTION oF VERDICT. Where but one rational conclusion 
can be drawn from all the evidence, it is the duty of the trial 
court to direct a verdict or to render judgment accordingly. 


APPEAL from the district court for Lincoln county: 
J. LEONARD TEWELL, JUDGE. Affirmed. 


Hoagland, Carr & Hoagland, for appellant. 
Shuman & Overcash, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ. 


Goss, C. J. 

The first trial of this case was reviewed by this court and 
an opinion handed down about a year ago, reversing a 
judgment which had been rendered on the direction of a 
verdict against plaintiff. Jensen v. Romigh, 133 Neb. 71, 
274 N. W. 199. The case went back to the district court 
and was tried on substantially the same pleadings as 
before. At the conclusion of all the evidence the district 
court sustained the motion of plaintiff and entered judg- 
ment against defendants J. Victor Romigh and Earl Heffner. 
Defendant Heffner alone has appealed. 

The former opinion included in full the written agree- 
ment of Romigh and Heffner as a copartnership and 
Hans Jensen at the time the latter advanced the money 
here sued for, so we do not copy it again here. It pur- 
ported to make plaintiff a limited partner in the firm 
for one year with a provision for extension for another 
year by mutual agreement, and such an extension was 
made. Plaintiff had sued on an oral contract for repay- 
ment of the $5,000 advanced by him as a loan. The 
former opinion decides that the contract was vague and 
ambiguous, that a fair construction of it is that plain- 
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tiff loaned the money to the partnership, that the practical 
interpretation put upon the agreement is one of the best 
indications of its true intent, that the trial court had 
erroneously excluded letters of plaintiff bearing on the 
subjects treated by letters of defendants, and that even 
the letters written by defendant Romigh for his firm were 
sufficient to carry the case to the jury on the theory that 
plaintiff had loaned his money to the company. 

On this trial there is, of course, no complaint of plain- 
tiff that this evidence was not fully received, akc 
plaintiff won. 

All that was decided in the former opinion became the 
law of the case. Some of these things are reargued in this 
hearing. We have considered them and find no reason to 
change the ruling here. 

In sustaining the motion for judgment for plaintiff at 
the close of all the evidence, the trial court said in part: 

“The written contract as well as any evidence introduced 
to substantiate the claims of the defendants is not sufficient 
to place the parties to the contract in the position they 
would occupy if a relationship of a limited partnership 
existed between them. The written contract itself, as 
well as the interpretation placed upon it by the parties 
by their actions subsequent to its execution conclusively 
shows that the parties intended that the principal sum ad- 
vanced by the plaintiff should be repaid to him regardless 
of whether or not the partnership of Romigh and Heffner 
was financially successful.” 

After examining the evidence received by the trial court 
under the law laid down in our prior decision, we have 
reached the same conclusion so clearly stated by the trial 
court in the above paragraph quoted from his decision. 
It seems that it would be a useless gesture to submit the 
issues of fact to a jury. This evidence would not support 
a judgment for defendants. 

Where but one rational conclusion can be drawn from 
all the evidence, it is the duty of the trial court. to direct 
a verdict or to render judgment accordingly. American 
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Surety Co. v. Musselman, 90 Neb. 58, 182 N. W. 729; Farm- 
ers Grain & General Shipping Ass'n v. Jordan, 107 Neb. 
537, 186 N. W. 528. 

Taking into consideration the former decision which 
formed the law of the case and which we find no reason 
to modify, and the evidence on the second trial, we are 
of the opinion there was no error on the part of the trial 
court. The judgment is therefore 

AFFIRMED. 


WILLIAM DONKER, APPELLEE, V. CENTRAL WEST PUBLIC 
SERVICE COMPANY ET AL., APPELLANTS. 
280 N. W. 168 


FILED JUNE 10, 1988. No. 30856. 


1. Workmen’s Compensation: EviDENcE. “Cogent reasons and cir- 
cumstances that strengthen the opinion of expert witnesses as 
to a scientific fact in issue and tend to weaken opposite expert 
opinions may determine the issue.” Montgomery v. Milldale 
Farm & Live Stock Improvement Co., 124 Neb. 347, 246 N. W. 
734, 


“Where the evidence is conflicting and cannot be 
reconciled, this court, upon a trial de novo in a workmen’s 
compensation case, will consider the fact that the district court 
observed the demeanor of witnesses and gave credence to the 
testimony of some rather than to the contradictory testimony 
of others.” Cunningham v. Armour & Co., 183 Neb. 598, 276 
N. W. 3938. 

3. Evidence in the record examined, and held ample to support the 
findings and judgment of the district court. 


APPEAL from the district court for Dakota county: 
MARK J. RYAN, JUDGE. Affirmed. 


Brown, Fitch & West and George W. Leamer, for 
appellants. 


Bliven & McKinley, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ. 
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EBERLY, J. 

This is an appeal in a workmen’s compensation case by 
the Central West Public Service Company, a corporation, 
and its insurance carrier, from an adverse finding and 
judgment. The judgment appealed from awarded William 
Donker, employee, the sum of $10.27 each week from and 
after January 3, 1936, for temporary total disability, for a 
period not to exceed 300 weeks, less, however, the amount 
of $10.27 each week for 17 weeks, or the sum of $174.59 
previously voluntarily paid to the employee in behalf of 
appellants. Certain claims for medical services were also 
allowed. 

The appeal presents a limited field for investigation. 
‘The appellants admit the employment of plaintiff, the rate 
of his wages, the occurrence of the accident on January 3, 
1936, arising out of and in the course of his employment, 
and that in said accident, “plaintiff slipped and fell, causing 
can injury to his coccyx,” and “that compensation has been 
paid by defendants from January 4, 1936, to May 1, 1936, 
at the rate of Ten and 27/100 Dollars ($10.27) per week.” 
‘So, the only questions for determination are the extent of 
‘the injuries then received by plaintiff and the nature of 
the disabilities occasioned thereby. 

The plaintiff, a man of 46 years of age and weighing 
‘a little less than 200 pounds at the date of the accident, 
had been employed by the Central West Public Service 
‘Company at Crystal Lake, Dakota county, Nebraska. He 
‘was engaged in running an ‘ice marker.” He testified 
that on this day, January 38, 1936, “turning around in the 
ice marker, I went to pull back on it to line it up; and 
when I pulled back my feet went out from under me and 
I fell,” that he lit on his body, “‘a little ways above my hips,”’ 
and “somewhere near the small of the back.” Further, 
that he could not get up at first and lay there awhile; 
that he then got up but found he could not continue his 
work; that his legs got kind of numb and there were pains 
in his legs and back; that he walked around for a while 
and tried to continue his work but found he could not; 
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that his foreman on the ice then sent him to the tool house, 
where the company timekeeper then dressed a superficial 
wound he had received on one of his legs, then called a 
car from the plant over at Sioux City, and took him over 
to Dr. Charles Katherman of Sioux City; that this doctor 
treated him for six or seven weeks, and his pains continued, 
and on April 12, 1986, Dr. Katherman operated on plain- 
tiff and removed the coccyx, and continued to care for 
him until the last week of April, 1936, when plaintiff was 
informed by this doctor that all had been done for him. 
that could be done, and that “he was going to release’ 
plaintiff. This doctor then advised plaintiff to do some- 
thing by way of exercise that would limber up his limbs. 
At that time plaintiff had a burning sensation up and 
down his spine that never left him. His “legs were numb 
and felt like a lot of needles were sticking in my leg— 
asleep like.” About May 20, 1986, plaintiff employed Dr. 
Graham of Sioux City, Iowa, who prescribed a brace for 
the lower part of the body, and treated him until about 
August 19, 1936. Plaintiff’s pains continued and he seemed 
to be growing worse, and Dr. Graham also prescribed. 
exercises, but the effect of taking them was to “put me 
all in.” Plaintiff then entered the Veterans’ hospital ir 
Lincoln, where, under the personal charge of Dr. H. Winnett 
Orr of Lincoln, Nebraska, he was treated from the 19th 
of August to the 3d day of November, 1936. Here plain- 
tiff’s tonsils were removed and some teeth were extracted. 
He was kept in a cast for five weeks and then given a. 
brace to wear, which he still uses continuously, and without 
which he is largely deprived of control of the lower part 
of his body. He was released from the Veterans’ hospital 
on November 3, 1936. At the trial plaintiff testified, viz.: 
“T haven’t got much use of my limbs, and have that 
burning sensation of the spine, and those places on the 
back, and my hip pains me all the time.” My legs are 
“still numb. My left leg is worse than the right one. 
There isn’t much feeling in it.” So far as exercise is 
concerned, plaintiff attempts to walk up town and back, 
once a day, ten blocks altogether. He can do no more now. 
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Later plaintiff employed Dr. Neil of Sioux City, who 
continued to care for him up to the date of the trial in the 
district court. During the month preceding the trial, he 
returned to Lincoln and was examined by Dr. Orr. 

Plaintiff testifies that prior to this accident of January 
8, 1986, he engaged in “all kinds of manual labor, shoveling 
coal, digging basements, hauling dirt, stacking hay, and 
all such work as that,” and that he never had any trouble 
with his back before. Even when he worked all day 
shoveling coal, he testifies that prior to this accident he 
never experienced any pain or discomfort in his back. 
As to plaintiff’s physical condition prior to January 3, 
1936, this testimony is not only without contradiction, but 
is fully corroborated by witnesses who knew plaintiff and 
worked with him for as much as fifteen years last past. 

The testimony of Dr. H. Winnett Orr of Lincoln, Ne- 
braska, who had charge of plaintiff and who personally 
supervised the treatment given him at the Veterans’ hos- 
pital at Lincoln, and who gave him an examination during 
the month preceding the trial in the district court, is, in 
part, as follows: “Q. Doctor, assuming that this man, 
William Donker, is engaged in manual labor, would you 
have an opinion as to the extent of his disability, if any, 
existing at this time? Will you answer yes or no? A. Yes. 
Q. What is your opinion? A. My opinion is that he is 
totally disabled for manual labor. Q. Would you have an 
opinion as to whether that is permanent or temporary? 
A. Yes; I have an opinion. Q. What is your opinion? A. I 
think he will not recover sufficiently to ever do manual 
labor again. I think it is permanent, in other words.” 

As to the condition of the lower spine, all the experts 
testifying conclude that at present the situation of the 
fifth lumbar vertebra is not normal. As to this condition, 
Dr. Orr also testified, in part, with reference to an X-ray 
picture concerning which he was then being cross-examined, 
viz.: ‘Now this vertebra, the fifth lumbar vertebra, the 
front edge should fit exactly to the front edge of this (in- 
dicating). Instead of that this (indicating) has slipped 
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forward about half an inch. Q. When you said should fit 
with the front edge of this? A. This (indicating) should 
come right down here. * * * Q. And the second ‘this’ was— 
(interrupted) A. The edge of the sacrum. Q. In other 
words the front edge of the fifth vertebra should be just 
in line, in line and above the front edge of the sacrum? 
A. That is right. They are somewhat out of line and the 
space between the two is wider than normal. That con-. 
dition he may have had before the injury or may have 
been aggravated by the injury or entirely caused by the 
injury. We cannot be sure about that a year and half 
afterwards. But theoretically it was a condition he had 
before and exaggerated by the injury. That is what we 
usually find.” 

Dr. C. W. Neil, who has been acquainted with plain- 
tiff for fifteen years, and has been his attending physician. 
since plaintiff’s release from the hospital, and who had 
treated him professionally many times prior to the accident 
in suit, testified, from the results of examinations made, 
including the use of X-ray plates, and his previous knowl--. 
edge of plaintiff’s condition, that the accidental fall suffered 
by plaintiff on January 3, 1936, would be sufficient to cause: 
the injuries from which he is suffering, and that his opinion 
is that plaintiff's present disabilities are due wholly and. 
entirely to that fall, and that he is totally and per-. 
manently disabled. 

With the conclusion thus stated, the evidence of defen-. 
dants’ experts conflicts, both as to the existence of reasons. 
stated as foundation therefor and the ultimate facts estab-. 
lished by the testimony. It would unduly extend this. 
opinion to abstract this evidence. 

Weare cited to this principle of construction, viz. : “Cogent 
reasons and circumstances that strengthen the opinion of 
expert witnesses as to a scientific fact in issue and tend to. 
weaken opposite expert opinions may determine the issue.’”” 
Montgomery v. Milldale Farm & Live Stock Improvement 
Co., 124 Neb. 347, 246 N. W. 734. See, also, McGuire v. 
Kansas City Bridge Co., 132 Neb. 1, 270 N. W. 669. 
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It is also true that, “Where the evidence is conflicting 
and cannot be reconciled, this court, upon a trial de novo 
in a workmen’s compensation case, will consider the fact 
that the district court observed the demeanor of wit- 
nesses and gave credence to the testimony of some rather 
than to the contradictory testimony of others.” Cunning- 
ham v. Armour & Co., 183 Neb. 598, 276 N. W. 393. See, 
also, Southern Surety Co. v. Parmely, 121 Neb. 146, 236 
N. W. 178; Sherman v. Great Western Sugar Co., 127 Neb. 
505, 255 N. W. 772. 

Bearing in mind these principles of construction, from 
the evidence as an entirety we arrive at the conclusion that 
the findings of the district court that plaintiff is now suffer- 
ing from at least temporary total disability are clearly 
established and in accord with the facts. 

It is undisputed in this record that prior to January 3, 
1936, plaintiff was an able-bodied laborer, capable of con- 
tinuously performing hard work without ill effects. No 
new element, so far as shown by proof in the record, has 
entered into the situation. But since that date his condition 
has been markedly and continuously changed. This sudden 
change of physical condition must be due to some cause. 
The only explanation which the testimony of defendants’ 
witnesses suggests is that plaintiff is a malingerer. But 
the evidence in the record preponderates against that con- 
clusion. Besides, plaintiff and all of his witnesses save 
one, and all of defendants’ witnesses save one, appeared 
in person and testified at the trial in the district court. 
The trial judge, from the conduct and demeanor of these 
witnesses on the witness-stand, and their manner of tes- 
tifying in his presence, had a better opportunity for deter- 
mining their credibility than has this reviewing court. This 
fact, under the limitations expressed in the authorities we 
have hereinbefore cited, is to be considered by this court 
in view of the conflicting nature of the testimony found 
in the record. 

Taking into consideration all the proofs in the record, 
and interpreting the same in the light of all the attendant 
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circumstances disclosed, and the clear course of the events, 
we arrive at the conclusion that the findings and judgment 
of the trial court are in strict accord with the established 
facts of the transaction and are supported by ample proof. 
It follows that the judgment of the district court is, in 
all respects, correct, and it is 
AFFIRMED. 


STATE, EX REL. RICHARD C. HUNTER, ATTORNEY GENERAL, 
PLAINTIFF, V. FRED P. MARCONNIT, DEFENDANT. 
280 N. W. 216 


FILED JUNE 10, 1988. No. 30205. 


1. Attorney and Client. The possession of a good moral character 
is required as a condition precedent to the right to practice law. 

The misconduct of an attorney indicative of moral 

unfitness to practice law, although not committed in a pro- 

fessional relationship, justifies disbarment. 

—: APPEAL. One cannot predicate error upon anything 

which he himself has induced in the trial court. 


Original proceeding by the state, on the relation of the 
attorney general, to disbar the respondent. Judgment of 
disbarment. 


Richard C. Hunter, Attorney General, Francis V. Robin- 
son and Paul P. Massey, for plaintiff. 


Fred P. Marconnit and Joseph D. Houston, for defendant. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and 
MESSMORE, JJ., and RYAN, District Judge. 


Day, J. 

The attorney general began disbarment proceedings 
against the respondent, Fred P. Marconnit, by filing an 
original complaint in this court. This comes before us 
now on a motion of the attorney general for judgment on 
the report of the referee. There were no briefs filed, but 
-the representative of the attorney general, Mr. Paul P. 
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Massey, and the respondent himself appeared before the 
court and argued the matter comprehensively. 

There were two specifications in the complaint, but the 
’ referee found in favor of the respondent upon one, and it 
will not be further considered by us. The referee, the 
Honorable George W. Pratt, found that the respondent in 
his conduct and dealings as an attorney has violated his 
oath, and violated the confidence placed in him by his 
client, and violated the duty which he owed to that client. 
The referee further found that by his conduct and his 
breach of duty he had been unprofessional, and he recom- 
mended his disbarment. 

The respondent has filed written objections to the report 
of the referee which are more or less of a formal nature, 
but which include all of the objections made orally before 
this court by the respondent, and they will be discussed 
and determined. It appears from the record that in Sep- 
tember, 1938, there was transferred to the respondent by 
Pearl Wyrick, a client, certain stock in the Omaha Loan 
& Building Association. This transfer was made so that 
the respondent might sell the stock to some third party 
and that Pearl Wyrick could thereby realize something 
from the stock. It further appears that the stock was not 
subject to immediate withdrawal on-account of the inability 
of the Omaha Loan & Building Association to make im- 
mediate payments upon withdrawal. The evidence fur- 
ther establishes that the respondent immediately caused to 
be transferred to himself the shares of stock which had 
been transferred to him for the purpose of selling to 
another, and that he used the shares of stock as collateral 
for a loan, and that the stock was subsequently sold. in order 
that something might be realized on the collateral. It is 
apparent from the record that this stock passed out of 
the hands of the respondent and was not subject to his 
control after October 6, 1933. At that time he did not 
report that fact to Mrs. Wyrick, and later on he negotiated 
with her at a time when she did not have any stock, and 
he had transferred her stock out of his hands for the 
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purchase of said stock, and paid her approximately $379 at 
different times during the first half of 1934. 

With this statement of facts we come to the first con- 
tention of the respondent that he did not receive any stock 
or any money from Mrs. Wyrick in a professional capacity. 
He states, and he sought to prove by evidence, that, in his 
transaction with Mrs. Wyrick, his was the relationship 
of a broker and not that of an attorney. A well-recognized 
authority states the rule thus: “The possession of a good 
moral character is universally required as a condition 
precedent to the right to admission to practice.” 6 C. J. 
573. And again the same authority states: “The standard 
of personal and professional integrity which should be 
applied to persons admitted to practice law is not satisfied 
by such conduct as merely enables them to escape the 
penalties of the criminal law.” 6 C. J. 574. 

In Nebraska, section 7-102, Comp. St. 1929, requires that 
an applicant for admission to the bar shall be of good moral 
character, and the rules of this court make the same require- 
ment, so that in this state the possession of a good moral 
character is required as a condition precedent to the right 
to practice law. This requirement obtains whether the trans- 
action complained of occurred in a professional capacity 
or not. If the contention of the respondent is true, and he 
was acting as a broker when the stock was transferred to 
him, he was not honest with his client when he did not 
tell her that the stock was beyond his ownership and con- 
trol. He was not able to return the stock to her after 
October 6, 1983. By concealing this fact, he later entered 
into negotiations for the purchase of said stock himself, 
and made a payment, the amount of which is disputed, but 
which is approximately $400, in the first half of 1934. It 
will be remembered that Mrs. Wyrick had, previous to 
that time, been a client of the respondent, and that he 
had handled many legal matters for her. This is only 
important as it shows the previous relationship between 
the parties, and the manner in which she approached him 
in her problem of selling the stock. It is not necessary that 
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one, in order to be found not of good moral character, must 
have shown affirmatively that his character was not such 
that he did not possess common honesty in the professional 
relationship. Even if his relationship is that of a broker, 
and if he violated the trust obligation as was done in this 
case, and concealed the fact from his cestui que trust, he 
does not possess the requisite moral character of an attorney. 
This is not to be misunderstood by the profession as mean- 
ing that an attorney is required to pay his debts beyond 
his ability in order to continue to practice law, but it does 
mean that the attorney cannot enter into another relation- 
ship and act dishonestly, and avoid an action of disbar- 
ment because of moral turpitude simply because he was 
not acting in his professional capacity. In a sister state 
the court of last resort stated the rule very tersely: ‘Mis- 
conduct indicative of moral unfitness for the profession is 
sufficient to justify the court in suspending an attorney 
from the practice of law even though the misconduct arose 
out of transactions where there existed no attorney-client 
relationship between such attorney and those with whom 
he dealt.” In re Disbarment of Waleen, 190 Minn. 13, 250 
N. W. 798. More recently this court held: ‘Misconduct 
of an attorney, indicative of moral unfitness for the pro- 
fession sufficient to deny an applicant admission to the 
bar, even if the act is not committed in a professional 
capacity, justifies disbarment.” State v. Scoville, 123 Neb. 
457, 243 N. W. 269. Later this court held, in State v. Black, 
125 Neb. 382, 251 N. W. 109, following the Scoville case, 
to the same effect. 

We think the rule applicable in this case is that the 
misconduct of an attorney indicative of moral unfitness to 
practice law, although not committed in a professional 
‘relationship, justifies disbarment. Surely the conduct of 
the respondent in this case, whether he was acting as the 
attorney or the broker for Mrs. Wyrick at the time the 
stock was transferred to him for sale in trust, was repre- 
hensible when, after the trust property had passed from his 
hands, he bargained with her without disclosing to her 
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the fact that he had already disposed of the stock and that 
he did not have any stock in his hands. He deceived and 
misled Mrs. Wyrick, and he caused her to sell the stock 
to him without paying for it. It was his duty at the time 
to disclose the facts to Mrs. Wyrick, and he did not do 
this. 

Much was said by the respondent as to a judgment re- 
turned in favor of Mrs. Wyrick by the district court which 
was not appealed from, and which was final against the 
respondent. Mrs. Wyrick brought an action in the district 
court to recover the value of the stock which she claimed 
had been transferred to him for the purpose of sale. She 
recovered a judgment, and much is said in the record by 
the representative of the attorney general, the respondent, 
and the referee as to the fact of this judgment. The opinion 
was expressed that the judgment was final as to the rela- 
tionship between the respondent and Mrs. Wyrick. The 
parties hereto discussed State v. Priest, 118 Neb. 47, 223 
N. W. 685, where it was held that “a suit for an accounting 
brought by the client against the said attorney is a final 
determination as to the rights of the attorney and client 
to the fund in question.” Whether the judgment in Wyrick 
v. Marconnit is final in this case furnishes an interesting 
question for discussion. However, no prejudice resulted © 
because the record discloses that the defendant testified as 
to the relationship and the representative of the attorney 
general offered to include all the evidence in that case. The 
respondent objected to that evidence, so that, if any error 
could be predicated upon that matter, the respondent is not 
in a position to raise it. It is‘a familiar rule of law, well 
established in this state, that one cannot lead a trial court 
into error and then predicate an appeal on that error. 
It is apparent from the record.that the respondent did not — 
offer any evidence which was rejected, and for that reason 
he cannot now predicate objections ‘to the referee’s report 
on-that ground. One cannot predicate error upon anything 
which he himself has induced in the trial court. The 
entire record indicates that the respondent did not deal 
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honestly with Mrs. Wyrick, and regardless of the rela- 
tionship between them the conduct indicates a lack of 
moral character which an attorney is required to maintain. 
It is therefore ordered that a judgment of disbarment be 
entered in accordance with the report of the referee, and 
that Fred P. Marconnit is enjoined from practicing law 
directly or indirectly through his agents and attorneys. 
JUDGMENT OF DISBARMENT. 


ANTONIE SHANLE, APPELLANT, V. HENRY BUSCH ET AL., 
APPELLEES. 
280 N. W. 174 


FILED JUNE 10, 1938. No. 303878. 


1. Wills: LIEN oN REALTY: RELEASE. When a bequest in a will is 
made a lien upon real estate, such lien may be released and 
satisfied by the one in whose favor it was made. 

Such a lien against real-estate may 
be paid off in cash, or the holder thereof may see fit to accept 
a promissory note in full payment thereof, and such note will 
be a good consideration for the release of such lien. 

3. Release. When a party of mature age, able to read and write, 
being somewhat experienced in business transactions, has an 
opportunity to read a release, and executes the same, she is 
bound thereby, her defense being that she does not remember 
the transaction at all. 


APPEAL from the district court for Stanton county: JOHN 
W. YEAGER, JUDGE. Affirmed. 


A. R. Oleson, for appellant. 
Fay H. Pollock, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and 
MESSMORE, JJ., and BLACKLEDGE, District Judge. 


PAINE, J. 
The plaintiff brings an action in equity for an account- 
ing of the amount alleged to be due her under a lien upon 
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real estate, and prays that the land be sold and her lien 
satisfied. The defense is that she had executed a full re- 
lease of her lien before a notary public, and the court in 
its decree found against the plaintiff, from which find- 
ing she appeals. 

Henry Busch, Sr., of Howells, Colfax county, Nebraska, 
died testate in 1925, and in his last will and testament he 
devised various tracts of real estate to each of his sons, 
Luey, Charley, Henry, Frank, William, and Herman, and 
then provided for certain liens upon land or funds to be 
raised from the lands devised to the above sons to pay to 
his son John $6,000, to his daughter Theresa $6,000, to his 
daughter Lena $6,000, to his daughter Antonie $6,000, and 
$6,000 to his son Albert. 

This is simply a very brief statement of the provisions 
of the will for these children, as there are other bequests 
and sundry provisions which are omitted from this state- 
ment. In this action we are only concerned with the $6,000 
bequest made to his daughter Antonie, which was com- — 
bined with the devise to his son Henry, and found in the 
fourth paragraph of the will, exhibit No. 5. and reads as 
follows: 

“T give, devise and bequeath to my son Henry Busch the 
northwest quarter of section number thirteen, township 
number twenty-one north, range number three east of 6th 
P. M., except the west half of the southwest quarter of said 
northwest quarter, subject to the condition that he pay 
the note of $6,000 which I owe to my son Frank Busch at 
the present time, or if by the time of my death I have 
paid said note and have borrowed the money elsewhere he 
is then to pay $6,000 of the indebtedness that I may have 
incurred since this date, and upon the further condition 
that he and his wife, make and deliver to my daughter 
Antonie Shanle a valid note and mortgage for $6,000, due 
seven years after date of my death, bearing interest at the 
rate of 5% payable annually, said mortgage to cover the 
land hereby given to him subject to no indebtedness ex- 
ceeding $6,000. And if said mortgage is given subject to 
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any other lien or mortgage against said land (not ex- 
ceeding $6,000 as stated) and he finds it necessary to ex- 
tend or renew such first lien or mortgage, said Antonie 
Shanle is to release the second mortgage held by her with 
the understanding that said Henry Busch and his wife make 
and deliver to her a new second mortgage on same land 
subject to no more other lien or mortgage than said $6,000, 
said new mortgage to be due at the same date at which the 
old mortgage would have fallen due and to be on the same 
terms and rate. However, if said Henry Busch should 
prefer to pay said amount of $6,000 in cash instead of 
giving said second mortgage, he may do so, and he is to 
have the privilege of paying or reducing said mortgage at 
any time and not continue to pay interest on the amount 
thus paid. Said above described land is given to my said 
son Henry Busch upon the further condition that he pay 
the sum of $7,750 into a fund which is to be divided amongst 
some of my other children as below provided.” 

Henry Busch testified that he gave his sister Antonie a 
note for $6,000 to pay off the provision in his father’s will. 
The note is exhibit No. 3, and is dated February 1, 1927, 
for $6,000, for five years, at 5 per cent. interest, and the 
back of the note has indorsed thereon some six payments 
of interest, and an indorsement of $2,000 on the principal 
under date of March 28, 1927. Exhibit No. 2 is the re- 
lease signed by Antonie Shanle, which sets out that she 
is one of the heirs mentioned in the last will of Henry 
Busch, deceased, and is the one to whom Henry Busch (Jr.), 
another heir, was to execute and deliver one mortgage for 
$6,000, and she acknowledges that she has received from 
him a note for $6,000 in lieu of the $6,000 mortgage men- 
tioned in said last will and also in the decree of the pro- 
bate of said estate, and that no mortgage is therefore due 
her, as provided in said last will and decree of Henry Busch, 
deceased, and this release was subscribed and sworn to 
before J. R. Kosta, a notary public, on February 3, 1927. 
Mr. Kosta testified that this instrument was prepared and 
mailed to him by Mr. Wertz, of Schuyler, who was attorney 
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for the estate, and that Mrs. Shanle came to his bank and 
signed it before him as notary public. 

It appears that against this farm of Henry Busch a 
mortgage of $11,000 was given to Fred Taylor on February 
29, 1932, and the plaintiff prays in her petition that the 
balance due her of $4,850 with 5 per cent. interest be 
decreed to be a first lien against the land of Henry Busch, 
and prior to the mortgage given to Fred Taylor, which 
shall be decreed to be subjected to the amount due her on 
her lien. 

Answers and cross-petitions were filed by Henry Busch 
and Fred Taylor, who seeks a foreclosure of his mortgage 
of $11,000. Practically the only question at issue in the 
trial of this case was whether the release signed by the 
plaintiff was a valid and good release of her right to have 
a mortgage lien against the land of her ‘brother Henry. 
The trial court dismissed the plaintiff’s petition, and gave 
a decree of foreclosure upon the $11,000 mortgage of Fred 
Taylor. 

The asignment of errors set out that the court erred in 
finding that exhibit No. 2 constituted a release of the lien 
of the plaintiff under the will of her father; that the court 
erred in dismissing the action of the plaintiff; and, third, 
that the decree is contrary to, and not suported by, the 
competent evidence in the case. The plaintiff supports 
these errors by citing many authorities holding that a 
release of an existing right cannot be sustained when it is 
made without consideration or by misrepresentation of its 
contents and purport, whether innocent or otherwise. 

The plaintiff testified that her brother Henry made a 
payment to her of $2,000, and paid $200 interest each year 
until March 16, 1932, and that in March, 1936, he paid her 
$3850. On cross-examination she testified that she was 
56 years of age, and that her husband died in 1936, and 
that she had been accustomed to transacting business before 
his death. She admitted that she could read and write 
English, and admitted that it was her signature on exhibit 
No. 2, the release in this case, but she said that she could 
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not remember signing tnat paper or any paper like it. 
She remembered Mr. J. R. Kosta, and knew that he was 
a notary public and a bank officer, and said that she had 
transacted business with Mr. Kosta, but that she had 
never seen the $6,000 note given to her by Henry Busch until 
last October, and that she did not remember signing exhibit 
No. 2 at all; that she never directed any one to credit the 
$2,000 on the back of the note which she received, or to 
credit any interest payments thereon. She admitted that 
she had left the note in the bank, and that she had re- 
ceived all the payments of money indorsed on the back 
of the note. 

J. R. Kosta testified that, at the time she signed the re- 
lease, exhibit No. 2, he had called her attention to the 
note that he had there in the bank, and that he wanted 
her to sign this receipt, exhibit No. 2, for the note, and 
She signed it; that L. R. Coufal, president of the Howells 
State Bank, obtained a mortgage from Henry Busch on 
this land about April 1, 1927, for $11,000; that exhibit 
No. 8, the $11,000 mortgage to Fred Taylor, is dated 
February 29, 1932. 

Mr. Coufal identified an agreement made June 14, 1934, 
being exhibit No. 9, in which, in arranging to borrow 
$21,000 from the Federal Land Bank of Omaha, Rudolph 
Shanle and wife, the plaintiff, Antonie Shanle, assigned 
by such exhibit No. 9 a $1,000 interest in the debt due 
from her brother Henry, represented by the note of $6,000, 
with payment of $2,000 thereon, and which exhibit sets 
out that her lien against the land was released to give 
Henry Busch an opportunity to refinance the mortgage 
against the land, and therefore it appears from this exhibit 
No. 9 that she had used the note of her brother Henry as 
collateral security for $1,000. 

In the examination of the plaintiff, it does not appear 
from her answers that she claims to have been under any 
mental incompetency, or that she was suffering any physical 
disability, nor does she charge any misrepresentations in 
regard to the terms of such release, and frankly admits 
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that her signature appears upon this release of her lien, 
exhibit No. 2, but testifies that she has no recollection what- 
ever of signing the instrument. 

It cannot be seriously contended that Henry Busch could 
not legally settle the lien charged against his land in the 
will of his father by paying his sister the $6,000 in cash, 
and if she was willing to accept his promissory note for 
$6,000 in lieu of cash and release her lien against his land, 
then in the absence of misrepresentations or fraud it would 
bind the plaintiff, for a charge on real estate for a bequest 
may be paid, released, and satisfied by the agreement of 
the parties to accept a certain note in lieu of cash. Very 
v. Levy, 13 How. *345, 14 L. Ed. 173; 41 C. J. 791; De Coo 
v. Woodworth, 96 Mich. 362, 55 N. W. 987. 

In the Nebraska case of Pasewalk v. Bollman, 29 Neb. 519, 
45 N. W. 780, it was held that, if a plaintiff accepts county 
warrants and promissory notes in satisfaction of a judg- 
ment, it constitutes a good payment of such judgment. 

In 6 R. C. L. 885, sec. 225, it is said, generally, that 
courts will hold parties bound to their contracts if the in- 
tention of the parties can be arrived at from the contract; 
that the courts will not make an attempt to ascertain the 
actual mental processes of the parties, for the law pre- 
sumes that parties understand the import of their con- 
tract, and intended to be bound thereby. 

It seems to this court that, when a party of mature age, 
able to read and write, being somewhat experienced in 
business transactions, and having the opportunity to read 
a release, executes the same before a notary public, she is 
bound thereby, when her defense is that she does not 
remember the transaction at all. 

Finding no prejudicial error in the record, the decree of 
the trial judge is hereby 

AFFIRMED. 
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LLOYD E. PETERSON, APPELLANT, V. BRINN & JENSEN COM- 


PANY, APPELLEE. 
280 N. W. 171 


Finep JUNE 10, 1938. No. 30158. 


1. Automobiles: NEGLIGENT Use BY EMPLOYEE: LIABILITY OF 
EMPLOYER. Where an employer expressly or impliedly author- 
izes the use of an automobile owned by an emp oyee in the 
pursuit of his duties, the employer is liable to innocent third 
persons for injuries resulting from its negligent use by the 
employee in the business of his employer. 

2. Master and Servant: QUESTION FOR JURY. Whether an act of an 
employee was or was not within the scope of his employment 
is ordinarily one of fact for the determination of the jury. 

In actions wherein it is sought to hold the employer 

liable for the wrongful act of his employee, each case must 

be determined from the surrounding facts and circumstances, 
the character of the employment and the nature of the wrong- 
ful act. 


wo 


APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JUDGE. Opinion on motion for rehear- 
ing of case reported in 1388 Neb. 796. Former opinion va- 
cated and judgment of district court reversed. 


Wear, Boland & Nye and Tyler & Peterson, for appellant. 
Brogan, Ellick, Shoemaker & Fitzgerald, contra, 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER 
and MESSMORE, JJ., and BLACKLEDGE, District Judge. 


CARTER, J. 

This action was commenced by plaintiff to recover for 
personal injuries sustained in an automobile accident re- 
sulting from the negligence of one of defendant’s traveling 
salesmen. The trial court directed a verdict for defendant, 
and plaintiff appeals. 

The record discloses that there are two questions to be 
determined on this appeal: First, was the salesman an 
employee or independent contractor; and, second, if the 
salesman was an employee, was he acting within the scope 
of his employment at the time of the accident. The 
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negligence of the salesman is conceded for the purposes 
of this suit. 

There is evidence in the record to sustain the following 
statement of facts. John R. Porter had been employed by 
the defendant company for many years as a traveling 
salesman and had been assigned to cover a definite terri- 
tory, the place of the accident being within it. Porter 
used his own automobile as a means of transportation and 
covered his territory once every five weeks. He worked 
on a commission basis but had a drawing account with 
the company which was treated as an advancement on > 
commissions earned. He also made collections for the 
company and performed other services when so directed 
by the home office. The evidence shows that the company 
could discharge Porter at any time that it became dis- 
satisfied with the manner in which he was doing his 
work. The company required Porter to furnish an auto- 
mobile to be used in covering his territory and he would 
not have been retained if he could not have provided one. 
An officer of the company testified that he had known for 
years that Porter had used an automobile in his work and 
that he was expected to do so. The evidence shows that 
it was generally left to Porter to determine the route to 
be used in covering his territory, but that the company 
retained the right to direct him where to go within the 
territory if it desired to do so. It was required that 
Porter make personal calls on customers and send in his 
orders daily. The company gave instructions to him con- 
cerning the merchandise to be pushed. He was required 
to devote all of his time to the company’s interests, no side 
lines being permitted. The company also knew that Porter 
ofttimes brought orders into Omaha with him on week 
ends. The company also had general information as to 
the route taken by Porter and it was known to it that 
Murray and Plattsmouth were on his regular route after 
leaving Nebraska City. 

_ The accident happened on highway No. 75, approxi- 
mately nine miles north of Nebraska City, about 9 p. m. 
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on February 21, 1935. Porter and his companion were 
killed and plaintiff and his companion, Varro E. Tyler, 
were seriously injured. At the time of the accident, Porter 
had with him his sample case, the forms, catalogues and 
samples necessary to his work, and a number of orders 
signed by customers of the company. That he was traveling 
the most direct route from Nebraska City to Murray and 
Plattsmouth is not disputed. 

The defendant contends that Porter was an independent 
contractor and that there is no liability on the part of the 
employer where the employer has no control over the 
physical movements of the automobile being used by its 
salesman. Defendant cites the cases of Pyyny v. Loose- 
Wiles Biscuit Co., 253 Mass. 574, 149 N. E. 541; Stockwell 
v. Morris, 46 Wyo. 1, 22 Pac. (2d) 189; Wescott v. Henshaw 
Motor Co., 275 Mass. 82, 175 N. E. 153; and McCarthy v. 
Souther, 83 N. H. 29, 187 Atl. 445. A reading of these 
cases discloses that they are based on the proposition that, 
unless the employer has the right to direct the manner in 
which the car was to be operated, there is no liability. We 
cannot accept this theory of the law. It seems to us that 
the control of the operation of the automobile is not the 
dominant feature. It is a question of the control of the 
driver of the automobile by the employer, as distinguished 
from the physical control of the car, that to us seems the 
more important factor. We believe the proper rule to be 
as follows: Where an employer expressly or impliedly 
authorizes the use of an automobile owned by an employee 
in the pursuit of his duties, the employer is liable to inno- 
' cent third persons for injuries resulting from its negligent 
use by the employee in the business of his employer. 

In the very late case of Kennedy v. American Nat. Ins. 
Co., 107 S. W. (2d) (Tex.) 364, the court said: “If circum- 
stances are consistent with, or require, the inference that 
activity in which servant was engaged at time of tort com- 
plained of, and in which he was using his own automobile 
or one which he had hired, was within scope of his employ- 
ment, person injured may recover from employer, if serv- 
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ant’s use of automobile or other vehicle was authorized, 
either expressly or impliedly.” See, also, 5 Am. Jur. 728, 
sec. 393. 

In Curcic v. Nelson Display Co., 19 Cal. App. (2d) 46, 
64 Pac. (2d) 1153, the court said: “If the activity in which 
the agent was engaged at the time of the tort complained 
of was within the scope of his employment, the fact that 
the automobile used by him and which caused the injury, 
belonged to the agent, will not preclude the person injured 
in recovering from the employer, if the agent’s use of the 
vehicle was, either expressly or impliedly, authorized by 
the employer.” 

The Iowa court, in the case of Heintz v. Iowa Packing 
Co., 222 Ia. 517, 268 N. W. 607, expresses the rule in the 
following language: “We believe the better rule is that 
where the employer has control over the employee, the 
fact that the employee uses his own automobile is wholly 
immaterial if that automobile is being used when the em- 
ployee is in the course of his employment. In other words, 
the control of the man behind the wheel is the same as the 
control of the wheel, for that car will go wherever the man 
directs it, and the man will direct it wherever the appel- 
lant company that has control over him, orders him to 
go.” 

Other cases supporting the rule are: LaFleur v. Poesch, 
126 Neb. 268, 252 N. W. 902; Tucker v. Home Stores, Inc., 
170 Tenn. 23, 918. W. (2d) 296; Borgstede v. Waldbauer, 
337 Mo. 1205, 88 S. W. (2d) 373; Regal Laundry Co. v. 
Abell Co., 163 Md. 525, 163 Atl. 845. 

We necessarily conclude that Porter was an employee, as 
distinguished from an independent contractor. 

The next point to be determined is whether the evidence 
was sufficient to take the case to the jury on the question 
whether Porter at the time of the accident was acting with- 
in the scope of his employment. 

The evidence shows that Porter had been working in 
Nebraska City during the day on which the accident hap- 
pened. The company knew, and it is established by the 
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record, that Porter would call on customers at Murray and 
Plattsmouth before coming into the home office at Omaha. 
It is not disputed that the accident happened on the direct 
and most traveled route to Murray and Plattsmouth. At 
the time of the accident Porter had his sample case and 
portfolio with him. He had stationery, catalogues, forms 
and other equipment with him which were necessary in 
his work as a salesman. Both Porter and his companion 
were killed in the accident so that their evidence was not 
available. The evidence shows that the accident occurred 
at about 9 p. m., but there is no evidence in the record as 
to whether or not it was customary to engage in company 
work at that hour or to travel between towns during the 
evening. There is evidence in the record that the vice- 
president of the defendant company stated that “he (Porter) 
was working for us; our men are in our employ day and 
night when they are on the territory.” 

In Goodwin v. Omaha Printing Co., 181 Neb. 212, 267 
N. W. 419, we permitted a recovery in a compensation 
case where the salesman was murdered by a “hitchhiker.” 
It is true in that case that Goodwin left the office of his 
company for the purpose of calling on customers at Co- 
lumbus and was traveling the road to that point when he 
was killed. In so far as the record showed, Goodwin might 
have changed his mind and been on business of his own. 
We held, however, that the circumstances surrounding the 
incident recited were sufficient to sustain an award. 

In LaFleur v. Poesch, supra, the salesman was traveling 
from Mitchell to Scottsbluff, after regular hours, in order 
that he might stay at his own home rather than in a hotel 
at Mitchell. He had with him at the time of the accident 
some samples of merchandise. The instructions of his em- 
ployer permitted him to return to Scottsbluff if he so 
elected. Even though the salesman testified that the trip 
was for his own convenience, this court held: ‘Whether 
the act was done in the execution of the master’s business, 
within the scope of his employment, is a question of fact. 
The rule cannot aid in the determination of the fact. Each 
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case must be determined with a view to the surrounding 
facts and circumstances, the character of the employment 
and the nature of the wrongful act. Whether the act was 
or was not such as to be within the scope of his employ- 
ment is, ordinarily, one of fact for the determination of 
the jury. * * * Whether he may have had the option to go 
to his home or stay at Mitchell overnight can make no dif- 
ference. In either event he was acting on the instructions 
of his employer, and his act in going from Mitchell to 
Scottsbluff under the circumstances disclosed by the evi- 
dence would support a finding that he was acting within 
the scope of his employment and in the execution of his 
master’s business.” 

It is apparent therefore, from the foregoing cases, that 
the death of the employee does not remove the only source 
of proof as to whether he was engaged in the business of 
his master. That he was so engaged may be shown by the 
facts and circumstances existing before and at the time of 
the accident. Whether he traveled in daytime or at night 
would make no difference if he was in fact on the master’s 
business. The question is one of fact for the determination 
of a jury. We are convinced that the facts disclosed by the 
record before us are sufficient to take the case to the jury 
on the question whether Porter was acting within the scope 
of his authority when the accident occurred. There is no 
evidence in the record that he was on any business of his 
own. It being a jury question, the trial court erred in di- 
recting a verdict for the defendant. Likewise, our former 
opinion, appearing in 183 Neb. 796, 277 N. W. 82, is er- 
roneous and the same is hereby vacated and set aside. The 
judgment of the district court is reversed and the cause is 
remanded for further proceedings in accordance with this 
opinion. 

REVERSED. 
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JOHN P. DALTON, APPELLANT, V. MARGARET DOROTHY WOOD- 
WARD ET AL., APPELLEES. 
280 N. W. 215 


FILED JUNE 10, 1938. No. 30873. 


Libel and Slander. Mere words of general abuse and vituperation, 
not amounting to a libel per se, however opprobrious, ill-natured 
or vexatious, whether written or spoken, do not constitute a 
basis for an action for defamation, in the absence of an allega- 
tion of special damages. 


APPEAL from the district court for Douglas county: 
JAMES M, FITZGERALD, JUDGE. Affirmed. 


Fried & Mars, Gordon Diesing and John P. Dalton, for 
appellant. 


Abrahams & O’Connor, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE, CARTER, 
and MESSMORE, JJ. 


CARTER, J. 

In this case the plaintiff, John P. Dalton, brought an 
action against Margaret Dorothy Woodward, doing busi- 
ness under the name and style of “The Valley Enterprise,” 
George Woodward, Jr., and George Woodward, Sr., her 
servants and employees, to recover damages for an alleged 
libel published by the defendants on March 11, 1987, in 
the Valley Enterprise, a weekly newspaper published at 
Valley, Nebraska. At the conclusion of plaintiff’s case, the 
trial court directed a verdict for the defendants. From the 
overruling of his motion for a new trial, plaintiff appeals. 

The record discloses that an editorial written by George 
Woodward, Sr., was published of and concerning the plain- 
tiff, John P. Dalton, an attorney-at-law in Omaha, Ne- 
braska, which plaintiff alleges was libelous because of the 
inclusion therein of the following quotation: : 

“But who would have believed an obscure lawyer could 
have been dug up out of the mud in Omaha to shake him- 
self all over us before the frost goes out. * * * 

“The only Daltons I ever knew about that were not 
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killed in the Coffeyville, Kans., bank robbery about 45 years 
ago, died in the state penitentiary. Of course, some may 
have escaped. Might be. * * * 

“Those illustrious men who drafted the Constitution 150 
years ago knew that the human race was not only full of 
falsehood and deceit, but full of envy, jealousy, vicious hate, 
greed, intolerance, prejudice, and, boy, if you were to have 
all those infections cut out of your system there wouldn’t 
be enough left of you to bait a mousetrap.” 

Plaintiff contends that the foregoing excerpts from the 
editorial in question are libelous per se. If such be the case, 
the plaintiff is not required to allege or prove special dam- 
ages. Pokrok Zapadu Publishing Co. v. Zizkovsky, 42 Neb. 
64, 60 N. W. 358; Cline v. Holdrege, 122 Neb. 151, 239 N. 
W. 639. In the case at bar, the plaintiff neither pleaded 
nor proved special damages. Under this condition of the 
record, the trial court properly directed a verdict for the 
defendants, unless the printed statements complained of 
were libelous per se. 

An examination of the alleged libelous statements re- 
veals the fact that they do not charge the plaintiff with 
criminal misconduct nor subject him to public ridicule, 
ignominy or disgrace, within the meaning of the rule ap- 
plicable to this class of cases. They do not in any way re- 
flect upon his honesty, integrity or ability as a lawyer. The 
plaintiff and defendants were complete strangers to each 
other when the editorial was published. The editorial was 
brought about by a communication directed to the de- 
fendants by the plaintiff which contained statements tend- 
ing to arouse the ire of the recipients. This situation adds 
to our belief that the alleged libelous statements should be 
classified as words of general abuse and vituperation and 
are not libelous per se. This being true, the applicable rule 
is as follows: The general rule is that mere words of gen- 
eral abuse and vituperation, however opprobrious, ill-na- 
tured or vexatious, whether written or spoken, do not con- 
stitute a basis for an action for defamation, in the absence 
of an allegation of special damages. 
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In Davis v. Meyer, 115 Neb. 251, 212 N. W. 485, this 
court said: “It is a familiar rule in this state, and we think 
in most jurisdictions, that words, spoken and published of 
another, which are not obviously defamatory, will not sup- 
port an action for damages, unless, by innuendo or other- 
wise, special damages are pleaded and proved. It is not 
every false charge against an individual which is suffi- 
cient to sustain an action for damages. Unless facts are 
pleaded and proved which show that plaintiff has sustained 
actual damages, there can be no recovery if the language 
used is not actionable per se, and, in order to be actionable 
per se, it must impute to the person the commission of a 
crime or subject him to public ridicule, ignominy or dis- 
grace.” 

And, also, in Callfas v. World Publishing Co., 93 Neb. 108, 
1389 N. W. 880, this court said: “If the published words 
are obviously defamatory, that is, libelous per se, it is not 
necessary in the petition to explain the meaning of the 
words nor to allege any special damages; the law implies 
damages. If the published words are ambiguous, or are 
meaningless unless explained, or prima facie innocent, but 
capable of defamatory meaning, it is necessary to specially 
allege and prove the defamatory meaning of the words 
used, and to allege and prove special damages. The plain- 
tiff will not be allowed to prove upon the trial a different 
meaning than that which she has alleged. If the words, 
with the meaning alleged by the plaintiff, are not libelous, 
or if no special damages are alleged, the petition fails to 
state a cause of action. The petition and the publications 
complained of must be considered in the light of these well- 
established legal principles.” 

We necessarily conclude that the quoted portions of the 
editorial are not libelous per se, and, special damages not 
having been alleged or proved, the trial court properly di- 
rected a verdict for the defendants. 

AFFIRMED. 
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IN RE ESTATE OF MARY CHALUPA. 
AMELIA CHALUPA, APPELLEE, V. OTTO E. MOLINE, ADMINIS- 
TRATOR, APPELLANT. 
280 N. W. 164 


FILED JUNE 10, 1938. No. 30380. 


1. Work and Labor: PARENT AND CHILD. Generally, where a 

child renders services for a parent, the family relationship exist- 
ing at the time, the law presumes, by reason of the kinship of the 
parties, that such services were gratuituously rendered. 

Such presumption is not a conclusive one, and 
the child may recover the value of the services rendered if the 
evidence shows that they were rendered under an express 
contract on the part of the parent to pay for them. 

3. Executors and Administrators: WORK AND LABOR: QUESTION FOR 
JuRY. Statements made by the parent to disinterested persons 
taken together with a signed memorandum setting out the 
wage scale for such services are sufficient showing of such a 
contract as to warrant the-submission of the question to the 


jury. 


APPEAL from the district court for Scotts Bluff county: 
GEORGE W. IRWIN, JUDGE. Affirmed. 


James H. Anderson, for appellant. 
Floyd E. Wright, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and 
MESSMORE, JJ., and RYAN, District Judge. 


RYAN, District Judge. 

This is an appeal from a judgment of the district court 
for Scotts Bluff county in favor of the plaintiff allowing a 
claim against the estate of Mary Chalupa, deceased, in the 
amount of $1,680, for the care of said deceased for parts 
of the years 1926 to 1936. 

Briefly stated, the facts in the case are these: Plaintiff’s 
father died in 1926 leaving his widow and nine children 
of which the plaintiff is the youngest. Most of the children 
were then married and living away from the family home; 
the others with the exception of plaintiff married and 
established homes of their own before the death of the 
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mother. Plaintiff was 19 years of age at the time of her 
father’s death and her mother was about 60. After her 
father’s death plaintiff lived with and took care of her 
mother, who was in poor health and in need of care, except 
for the school months of three years when she was away 
teaching rural schools, and for a few months spent in 
Omaha in 1935 and 1936. 

- In support of her claim, plaintiff testified that she ex- 
pected to be paid for the services she rendered for her 
mother and that her services were reasonably worth the 
sum of $80 a month. She produced a memorandum entitled 
“Wage Scale for Amelia” which enumerated the years and 
months plaintiff had been with her mother and fixed the 
compensation at $30 a month. This memorandum was 
signed by her mother, Mary Chalupa. Two disinterested 
witnesses testified to conversations had with the deceased 
in which the mother stated that Amelia would be paid for 
her services. One of them quoted the mother as saying, 
“Well, we have taken care of that. I will be sure Amelia 
will be paid for what she has done for me.” 

The leading cases in this state with reference to the 
question involved are Bell v. Rice, 50 Neb. 547, 70 N. W. 25, 
and In re E'state of Wieland, 104 Neb. 412, 177 N. W. 651. 
Those cases hold that, as a general proposition, where a 
child renders services for a parent, while the family rela- 
tion exists, the law presumes, by reason of the kinship of 
the parties and such family relation, that such services 
were gratuitously rendered; that such presumption is not 
a conclusive one, however, and the child may recover the 
value of the services rendered if the evidence shows that 
they were rendered under an express contract to pay for 
them or under such circumstances as to justify the in- 
ference of a contract on the part of the parent to pay for 
them. The case of Bell v. Rice, supra, further holds that 
whether the evidence warrants such a conclusion is a ques- 
tion for the jury. 

In instruction No. 5 the court told the jury that before 
they could find for the plaintiff they must find: “(1) That 
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Mary Chalupa expected to pay Amelia Chalupa; (2) that 
Amelia Chalupa intended to collect from Mary Chalupa, 
and performed the services for which she claims in the ex- 
pectation of being paid; (3) that Amelia Chalupa knew 
that Mary Chalupa intended to pay her and that Mary 
Chalupa knew that Amelia Chalupa intended to collect for 
her pay.” The court further instructed the jury: “Mere 
expressions of intent to bestow a bounty made by the de- 
ceased, Mary Chalupa, are not sufficient of themselves to 
show a contract for payment. Before you can find for the 
claimant in this action it must clearly and satisfactorily 
appear that there was an express contract whereby Mary 
Chalupa agreed to pay for the services of Amelia Chalupa, 
and that the claimant performed the services in expectation 
of receiving such pay.” These instructions correctly stated 
the law applicable to the case and no exception is taken to 
them. * 

The appellant insists, however, that the evidence was 
insufficient and it was error for the court to submit the 
case to the jury. In cases of this kind, where the claimant 
is barred by statute from testifying to any conversation 
or transaction with the deceased, the only way of proving 
an express contract is by showing the facts and circum- 
stances which existed and statements made by the deceased 
to third parties. While the statements to which the disin- 
terested witness testified in this case are not definite as to 
the terms and provisions of the contract, they are suffi- 
cient to show that the mother expected to remunerate her 
daughter for the care which she was receiving and, coupled 
with the writing signed by her in December, 1936, were 
sufficient to warrant the submission of the case to the jury. 

No reversible error appears in the record, and the judg- 
ment of the district court is accordingly 

AFFIRMED. 
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Where adoptive parents comply substaritia'ly with adop- 
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after deny that the child was adopted, and the child 
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A written instrument showing a material and obvious 
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the same effect as findings of a jury. Hole v. Hamp........ 
Remittitur will remedy an excessive verdict not result- 
ing from passion and prejudice. Ryan v. Oswald............ 
Where evidence is conflicting, a reviewing court will 
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10. 


11. 


12, 


13. 


14. 


15. 


16. 


“17. 


18. 


19. 


20. 


21. 


consider the fact that the district court observed the 
demeanor of witnesses. Farmers Elevator Co. v. Peck.... 
An appellate court, in reviewing a directed verdict 
against plaintiff, will assume the existence of every ma- 
terial fact which p!aintiff’s evidence tends to establish 
and give plaintiff the benefit of logical inferences de- 
ducible therefrom. Zimmer v. Brandon............220.c.010---0- 
The verdict of a jury will not be set aside unless clearly 
wrong. Batley v. LU... ........2sceeccevceceeececeeeceeeeeeeseeeeneeneeeeee 
Instructions will not be reviewed unless they have been 
specifically assigned as error in the lower court. Batley 
Us DSU ss Socata asides cosa Soca ec eae eda oS ev ea nares tase hes 
A motion for continuance is addressed to the discretion 
of the court. Kulhanek v. Kulhanek.....0000.220002220:cecceeeeee 
The question of defendant’s mental capacity raised for 
first time in second motion for new trial filed after term 
was raised too late to be considered. Kulhanek v. Kul- 
WONG < deren eect eh dA ea Nese bnace iO Waser on sOawin atch 
The statute requires equity suits to be tried de novo on 
appeal. Ericson v. Nebraska-lowa Farm Investment Co. 
In a law action, a verdict based on conflicting evidence 
will not be disturbed unless clearly wrong. Kraemer 
Uv. New York Life Ins. CO......:c1-ccccssesceneescveseecececeevsecseveceecsee 
Generally, the credibility of a witness is a question for 
the jury, who may credit all or part of his testimony. 
Kraemer v. New York Life Ins. Co......c...cccccccccsseeeseeceeseeeseees 
Where there is no bill of exceptions, the only question 
to be considered by the reviewing court is the sufficiency 
of the pleadings to support the judgment. Downs v. 
DOWIE: sgn kere heen sag ioe eae oN Bd Seeks hd 
In absence of a bill of exceptions, it is presumed on 
appeal that an issue of fact raised by the pleadings was 
supported by evidence and was ‘correctly determined. 
Downs Vi: DOWNS. neces ciceee cen eesen esse vssnsesncscvevecttecsesesnsstseseseneeaes 
A bidder at a judicial sale whose bid has been accepted 
may appeal from an order setting aside the sale. Daw- 
son County v. Whalley........cscccceccececseeeesesscesesesesceeteevenseecees 
The rule-that.a verdict will not be disturbed where there 
is some evidence to support it does not apply where the 
verdict is opposed to undisputed physical facts. Parish 
V. County Fire Ins. C0......c22cceccecscesccccececseeseseseessessessesesseseeecce 
A bond or undertaking for purpose of appeal or cost 
bond and a supersedeas, where filed too late to operate 


‘ds a supersedeas, could operate as an appeal or cost 


“ond if filed within time fixed by statute for filing appeal 


22, 


or cost bond. Occidental Bldg. & Loan Ass’n v. Carlson 
Where the record on appeal contains no bill of exceptions 


923 


305 


311 


319 


319 


349 


349 


391 


445 


445 


457 


457 


509 


563 


574 


924 


23. 


24. 


25. 


26. 


27, 


28. 


29, 


30. 


31. 


82. 


33. 


INDEX [134 Nes. 


and the pleadings are sufficient to support the judgment, 
it will be affirmed. Occidental Bldg. & Loan Ass’n v. 
(CPI S OMG. acess cSece tases aces pects, dose ccesbdats Seacela teavktotes dodaacsacttn eee 
Exclusion of evidence was not error, where the same 
evidence was admitted later. Lautenschlager v. Lauten- 
CONG GCF oes i aac BaD das coe Seca eas caste Gu thawe shade telave Neve ees 
Error in excluding evidence is cured by its subsequent 
admission. Lautenschlager v. Lautenschlager................---- 
Where evidence is improperly excluded, but the witness 
on subsequent examination states substantially the same 
facts sought to be elicited, the error is cured. Lauten- 
schlager v. Lawtenschlag e1........2.....c..0cceccccencseeceececeeteeeeeeeeeeneee 
Findings of the court with reference to matters not 
presented as issues must be disregarded as surplusage. 
Lautenschlager v. Lautenschlag er.............sc-cscesseeeeeeeeeees 
Findings of the court which are consistent with the 
pleadings and proof will not be disturbed merely be- 
cause the court has made findings with respect to mat- 
ters not presented as issues in the case. Lautenschlager 
Ve LaUtenschda ger ....ccceeccccenccscccecceesesesneeeneceeacetseseceeeesensnseseess 
On appeal in equity where the evidence cannot be recon- 
ciled, the supreme court will consider the fact that the 
trial court observed the witnesses and their manner 
of testifying. Lautenschlager v. Lautenschlager...............- 
An order granting a new trial will not be disturbed on 
appeal unless there was no tenable ground therefor. 
Bonagcet: W:, Cerri o25 siete te ibaa cee teen case aets 
An order granting a new trial will not be scrutinized 
as closely as one ending the litigation. Bonacci v. Cerra 
In personal injury action, instruction as to proximate 
cause given at request of defendant and instruction by 
the court on the same matter held sufficient and not 
prejudicially erroneous. Mackechnie v. Lyders.................. 
On appeal in equity cases, the supreme court will, in de- 
termining the weight of evidence, consider the fact that 
the trial court observed the witnesses and their manner 
of testifying. Ohme v. Thomas..........-..2c..cccccceeeeeereeeseeeeteeene 
An appellee may take cross-appeal by filing a precipe 
therefor with the clerk of the supreme court on or be- 
fore the day originally fixed for filing appellant’s brief. 
Ternes: Vs Wath aucscccsciscccoitscccicen dove ce vie clon caten ane ckc aida escen cess 


Assignments. 


1. 


Notice of assignment is immaterial unless obligor has ac- 
quired some defense subsequent to the assignment. 
Cronkleton v. Hastings Theatre & Realty Corporation... 
The assignee of a chose in action generally acquires no 
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greater rights than those of the assignor, and takes it 
subject to existing defenses. Cronkleton v. Hastings 
Theatre & Realty Corporation. ............eccceeccceceesccceerseeeteneeees 
Generally, an assignee of a chose in action takes subject 
to defenses and equities enforceable against assignor at 
time of assignment, and to such as accrue thereafter 
before notice to debtor. Cronkleton v. Hastings Theatre 
& Realty Corpor ation.............0..c.1.00ccceeccccesecececeecetececesececeeeseees 
Defenses against assignor arising after notice of as- 
signment cannot be set off against claim of assignee. 
Cronkleton v. Hastings Theatre & Realty Corporation.... 
A party may assent to or ratify an assignment of an 
executory contract, though the contract may be for per- 
sonal services, or may by his conduct be estopped to set 
up nonconsent thereto. Utilities Ins. Co. v. Stuart............ 
Where a contract for personal services in procuring in- 
surance risks was assigned by the insuring company, 
and the agent acted for the assignee, the agent, when 
sued for premiums owing under the contract, was 
estopped from contending that the assignee could not 
enforce the contract. Utilities Ins. Co. v. Stuart............... 
An instrument providing for assignment of all accounts 
receivable for insurance premiums held to transfer to 
assignee all such accounts then owing to the assignors, 
and that proof thereof could be shown by any compe- 
tent evidence. Utilities Ins. Co. v. Stuart.......-..cccccccceeeeeeees 


Attorney and Client. 


1. 


The misconduct of an attorney indicative of mora] un- 
fitness sufficient to deny an applicant admission to the 
bar justifies disbarment, even if the act is not com- 
mitted in a professional capacity. State, ex rel. Wright, 
MW OWOATUR oh sie Fes Fst Ae eas IN dD eas ele AEN ke 
An attorney assumes certain obligations and duties, and 
in their performance he must conform to certain stand- 
ards in regard to clients, to the court, to his profession, 
and to the public. State, ex rel. Wright, v. Sowards........ 
An attorney’s conviction of a felony or misdemeanor in- 
volving moral turpitude is conclusive evidence warrant- 
ing disbarment. State, ex rel. Wright, v. Sowards............ 
The purpose of a disbarment proceeding is to determine 
whether an attorney should be permitted to practice, 
rather than to punish him. State, ex rel. Wright, v. 
DOW ORAS cies ccc ib ccs scask ced scodsbubsael desea nseslalacsileestagbs ieslacvelkevesuadiehe 
An attorney’s failure to account to his client for money 
received in his professional capacity is ground for dis- 
barment. State, ex rel. Hunter, V. Boe............cc.c2cccceeeeeeeee 
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An attorney is bound by oath, when admitted to the 
bar, to maintain the respect due to courts of justice and 
to abstain from all offensive practices. State, ex rel. 
Hunter, v. Hatter oth... .....cccccccceeccccccsnsccceeesecscecseceececesseeeseees 451 
Misappropriation by an attorney of his client’s money is 
ground for disbarment. State, ex rel. Hunter, v. Hatte- 
POC chico are Se aS ee tele cae el eM eso as ah Na 451 
The object of an attorney’s lien is to secure to him pay- 
ment of just charges out of the fruits of his own labor. 
Myers: vs Mallet scsiccc ct oeccs cede ns ina tehtie din eee 824 
Where amount of a judgment was paid into court, plain- 
tiff’s attorney had no cause of action against the judg- 
ment debtor to enforce his attorney’s lien. Myers v. 
MEU OR stil ae el seaise cles teveseteel ati lessee cc saevenie secede 824 
Where the amount of a judgment is paid into court, it 
is proper practice for an attorney claiming a lien there- 
on to file an intervening petition in court and have the 
amount of his lien judicially determined. Myers v. Miller 824. 
The possession of moral character is a prerequisite to 
the right to practice law. State, ex rel. Hunter, v. 
MarcOnn te -2i.cn2 cs5sccdedi si cesscsedvacvacencneleodelucdd stlececstdvactesusvcceisescutses 898 
The misconduct of an attorney indicative of moral un- 
fitness to practice law, although not committed in a 
professional relationship, justifies disbarment. State, ex 
rel. Hunter, v. Marconnit............e.c--cccccceeeceeeesaecenceeeeecteeeeeees 898 
In disbarment proceeding, an attorney could not predi- 
cate error on what he had induced in hearing before 
referee. State, ex rel. Hunter, v. Marconnit..................0000+ 898 


Automobiles. 


1, 


The liability of host to guest for injuries sustained in 
an automobile accident occurring in another state is 
determinable by the laws of that state, when pleaded. 
Alesto ¥.. LOCO: 0c... isedovcs cenasisgel eos wisiteveccsacevectssadde heceMerszncsateee 461 
Under the Texas automobi'e guest statute, “gross negli- 
gence” is such negligence as evidences reckless disre- 
gard of human life or such conscious indifference to 
rights of others as amounts to an intentional violation 
Of them. Alesio v. LOCOCO... ccceccccncencenseeesceseeeceseeeeceseeneees 461 
Evidence in action against motorist by guest held to 
sustain verdict for defendant. Bonacci v. Cerra............ 476. 
The statute setting forth the manner in which title to 
automobiles can be transferred must be substantially 
complied with. Mackechnie v. Lyders........ccccccceceeece eee 682 
Where, in a personal injury action, ownership of a bus 
was in controversy, defendants who had not substantial- 
ly complied with the statute relative to transfer of auto- 


134 NEB.] INDEX 


10. 


11. 


12, 


13. 


14, 


15. 


16. 


mobiles could not complain of submission of the issue 
to the jury. Mackechnie v. Lyders.........22:c:ccceeceeeeenseceeeeeeees 
Whether negligence of bus driver was proximate cause 
of injuries sustained by plaintiff held question for jury. 
Mackechnie v. Ly hers .o......esccccceecccecceeeceeeeeeenseeee tee eseeeeeecotenecee 
The place which a passenger occupies in a bus is im- 
portant in determining whether he exercised reasonable 
eare to detect and warn against danger. Mackechnie v. 
DGG 18 ooo cc 28 oe ac hasak tence id bees eaten di le ciate Mise Rebates Soe 
“Gross negligence,” within the statute regarding auto- 
mobile host’s liability to guest, means negligence in a 
very high degree or absence of even slight care in per- 
formance of duty. Black v. Netlb.......cecccccccccsceeeeceestessseeseeee 
Whether gross negligence existed must be determined 
from the facts and circumstances in each case. Black 
Ve NOU ceabecestsccnese Beni ee eeaasede hs isteccsgetopdeaeeeceh eat ee ese 
In an action against employer of motorist whose negli- 
gence in operation of automobile resulted in death of 
plaintiff’s intestate, plaintiff had burden of proving that 
motorist was acting within the scope of his employment 
at time of injury. Riesland v. Dawson County Irriga- 
$101 Cu ai eeincdi ee iat acite na vecee Cate oes bests ee Sates 
Milk and cream are included within the definition of 
agricultural commodities in the statute regulating motor 
vehicles. Rodgers v. Nebraska State Railway Commis- 


One hauling milk and cream to a creamery for farmers 
held not to be a common carrier but a contract carrier. 
Rodgers v. Nebraska State Railway Commission................ 
Exemption of motor vehicles used exclusively in carry- 
ing for hire agricultural commodities to and from any 
farm from the act regulating motor vehicles held not 
unreasonable or arbitrary, but based on permissible 
classification. Rodgers v. Nebraska State Railway Com- 
INASEUON 155 ob nis close are tabse sen devessncsesdl ts Miis cadets ved gi ttle eoeten 
Act regulating common and contract carriers held valid. 
Rodgers v. Nebraska State Railway Commission................ 
As respects validity of an act regulating contract car- 
riers and providing for regulatory fee, such act stands 
on a different footing than an act requiring payment of 
a tax by a carrier for construction and maintenance of 
highways or an act requiring a carrier to file a negli- 
gence bond. Rodgers v. Nebraska State Railway Com- 
IMABS1ON =. sosck ck Teresecn Sadan trues casceetisn sevens ands k sereveslusatiotee eet 
Truckers hauling dairy products for hire to and from 
farms are exempt from act regulating motor vehicles. 
Rodgers v. Nebraska State Railway Commission................ 
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17. An employer who authorizes use of an automobile owned 


by an employee in pursuit of his duties is liable to third 
persons for injuries resulting from its negligent use by 
the employee in the business of his employer. Peterson 
VU. Brinn & Jensen C0..........-ccecccccennnneeececceersceececeeecceesssnneceeeeees 


Banks and Banking. 


1. To hod bank directors liable for excessive loans, plain- 


tiff must plead facts showing statutory liability. L'e- 
partment of Banking v. McMullen......e.c.ccccccccecccececeseeceeeeeee 
A bona fide purchaser of bank stock acquires title free 
from secret liens in favor of bank or latent equities 
between prior parties. Empson v. Deuel County State 
BOGE 2k sk Sesoeacs Si sodh Scdcs das aecbeav Stace ang ea hee ci peated 
A purchaser of bank stock takes it subject to liens or 
equities, where he has notice thereof or notice of facts 
sufficient to put him on inquiry in relation thereto. 
Empson v. Deuel County State Bank ..u.........cccecececeeeeeeeeee 


Bills and Notes. 


1. A note payable to payee and not to order or bearer is 


not negotiable. Cronkleton v. Hastings Theatre & Realty 
COT POTION «2... cseeeeseeeneecsenscneesensesesscenseseseseaeenssensesessecececeeeeces 
A negotiable instrument is discharged when the princi- 
pal debtor becomes the holder of the instrument at or 
after maturity. In re Estate of Mathews...........2.....0000000 
Discharge of a negotiable instrument extinguishes the 
liability of all parties thereto as a matter of law. In re 
Estate of Mathew8..........cccccccccccesceccsccesccsscenesscecsescesceccasesce esses 
As between parties in suit on a note, the relation of 
principal and surety of the makers may be shown. 
Nordeen V. Nelson.............-2ccccesccscensessseensesenceecccceseececessseesaescee 
. In suit on a note by payee, partial absence of con- 
sideration is a defense pro tanto. Nordeen v. Nelson........ 


Boundaries. 


A boundary acquiesced in by adjoining owners for more 
than ten years is conclusive of its location. Romine v. 
We8t) 2s esccceccs etch eacees Seance tack sane Seed clients 


Breach of Marriage Promise. 


Where disease or physical disability rendering it unsafe 
or improper to marry has developed in either party to 
the contract without intervening fault on part of other 
subsequent to making of the contract and before its 
consummation by marriage, such other party must wait. 
a reasonable time for a cure to be effected, and if such 
disease or disability proves to be of a permanent char- 
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acter may refuse ‘to carry out the contract. Ryan v. 
Os Wield abe wisest cade Scadeangl ead Reaves en Sg sae ee te 


Clerks of Courts. 
The clerk of a court is the proper custodian of money paid 


into court in pursuance of an order or judgment of the 
court. Myers v. Miller... ceeccceeececee cone eeceeceeneneecereeeeneeeee 


Compromise and Settlement. 
Restoration of the consideration as a condition precedent 


to rescission is unnecessary, where the rescinding party 
would be entitled to retain money or property received 
though compromise be set aside, where payment was a 
gratuity or related to part of the cause of action, where 
the judgment asked for will accomplish that result, or 
where plaintiff is suing on his original demand. Collins 
v. Hughes & Riddle.............ccscccccececeeeeseeeeee es od ca gene ee 


Constitutional Law. SEE STATUTES. 


1. 


The moratory law, as amended in 1937, held unconstitu- 
tional. Strehlow v. Krings 
First Trust Co. v. Samtthecccceeccccccccccececcencesecccscseneenetecessnsecsenee 
The supreme court will not anticipate a question of 
constitutional law in advance of necessity of deciding 
it, and will not formulate a rule of constitutional law 
broader than required by the precise facts to which it 
is to be applied. First Trust Co. v. Smith... ccc cece 
Legislation expressly based upon existence of a declared 
emergency, or other state of facts, may never possess 
validity if mistake has occurred in the truth of the 
declaration upon which it is founded, or it may cease 
to operate if the emergency ceases or facts change, al- 
though valid when passed. First Trust Co. v. Smith........ 
The supreme court has inherent power to ascertain any 
fact which is merely ground for passage of a law. First 
Trust: CoV... Samitnssi2 ecco hse c ia pepest ea cas sctcencecdvagctiewzatenths 
The meaning of a Constitution is fixed when it is adopted 
and the court must declare the law as written and leave 
the people the power by constitutional amendment to 
make changes required by circumstances. First Trust 
CORD SNA ess ht de, BAT ROR EO Git SRS 
In interpreting the Bill of Rights, the court will con- 
sider its history, development of evil sought to be re- 
strained, established laws, usages and customs of coun- 
try at time of its adoption, and scope of the remedy its 
terms imply. First Trust Co. v, Smithiuw....eecsecsceeeeeeeeeeeeee 
In absence of expressed contrary intention, adoption of 
a statutory or constitutional provision from another 
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state includes acceptance of the meaning of the adopted 
provision carried in its original context, and also con- 
struction thereof by courts of the other state. First 
Trust Co. v. Smtthiccccccccceceecceceen pas usedae pected ised a A Meee cease 
Readoption of constitutional provision includes adoption 
of court’s interpretation thereof. First Trust Co. v. 
MAGN: ll ice nik Reese eerie Sc ned nh Nh Abe tel be 
Constitutional grants of power to state government and 
limitations of powers granted were determined in the 
light of emergency, and are not altered by emergency. 
First Trust Co. v. Smithn..ccccccccccccccccccecceeseceseesecccescesecsecesesens 
Landowners acquired vested property rights by payment 
of legal assessments on their lands by a public drain- 
age district for drainage that was insufficient because 
the district failed to comply with a judgment ordering 
it to enlarge outlet to drainage system. Mooney v. 
Drainage District oo... .eeccccceccccccececenececcetecesectececaveseceeessesenseeeee 
The private rights of parties which have been vested 
by the judgment of a court cannot be taken away by 
subsequent legislation. Mooney v. Drainage District........ 
An amendatory or repealing legislative act may release 
penalties imposed for the protection or benefit of the 
state under a former statute, but private property rights 
acquired under a statute and established by a judgment 
are not subject to legislative invasion by means of a 
new statute. Mooney v. Drainage District... 
An occupation tax of $10 a year or $1 a day on whole- 
sale sellers of bread, pastry or baking products held not 
void. Village of Utica v. Rwmelin...........ceccceccecceceeeeeeeeeeeee 
The function of fixing rates for a public utility is legis- 
lative and courts can interfere only on a clear showing 
that constitutional rights have been invaded. Cornhusker 
Electric Co. v. City of Fairbury... .ccccccccceccceesesecceeeseeseceeces 
Refusal to recognize as valid a provision in a benefit 
certificate that suit must be commenced within one year 
after date of loss, though the provision is valid in the 
state wherein the contract was to be performed, is a 
denial of due process of law, a refusal to give full faith 
and credit to the law of a sister state, and an impair- 
ment of the obligation of a contract. Avondale v. 
Sovereign Camp, W. O. Waoiceecccccccccccccccncccccceceeveetscesnescvaveneene 
Constitutional provisions are to be construed as manda- 
tory, unless, by express provision or by necessary impli- 
cation, a different intention is manifest. Coz v. State...... 
The legislature cannot pass an act granting an indi- 
vidual special privileges or immunity. Coz v. State........ 
Act amending pure food law relating to adulteration of 
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19. 


dairy products held to be a proper exercise of police 
power. State v. McCosh.......... ss evdehdis devel nash eltvadedil dvosuveseeed 
The legislature may delegate power to the railway com- 
mission to regulate contract carriers. Rodgers v. Ne- 
braska State Railway Commission.............cceccceceseceesees 


20. Where a statute is susceptible of two constructions, one 
of which creates absurdities, and the other avoids such 
result, the latter will be adopted. Pierson v. Faulkner...... 

Contracts. 
1. The validity of a contract, obligations thereof, and ca- 


pacity of the parties thereto are to be determined by the 
lex loci contractus, unless there is something in the con- 
tract which is prohibited by express statute or contra- 
venes some positive rule of public policy. Jorgensen v. 
Crandeyl 2.20 setae Bent hee Pela enlace 
A “earet” is a definite character of the English lan- 
guage. Collins v. Hughes & Riddle ............cccccccceceeecseeeeeeeenee 
Where there is a question as to the meaning of a con- 
tract, it is to be construed most strongly against the 
party preparing it. Hricson v. Nebraska-lowa Farm In- 
VOSEMENE COS. 252.85 o3 yee sche cas setctevadsdacvctucsaneee ol oeteticegtepest devendstncecds 
Ambiguous language in a contract prepared by one of 
the parties thereto should be given such construction 
as such party supposed the other party would give to it, 
or such a construction as the other party would be 
fairly justified in giving to it. Ericson v. Nebraska 
Towa Farm Investment C0.......cc.cccccesceccscecesscetseeseeceeseceececeneee 
An ambiguous contract will be construed most strongly 
against the party preparing it. Ericson v. Nebraska- 
Towa Farm Investment C0.......c.ccccccccccccsesscesssecsetesesesesessernennee 
In absence of some statutory requirement or specific 
agreement that a contract is not to become effective 
until signed, assent thereto may be shown by accepting 
or delivering the contract and acting under it. Utilities 
ANS: “COs Ve Star tccicciesscsceicsss lie hak Sicbasnencibdin os neicieaceurlesesnictbcade 
In re Estate of Mathews..n.......ccccc2cccccccscssessccceccesecececeseseneceeeese 
A party who signs and delivers a contract is bound by 
the obligations, although it is not executed by all par- 
ties for whose signatures it was prepared, where there 
is no showing on his part of intention not to be bound 
thereby until it is signed by others, and no express agree- 
ment shown to such effect brought home to the obligee 
therein. Utilities Ims. Co. v. Stuart... ceccceccceccccecececeeencceee 
A rescission of a contract requires the meeting of the 
minds of the parties. Utilities Ins. Co. v. Stuart.........-....-- 
Where there are three parties to a contract, two of the 
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parties alone may not rescind the contract so as to 
affect the rights and liabilities between either of them 
and the third party thereto. Utilities Ins. Co. v. Stuart.... 
The right to rescind a contract for fraud must be 
promptly exercised, but the question of promptness de- 
pends solely upon the circumstances and facts. Hamaker 
DM UGOUQN 2.222 ceive ien hth teen Sitesses cules Mian A vawtiots sete ite 
Reciprocal promises as the basis of a valid agreement 
must be equally obligatory on the parties. Chalupnik 
Vs BLOM cick sectatei deed nae toleg ines eit Sestt dense es 
Contracts entered into or promises made on the basis 
of relations of friendship and good-will, unsupported 
by pecuniary benefit, create no obligations, the breach 
of which presents a cause for redress by the court. 
Chalupnik v. Brant ......ccc1.cccccecccecsccceneceeceeeseeescececeseseeecetseeaeee 
Where representatives of a labor union have an agree- 
ment with an industry that, in event a female employee 
of a class marries, her employment shall cease, held 
that a female member of the union who subsequently 
married was estopped to assert that the contract be- 
tween the union and the employer was void. Brisbin v. 
EB. LE. Oliver Lodge No. 885 ......c.c0..ceccecccesececesneeeceeesencnteeeseeees 
A contract, to be void as against public policy, should 
be quite clearly repugnant to the public conscience. 
Brisbin v. BE. L. Oliver Lodge No. 885 .........00.cc0ccccceeceveeeeeen 
Where provisions of a contract together with surround- 
ing facts and circumstances to aid in ascertaining the 
intent of the parties are not in dispute, the proper con- 
struction of the contract is a question of law. Kimball 
Dx COOM ET cA acch eo c2at ace EIEN Se ee eae hci ee ate 
Typewriting is “writing” within statute providing that 
written matter controls printed matter in a contract, 
where the two are inconsistent. New Masonic Temple 
Ass’n v. Globe Indemmity C0........:...ccc1ccesecesececessseteeeceeeseseees 


Corporations. 


1. 


3. 


The statutory liability of a stockho!der for debts of a 
corporation for failure to publish annually existing debts 
is penal in its nature and will be strictly construed. 
Hoffa Vv. Get en eaeecceenne eee ecc eee ee eee ccen ee ceeeeeeseeeceevenceseeeees 
The statutory liability for failure of a corporation to 
publish notice of indebtedness is in the nature of a penal- 
ty for neglect of duty, and one stockholder at fault with 
others cannot maintain an action as creditor of the 
corporation against the others for such omission. Hoff- 
MON, Vi GOL OT ces ns rat ae ees otc elo NO GA Sib 
In a suit to enforce stockholders’ liability for failure to 


413 


440 


465 


465 


517 


517 


536 


731 


643 


643 


134 NEB.] INDEX 


publish notice of indebtedness, plaintiff and intervening 
stockholders’ failure to maintain their causes of action 
did not deprive intervening creditors from proceeding 
in the same case to enforce liability of stockholders to 
them. Hoffman v. Geiger. .....ececcceecccceccecsseeceereetesereeeseeesenceee 
A director of a corporation occupies a fiduciary rela- 
tion, and is a trustee. Whaley v. Matthews............0..2.--- 


Counties and County Officers. 


Courts. 


The statute relating to tax foreclosures by counties pro- 


vides definite procedure by which a county may fore- 
close liens for delinquent taxes: Dawson County v. 
Whaley ic 3 es ee AR te ee ne 


Decisions of United States supreme court construing 
provisions of federal Constitution are not binding on 
state court in construing similar provisions of state Con- 
stitution. First Trust Co. v. Smith. i.o....ccceecccccceeeeeeeteeeeeeees 
Decisions of United States supreme court construing 
federal Constitution and laws are binding on state su- 
preme court, and decisions of state supreme court con- 
struing Constitution and laws of state are binding on 
federal supreme court. First Trust Co. v. Smith................ 
County courts have exclusive original jurisdiction of 
all matters relating to the settlement of the estates of 
deceased persons. Starr v. Fidelity & Deposit Co............. 


Damages. 


Deeds. 


Evidence that a judgment for injuries has not been paid 


is not admissible in a subsequent action for injuries 
against the judgment debtor. Gardner v. Metropolitan 
Utilities’ Distiriet: .-....-cccccsecectecencctenet ects ceciv tes thdossbesciabecossecie 


Where grantor’s mind was somewhat impaired by poor 
health at times and he executes a deed to substantially 
all his property to one with whom he lives, to the ex- 
clusion of his relatives, such transaction will be closely 
scrutinized. Kirk v. Tackett.....00..00..cccccccccccescccsseecceceeceeceeeseee 
Where grantor, at time of execution of deed, knew the 
extent of his property, the natural objects of his bounty, 
and the transaction was natural and fair, the deed will 
not be canceled for undue influence. Kirk v. Tackett........ 


Descent and Distribution. 


The doctrine of advancements applies only to intestate 


estates. Stanton v. St@ntotee..c..eccccccccccecccceccsccccsccetsececsesenseeeee 
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A divorce decree awarding custody of a minor child to the 


mother will not be modified unless the mother is unfit, 
or the best interests of the child require such action. 
Downs v. Downs 


Elections. 


1. 


In an election contest on the ground that, through “igno- 
rance and mistake” of election officers, enough illegal 
votes were cast in a voting precinct to change the re- 
sult of the election, the burden is on contestant to prove 
the casting of the illegal votes and also the candidates 
for whom they were cast. Mehrens v. Election Can- 
MASSING BOOT... ..ctsceesceseccHiasencdecsny eves eScaeedencded on sawecseenieeendeschs 
The nonpartisan judiciary act not having provided for 
nor prohibited the writing in of names on the nonparti- 
san ballot, the general election law is applicable, the 
nonpartisan judiciary act having provided that the gen- 
eral election laws shall apply to the nonpartisan act so 
far as applicable and not inconsistent with that act. 
State, ex rel. Zeilinger, v. Thompson ......2..--...cceeceeeeeeveeeeeee 
The provision of the general election laws that a blank 
space sha!l be provided into which electors may write 
the name of any person for whom they wish to vote, and 
whose name is not printed on the ballot, is incorporated 
into the nonpartisan judiciary act and becomes a part 
thereof by reference. State, ex rel. Zetlinger, v. Thomp- 
BO. co. siecicc, hac etcdes ole ne ese A es ei ee 


Electricity. 


1. 


Eminent 


The legislature has not lodged the power to regulate 
electric rates in the railway commission, and courts 
have no power to assume that function. Cornhusker 
Electric Co. v. City of Fairdury..n...--.cccccceccecceeescneceseeeeceeeeses 
In a suit to enjoin discrimination between customers of 
a municipal electric plant, one who purchased current 
for resale held not in a class with another who pur- 
chased current for power in his own plant. Cornhusker 
Electric Co. v. City of Fatrbwry.........csccsieccceeseeeeseceeeceeeetees 


Domain. . ; 

In condemnation proceedings by power district, a circu- 
lar letter containing admonitions warning of danger from 
high-tension power lines to persons, live stock, and prop- 
erty, held admissible, not as an independent element of 


damage, but as affecting the market value of land.° 


Lilienthal v. Platte Valley Public Power and Irrigation 
DASOPUCE sie bse ice a a RS ea ee 
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2. 


Equity. 


Estoppel. 
1, 


Where a transmission line cut a farm into four irregu- 
lar tracts, award of $4,085.40 damages held not ex- 
cessive, Lilienthal v. Platte Valley Public Power and 
Trrigation District 00... .e20.ccscccseeeceecneeccersvnseceesececenesecesteneecees 
The measure of damages for land condemned for electric 
power purposes is the fair and reasonable market value 
of land actually appropriated and the difference in value 
of the remainder of the land before and after the taking. 
Lilienthal v. Platte Valley Public Power and Irrigation 
DISET CE os) se cde clash sachin eS cats Saeed ceRiav hanes binsseniettaae tenets, Ba 
In fixing damages in consequence of appropriation of or 
injury to property for public use, the jury may take 
into account every element of resulting annoyance and 
disadvantage which would influence an intending pur- 
chaser’s estimate of the market value. Lilienthal v. 
Platte Valley Public Power and Irrigation District.......... 
Transmission lines for which right of way by easement 
was condemned held an element of danger to owner of 
farm to which the general public was not exposed. Lilien- 
thal v. Platte Valley Public Power and Irrigation District 


Equity will not aid a person whose conduct connected 
with the controversy has been unconscientious or unfair. 
Shelby v. Platte Valley Public Power and Irrigation 
DDASEVACE: Gai tse AO ag IE a Ea a et 
Equity seeks the substantial rights of the parties and 
applies the remedy so as to relieve those having the 
controlling equities. E’mpson v. Deuel County State Bank 
Equity endeavors to carry out the intent of parties to 
a contract. Hmpson v. Deuel County State Bank.............. 


SEE ASSIGNMENTS, 6, 
To create an estoppel in pais, the party pleading estoppel 
must have been misled to his injury and have suffered 
a loss of a substantial character or have been induced 
to alter his position for the worse in some material 
respect. Shelby v. Platte Valley Public Power and Irri- 
gation: District 28. eons eta et ke 
“Estoppel” defined. Brisbin v. EF. L. Oliver Lodge No. 
OSS ire, Ss saree oie Moats elt cot en tues deaetheadety eoeive de Reacher ences 
An estoppel arises from a party’s conduct and may be 
predicated upon silence or omission as well as upon 
written words. Brisbin v. EF. L. Oliver Lodge No. 385...... 
The doctrine of equitable estoppel is applied to trans- 
actions in which it is found that it would be unconscion- 
able to permit a person to maintain a position incon- 
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sistent with one in which he has acquiesced or of which 
he has accepted any benefit. Brisbin v. E. L. Oliver 
Lodgé-NO: G85 52008 a ea ee 517 
A person is estopped from asserting any right under a 
contract where it appears that the facts on which it is 
sought to make the estoppel operate were known to such 
person and that such person remained silent and received 
the benefit of the contract which he, in fact, had violated. 
Brisbin v. BE. L. Oliver Lodge No. 885.......:ccccsccccccecceeeeesneeeee 517 


Evidence. 


1. 


2. 


10. 


The owner of personalty may testify as to its value. 
Cox v. Greenlease-Lied Motor s.........ccc:cc:ccssececessscseeeeeeeeccesseene 1 
The existence of a written contract does not prevent the 
party apparently bound thereby from pleading and prov- 
ing that contemporaneously with the execution and de- 
livery of the contract the parties entered into an oral 
agreement constituting a condition on which perform- 
ance of the written contract should depend. Johnson v. 
Shulet: <n es eS eh cca lined andes bart cnieases 25 
An oral agreement made contemporaneously with three 
written instruments may be proved to show the entire 
contract. Johnson v. Shuler. .iicccecccccccccccecccesceeccceeseesessercesenees 25 
Any one with knowledge of time and distance is compe 
tent to give an estimate of the speed of an automobile. 
Knoche v. Pease Grain & Seed Cov.....ccsccccccccccesecceeseveecveceseaee 1380 
The court or jury is not required to accept as verity 
statement of a witness not contradicted by direct testi- 
mony. Leon v. Kitchen Bros. Hotel Co...0.......c.c.ccccesececeeeees 137 
The testimony of a witness on a vital point which was 
materially changed to obviate objections pointed out 
by the supreme court on a former appeal without suffi- 
cient explanation for change was discredited as a mat- 
ter of law, and required to be disregarded. Peterson v. 


Omaha & C. B. Street BR. C0......ccccccccecceceeeceecceseesctsstsntevsceeneee 322 
The contents of a lost deed of adoption may be proved 
by secondary evidence. In re Estate of DeSoe...................- 371 


In a suit against two joint agents of an insurance com- 
pany, entries on books of the agency kept under the 
supervision of one of the agents were admissions as 
against both defendants. Utilities Ins. Co. v. Stuart........ 413 
Where consideration for a contract is promissory or 
contractual, it cannot be varied by parol agreement. 
Chalupnike v. Brant ........seececcececete ence eee essen eceeceeecesveveeseeeveneaee 465 
Evidence in will contest held insufficient to require sub- 
mission to jury of question of testator’s competency to 
make a will. In re Estate of Kajewskt...0....000..0ccccceceeeeeeeeee 485 
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11. Proofs of death by beneficiary to insurer are admissible 
against beneficiary as prima facie proof of statements 
therein. Hinnenkamp v. Metropolitan Life Ins. Co........... 846 

12. Opinions of experts are conclusive only where undis- 
puted, and where the opinions concern matters of which 
a layman could have no knowledge. Hinnenkamp v. 
Metropolitan Life Ins. C0..2...0...ccccccecceeseecccceesteecteeeeceereeveeeeees 846 

18. Cogent reasons and circumstances which strengthen ex- 
pert opinion as to a scientific fact in issue may determine 
the issue. Donker v. Central West Public Service Co......... 892 


Exchange of Property. 

1. That a party to a contract for exchange of property 
might have discovered the truth by investigation is im- 
material, where he is fraudulently induced by the other 
party to forego making investigation. Hamaker v. 
Middawg he 2.222:ctht eee a eve kote A eee MS 440 

2. One party to a contract for exchange of property has a 
right to rely as a basis of a mutual agreement upon the 
other party’s express statement of an existing fact, and 
also upon representation of future facts which when 
acted upon turned out to be false. Hamaker v. Middaugh 440 

8. Party to a contract for exchange of property held en- 
titled to have the contract set aside for fraudulent rep- 
resentations. Hamaker v. Middaugh........2..00.0000ccccceccceceeees 440 


Execution. : 

One whose lands are sold on execution based on a judg- 
ment is not entitled to a moratory stay unless the judg- 
ment was obtained on a note or contract secured by 
realty. Department of Banking v. Modrow......0....0..2200...-- 836 


Executors and Administrators. 

1. Where a county court acquires jurisdiction of the sub- 
ject-matter and parties in a proceeding to settle an 
estate, its final judgment therein as to the amount due 
the estate from the administrator is not reviewable ex- 
cept on direct appeal and is not open to collateral attack 
except for fraud. Starr v. Fidelity & Deposit Co............. 240 

2. A surety’s liability on an administrator’s bond is not 
affected by the fact that the surety had been induced to 
sign the bond through fraud of the principal. Starr v. 
Fidelity & Deposit C0..........2..cccecscsssssccecessesesessssnsesecesseceseesseeee 240 

8. The executor’s right to retain a legacy and apply it 
pro tanto upon legatee’s debt to testator exists independ- 
ently of statute. Stanton v. Stanton... cecceecsccecceeseeeeee 660 

4. A devisee’s debt to testator cannot be retained from 
proceeds of sale of land devised to devisee, in absence 
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of language in wil making the debt a charge on the 

land. Stanton v. Stanton. .u......ccccccccccececeeeseceseeeseeeecceeenseens 660 
5. Evidence held insufficient to support an order allowing 

a claim to be filed against an estate after expiration 

of time originally allowed for filing claims. In re Estate 

Of ORUS ON ci. siisisscsagiciccecicesn sects siestedica dacs cents snsdadededntcdceuciesdacecteases 769 
6. Whether a daughter’s claim against her mother’s estate 

for services was allowable was a question for the jury. 

In re Estate of Chalupa...........-.ccccccecceecccseceeecetestnseeecesnenseees 918 


Food. SEE CONSTITUTIONAL Law, 18. 


Fraud. 

Where a fraudulent transaction is sought to be enforced, 
defendant may set up the fraud as either a complete or 
partial defense, or in mitigation of damages or ground 
for recoupment. Nordeen v. Nelson. .i.....e.ecccccccccececceceeseeeeee 107 


Fraudulent Conveyances. 

1. A conveyance from husband to wife was presumptively 
fraudulent as to an existing creditor, and in a suit by 
the creditor to set aside the conveyance, husband and 
wife had the burden to establish the good faith of the 
transaction. Farmers Elevator Co. v. Peck.....22..0c00c-20-0- 305 

2. The question of fraudulent intent is to be considered 
as of the time when the conveyance is made, and with 
reference to the particular conveyance alleged to have 
been fraudulent as against creditors. Farmers Elevator 


8. A fraudulent conveyance is a conveyance, the object or 
effect of which is to defraud another, or a conveyance 
made with intent to avoid some duty or debt due by or 
incumbent upon the person making the transfer. Farm- 
ers Hlevator Co. V. Peck ....ee.cescecccecccecccceeceecesneeceeeecesseecsseeeenes 305 

4, Fraudulent intent may be established by proof of facts 
from which such inference may reasonably be drawn. 
Farmers Elevator Co. v. Peck .....2....2:1cc1cccccc2scseeteeeceeeeenneeeees 305 


Garnishment. 
1. In a suit in the nature of a creditors’ bill against a 
garnishee for alleged false answers, evidence sustained 
decree for plaintiff. Ternes v. Wathe..........2.22.222021c0ccceeeee 798 
2. A court, if no other remedy is available, may render a 
money judgment against a garnishee. Ternes v. Watke 798 


Gas. 
1. A gas company must exercise the high degree of care 
and diligence required in the handling of a dangerous 
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commodity, and, if negligent, it is liable therefor. Fonda 
v. Northwestern Public Service Co.......:c:-cccccseceeeeceeesecenseee 
Liability of gas company, which installed a gas burner, 
for injuries by escaping gas did not depend on notice of 
defect in burner, if defect was due to improper or care- 
less installation and inspection. Fonda v. Northwestern 
Public Service CO......ccccceccscescccseececesecceceesecsseeeceneeesenesensnsesceueaes 


Guaranty. 


1. 


Mortgage bonds, a mortgage securing them, and a 
guaranty relating thereto, being executed substantially 
contemporaneously as one transaction, are to be con- 
strued together. First Trust Co. v. Eastridge Club.......... 
In construing a guaranty, contemporaneous contracts 
between the parties, the nature of the transaction and 
attendant circumstances may be considered. First Trust 
Co. v. Hastridge Club .......ccccecccccecceccessecesesseesecersccsvevsetseeeceeeas 
The assignment of mortgage real estate bonds carried 
with it the mortgage and the guaranty assuring pay- 
ment thereof. First Trust Co. v. Eastridge Club................ 


Husband and Wife. 
Whether a husband and wife may contract with each other 


under statutes depends on the nature of the statute in 
force in the jurisdiction, the law of which governs, and 
the construction that courts of that jurisdiction put on 
the statute. Jorgensen v. Crandell..........cccccccccecccccecccecseceeseee 


Infants. 

1. Evidence held to sustain conviction for aiding, abetting, 
and encouraging a child in delinquency. Bolker v. State 

2. Evidence held to show prosecuting witness to be a de- 
linquent minor. Bolker v. State... eccccecccecessesceseeeeeeeeee 

Innkeepers. 

1. A husband and wife whose property was stolen while 
they were living at hotel held “guests” within meaning 
of statute dealing with innkeeper’s liability for stolen 
goods. Leon v. Kitchen Bros. Hotel Co.........-.1ccccc0cecceceecenese 

2. A hotel company claiming benefit of a statute altering 
its common-law liability for theft of guest’s goods has 
burden of showing compliance with provisions of stat- 
ute. Leon v. Kitchen Bros. Hotel Co.......:.:ccccccccssseccesesnnsseoene 

8. A platinum wrist watch held neither an article of 


“jewelry” nor an article of “personal ornament,” within 
statute regulating innkeeper’s liability for stolen ar- 
ticles; but finger rings are within the statute. Leon v. 
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Hotel company held not liable for loss of guest’s money 
not deposited in safe. Leon v. Kitchen Bros. Hotel Co..... 
The innkeepers statute limits innkeeper’s liability for 
stolen articles to $300. Leon vy. Kitchen Bros. Hotel Co. 


Insurance. 


1. 


The rule calling for construction of ambiguous or in- 
consistent terms of an insurance contract in favor of 
insured, because insurer selected the language, does not 
justify imposing of insurance risks not assumed. Barish- 
Sanders Motor Co. v. Fireman’s Fund Ins. Co......2.-...0..0+-++ 
Under policy insuring goods in transit against damage 
by collision of vehicle with any other vehicle or object, 
insurer held not liable for damage to automobile in 
transit which came in contact with an overhead bridge. 
Barish-Sanders Motor Co. v. Fireman’s Fund Ins. Co....... 
When a limited collision coverage of cargo is added to 
the policy, it cannot be extended by construction beyond 
limitations contained in the language employed. Barish- 
Sanders Motor Co. v. Fireman’s Fund Ins. Co.......20.22000000--- 
An insured’s death may be held accidental if it results 
from something unusual, which took place without the 
foresight or expectation of insured, and could not‘ have 
been reasonably anticipated by him. Bernhard v. Pru- 
dential. 18.) CO sccscessssscse aches cise, Bite ctee iN oaceiend siete becabtvecsieese 
When an insured attacked an officer, and while advanc- 
ing to continue such attack was shot and killed by such 
officer, insured did not meet death through accidental 
means, within meaning of double indemnity clause of life 
policy. Bernhard v. Prudential 118. C0...........cccc1cccececeeeeeeee 
Beneficiary held entitled to recover on a paid-up life 
policy, where defense was that policy had lapsed by 
reason of notice demanding payment of interest. Apfel 
v. General American Life Ins. C0......c:ccccc0cccecsceseeeeseeeeeeeees 
An attorney’s fee in action on insurance policy must 
always be reasonable in amount, and cannot be based 
solely on amount of judgment, but should only be fixed 
after examining questions involved and time, diligence 
and skill necessarily devoted to preparation and pres- 
entation thereof. Apfel v. General American Life Ins. 
COs: sehen eile ee ei he ee vel ada eek 
An insurance policy, if couched in unambiguous lan- 
guage, should be construed as other contracts. Parish 
Vv. County Fire 11s. CO.......ccccccccecccsscesseescessecctsesecesesenecesescaneese 
Where wind preceding a severe rainstorm caused only 
slight damage to a dwelling which was severely damaged 
by the rain, recovery could not be had on a policy cover- 
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10. 


I, 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


ing damage from wind, except for slight damage caused 
by wind. Parish v. County Fire Ins. C0........22.2.021-10220eceeeees 
Where false answers in an application for an accident 
policy were inserted by the insurer’s agent without the 
applicant’s knowledge, the insurer was estopped to claim 
that such answers were false. Russell v. Glens Falls 
Tndlemanityy CO. .cccccccccccecececcsscssescesscsececcaceeesseseceaeeeceneensenteceeenese 
A literal interpretation of the term “total disabi ity” in 
an accident policy as meaning utter mental and physical 
helplessness as a condition of liability will not be adopted 
where it would result in an unjust forfeiture of the 
insurance. Russell v. Glens Falls Indemnity Co................. 
The term “total disability” in an accident policy means 
such disability as renders insured unable to perform the 
substantial and material acts of his occupation in the 
usual way. Russell v. Glens Falls Indemnity Co................. 
Where literal enforcement of a total disability clause 
in an accident policy would result in an unjust for- 
feiture of the insurance, it should be liberally construed 
to mean such disability as renders insured unable to 
perform substantial and material acts of his occupation 
in the usual way. Russell v. Glens Falls Indemnity Co..... 
Insured could not recover on an accident policy for total 
disability, where disease added to the accident caused 
total disability, if the accident alone would not have 
caused total disability. Russell v. Glens Falls Indemnity 
GO ee sctees Ae ote Bi ie et rsh a ol ee ot ok ty Dead a oe oa 
The assignee of an insurance policy acquires only the 
rights of his assignor. General American Life Ins. Co. v. 
Omaha Nat. Bork........c.cccccccccccsssceveseseosssnsesseseovesssssesececeecesseoces 
A bank, which as assignee sought to obtain cash sur- 
render value of policy and offset a deposit of insurer in 
payment thereof, was obligated to conform to terms and 
conditions of the policy, and on‘failure to so do was not 
entitled to set off the deposit. General American Life 
Ins. Co. v. Omaha Nat. Banke...cccccccccccceccecccccsceseeceseescnscceceee 
A provision in a benefit certificate that no suit shall 
be brought thereon unless commenced within one year 
from date of member’s death, if valid in the state where 
made, is enforceable in Nebraska. Avondale v. Sovereign 
COND, WOW Wisden tehen a iGo ek ne A Be 
A benefit certificate issued in Nebraska and accepted in 
Louisiana is a Louisiana contract. Avondale v. Sovereign 


Where a fraterrial benefit society, which had issued a life 
certificate to a member payable to one named as the wife 
of the member, paid the certificate in good faith with- 
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out notice that the named beneficiary was not the mem- 
ber’s legal wife, the legal wife cannot thereafter recover 
the amount of the certificate. Avondale v. Sovereign 


Fair doubt as to meaning of words used in a policy 
should be resolved against insurer. New Masonic Temple 
Ass’n v. Globe Indemnity C0.........-.ccccceceeceeeeseceseeceeeeesenerses 
If ambiguities in a policy may be solved by either of two 
constructions, the one more favorable to the insured 
should be adopted. New Masonic Temple Ass’n v. Globe 
Tre mit CO. .ensicitlscncztceetaasssctehivecdntvepe de Sisenacare Beles stpeenie sete 
Under provisions of industrial life policy providing that 
insurer might declare policy void if insured was not 
in sound health at date of issuance or had been at- 
tended by a physician for any serious complaint within 
two years thereof, insurer was not required to immedi- 
ately declare policy void in order to resist liability 
thereon in action brought after death of insured. Hin- 
nenkamp v. Metropolitan Life INS. C0......2..:::ccscseeceeeeeses 
Under policy providing that insurer could declare policy 
void if insured was not in sound health at date of is- 
suance or had been attended by a physician for serious 
illness within two years thereof, beneficiary could not 
recover on policy if insured was actually in unsound 
health at time of issuance of policy. Hinnenkamp v. 
Metropolitan Life ms. CO.........:c-cecccccecececcseceneecsessncsneecensenee 
A provision that a policy shall not take effect unless 
insured is in good health at date of issuance is a con- 
dition precedent without which there is no liability under 
the policy. Hinnenkamp v. Metropolitan Life Ins. Co..... 
Issue as to condition of insured’s health at date of is- 
suance of policy was for the jury. Hinnenkamp v. 
Metropolitan Life Ins. Co.........cc2cccccecccececceneencsceteeceetssveseeeeeee 
Under statute and general principles of equity, a mutual 
life insurance company may not discriminate in its dis- 
tribution to its members. Whaley v. Matthews.................. 
The surplus of a mutual life insurance company belongs 
to its members, and a minority member may sue on be- 
half of himself and others similarly situated for mis- 
app'ication thereof. Whaley v. Matthews.........0....000000000000. 
A domestic insurance company is limited in its real 
estate mortgage investments to bonds or notes secured 
by first mortgages. Whaley v. Matthews...........00..02:cecc00-2 
In case of doubt, an insurance contract will be liberally 
construed in favor of insured. Schultz v. John Han- 
cock Mutual Life Ins. CO....ccecccecccsccesseceeccsescecececcesecseececsseeee 
A literal interpretation of the term “total disability” in 
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31. 


an accident policy as meaning utter mental and physical 
helplessness as a condition of liability will not be adopted 
where it would result in an unreasonable and unjust 
forfeiture of the insurance. Schultz v. John Hancock 
Mutual Life ns. CO... ccccccccceccceecceeceeceecenecseneessoneneesncensensnsnene 
In action on accident policy, where different minds may 
draw different conclusions as to whether the evidence 
establishes liability for permanent and total disability, 
it is the court’s duty to submit the question to the 
jury. Schultz v. John Hancock Mutual Life Ins. Co......... 


Judgment. 


1. 


Jury. 


Where the court overruled plaintiff’s motion for di- 
rected verdict and submitted case to jury, which re- 
turned verdict for defendant, and plaintiff filed motion 
for judgment notwithstanding verdict, the court had 
jurisdiction at same term to sustain motion in part 
and enter judgment for plaintiff for portion of amount 
claimed. Leon v. Kitchen Bros. Hotel C0..........cccccccsceceeees 
The statute authorizing vacation of judgment after ex- 
piration of term at which judgment was rendered does 
not provide exclusive remedy, but such remedy is con- 
current with equity jurisdiction. Pavlik v. Burns............ 
A judgment may be set aside in equity for fraud after 
expiration of term at which it was rendered. Pavlik v. 
BUT ns cecociecssunseg ee cgtoe agen Ss soca gaa datcenee sagteiaaee eed ddan du cdteaeceseadee 
After the term at which a judgment has been rendered, 
the court may vacate a judgment only for reasons stated 
and within time limited by statute. Feldt v. Wamek........ 
A judgment will not operate as res judicata unless it 
appears on the face of the record or is shown by ex- 
trinsic evidence that the precise question was raised and 
determined in a former suit. O’Connor v. Abbott............ 
The filing of an application in the same action in which 
the judgment was rendered is proper procedure to obtain 
discharge of a judgment. In re Estate of Mathews............ 


A prosecution for violation of a village ordinance which 


does not embrace a criminal offense under common law 
or statute is a civil proceeding to recover a penalty, and 
therefore defendant is not entitled to a jury trial. 
Village of Utica v. Rumellitya..c.ccccccccccccsccsccccessecceveseeseeeees cn 


Landlord and Tenant. 


1. 


A tender of money by lessor for cancelation of a lease 
which was refused, and after suit brought was deposited 
in court, held a sufficient tender. Hole v. Hamp...........0.6 
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The burden of proof’is on lessee alleging oral agreement 
for reimbursement for improvements if lease should be 


canceled. Hole v. HOM .2...2..2.:2:cc:eceeeeeecececeseeeteseeeneceeeesseeeee 259 
A tenancy from year to year may be terminated at any 
time without notice by agreement. Bailey v. Lund............ 319 


Libel and Slander. 


Mere words of general abuse and vituperation, not amount- 


ing to a libel per se, however opprobrious, ill-natured or 
vexatious, whether written or spoken, do not constitute 
a basis for an action for defamation, in absence of an 
allegation of special damages. Dalton v. Woodward........ 915 


Licenses. 


1. 


Parol license to lay water pipes on defendants’ land 
held irrevocable after thirty years’ continuous and un- 
disturbed use under claim of right. Fitzsimmons »v. 
GUT 6 sizizec ces aaa Setig eens ns bt Seas esas ba ocean ep ease eed 200 
A complaint charging violation of a village ordinance 
substantially in the language of the ordinance is suffi- 
cient. Village of Utica v. Rumelin........0.0cccccccecceeceeeeeeeeeee 232 


Limitation of Actions. 


1. 


Master 


1. 


An exception cannot be claimed in favor of minors.in a 
statutory provision limiting time for commencing ac- 
tions given by such statute, unless they are expressly 
mentioned by the statute as excepted. Ray v. Sanitary 
Garbage: COs siccbosictk eats hates rennet tected desta tae os 178 
A cause of action against a bank director participating 
in or assenting to an excessive loan is complete the 
moment the loan is made. Department of Banking v. 
MeM allen, cit .2 ce ie 8 i ee a es eer See eos 338 
The statute of limitations begins to run against a cause 
of action against bank directors for excessive loans at 
date of making loan, and is barred after four years. 
Department of Banking v. McMullen .........cc10cseceeeeeeeeee 338 
Limitations on implied obligation to repay money bor- 
rowed by a city by issuance of a void warrant begin 
to run on date of last payment on the warrant. Nebraska 
State Bank Liquidation Ass’n v. Village of Burton............ 623 
As regards limitation for suing under stockholders’ 
double liability statute, corporate assets in bankruptcy 
are not “exhausted” until final dividend is paid to 
creditors. Hoffman V. Geiger. ...--..cccccccccceccecsesssescesecesteceeneees 643 


and Servant. 
Where an employee dies suddenly while engaged in his 
work, the burden is on the compensation claimant to 
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11. 


12. 


138. 


prove that death was an accident arising out of the em- 
ployment. Shamp v. Landy Clark C0......2-....ccccccecceseceeseeeeee 
After waiver of rehearing before the workmen’s com- 
pensation court and appeal to the dis‘rict court, then by 
stipulation of the parties the case may bz submitted 
to any district court. Shamp v. Landy Clark Co....0........000 
After a hearing before a judge of the compensation 
court a party may have a rehearing before the compen- 
sation court, or he may appeal direct'y to the district 
court. Shamp v. Landy Clark Co0..0...-..2.1c-:--0ceceecceeceeceeteeesees 
A party who accepts the judgment of a single judge of 
compensation court may not insist upon a reh-aring 
before the full compensation court, where the opposing 
party waives such rehearing and takes an appeal di- 
rectly to the district court. Shamp v. Landy Clark Co..... 
A party not satisficd with the decision of a single judge 
of the compensation court may appeal directly to the 
district court. Shamp v. Landy Clarke Co.....0...2.0220..c0cceccee 
The word “accident” defined. Shamp v. Landy Clark Co. 
Where any one of the essential elements of an accident 
is absent, there can be no recovery for accidental injury 
or death under the compensation law. Shamp v. Landy 
GLOAKES COs atcct eee teks Saceasndce tases Mes ses sy eetile hie iene, 
The c’aimant in a compensa'ion case has the burden of 
showing with reasonab'e certainty that the emp oyee 
sustained injury or death from an accidcznt arising out 
of and in the course of employment. Shamp v. Landy 
Clare COs, grec eek cise Sais tec cocere sist eansioon honest okie Bete Be 
Where no exception is provided by the statute, the re- 
quirement for filing of a compensation claim within a 
specified time applies to an employee’s minor dependent, 
and his failure to comply with the act precludes him 
from recovcring compensation. Ray v. Sanitary Garbage 
OO asda decdes neice sy Nesss hates ema Arh intel ee A Ae Coa te ae 
The compensation act makes no exception in favor of 
minor dependents as to limitation of time for filing 
claims. Ray v. Sanitary Garbage Co.........ccccccccseccececcsseseceees 
Minor dependents of deceased employee were barred from 
filing claim for compensation one year after employee’s 
death. Ray v. Sanitary Garbage Co......0 20-0 ceccecccccceeceecseeeee 
Severe facial disfigurement is compensable although not 
specifica'ly referred to in compensation act. Wilson v. 
Brown-McDonald Co. 2.....e.-c2ccccccesssceceeccscvsesesseesessesececesesesseece 
The statute authorizing submission of disputed compen- 
sation claims to the compensation court includes cases 
not covered by the section containing the schedule of 
compensation. Wilson v. Brown-McDonald Co 
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The compensation court is required to administer all 
provisions of the compensation act except those com- 
mitted to courts of appellate jurisdiction. Wilson v. 


“Brown-McDonald Co. -......-es-sescscesevevsvesesseeeesseseeseesesseeseeneeeess 


An appellate court, in trying a compensation case de 
novo, has power to determine rights of the parties under 
the law relating to cases not covered by the schedule of 
compensation. Wilson v. Brown-McDonald Co...........-.--+-- 
The workmen’s compensation act seeks to alleviate con- 
sequences of disability flowing from personal injury. 
Wilson v. Brown-McDonald Co... .......22:cc:ccccceecceneeeneeeenneeeee 
Impairment of ability of earning power may result from 
ineligibility to obtain work as well as from inability to 
do procurable work. Wilson v. Brown-McDonald Co......... 
The workmen’s compensation law will be liberally con- 
strued. Wilson v. Brown-McDonald Co............-scececceceeeenes 
A workman who because of injury is unable to per- 
form a substantial amount of labor is “totally dis- 
abled,” within the workmen’s compensation act. Wilson 
VM. Brown-McDonald Co.......cc.cccccceccecencccncceseenseeenecceeectennneceees 
Where the evidence disclosed that further medica! serv- 
ices would not definitely improve disfigurement of face 
of employee, the employer’s liability to furnish medical 
services ceased. Wilson v. Brown-McDonald Co.........-......- 
Where a reasonable controversy exists as to liability, 
the employer is not liable for the statutory penalty for 
waiting time while the cause is pending in the courts. 
Wilson v. Brown-McDonald Cov. ......ccccccccceecceseeeceeeeeceeeeeeeetees 
Allowance of attorney’s fees ‘to employee’s attorney is 
erroneous, where the employer has not refused to pay 
compensation nor appealed from compensation award. 
Wilson v. Brown-McDonald Co...0.......cccccccccceececccecsnceeeeeeeees 
The employer is liable for reasonable and necessary 
hospital and medical services and medicines, when they 
are approved by the compensation commissioner. Szm- 
mers v. Railway Bxpress Ag ency...........ccccceccececececeeeseseeeeee 
The statute fixes the amount of compensation. Summers 
v. Railway Express A gency. .........ccccccecceceececensessseteseseeseseeee 
Where deceased employee was employed jointly by two 
employers, one of whom carried workmen’s compensa- 
tion, the employer carrying workmen’s compensation 
must pay on'y that proportion of the entire compensa- 
tion which his proportionate wage liability bears to the 
entire wages of the employee. Summers v. Railway Ex- 
PVESS: AG ONCY 2c iio te Ba Hee Acts aes aea eeeeietes 
A truck owner employed to haul gravel and acting under 
the employer’s orders held to be an employee. Westcoatt 
v. Lilley 
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The purpose of the workmen’s compensation law is to 
shift to industry the burden of loss from accidents. 
Westcoatt.v: Luley 22.22. 28s. secs eight eee ee eet 
One purpose of the workmen’s compensation law is the 
prevention of an employee’s dependents from becoming 
public charges. Westcoatt v. Lilley. .......2..2.2:::c11eeereeeee 
An employee who, after installation and inspection of a 
gas burner, by exercise of ordinary care should have 
known that the burner was defective is liable with his 
employer for injuries occasioned thereby. Fonda vw. 
Northwestern Public Service C0............:.10ccccceseeeeeeserseeeeneeens 
A compensation claimant has the burden to show that he 
suffered an injury resulting from accident arising out 
of and in the course of his employment. O’Connor v. 
AD DOE ES occ cas cacecesesseste id attcic sheet toccen td sandan toate ccateeapvaesieaeeaeie eet 
Awards for compensation cannot be based upon possi- 
bilities or probabilities. O’Connor v. Abbott.........-...........- 
A labor union selected by the clerical employees of a 
railroad company as the representative of a class was 
authorized to make contracts affecting rules and con- 
ditions of employment which were binding upon all em- 
ployees of such class. Brisbin v. E. L. Oliver Lodge No. 
BSS. wstsscccesvatvereimiciteicel ts eit Asthe slots wii tedbesdeg tees Soest eae 
Under the railway labor act of 1926, employees of any 
class were empowered to se'ect representatives for the 
purpose of collective bargaining with their employer. 
Brisbin v. EB. L. Oliver Lodge No. 885 .......c.ccc0cccscecccsseseeeeees 
The 1934 amendment to the railway labor act continued 
and placed the duty on carriers and employees to exert 
every reasonable effort to make and maintain agree- 
ments concerning rates of pay, rules and working con- 
ditions, and to settle disputes. Brisbin v. E. L. Oliver 
Dod G6: NO: B85 occ coccsacsas secede stinsdstegcassievcxedbcctecsosalistbvasastcuntunsedces 
The railway labor act provides that employees shall 
have the right to organize and bargain collectively 
through representatives of their own choosing and a 
majority of any class of employees shall have the right 
to determine who shall be the representative of the class. 
Brisbin v. BE. L. Oliver Lodge No. 885 .........cccccc0cccccecssecveenee- 
Defendant labor union had authority to enforce contract 
between union and employee. Brisbin v. E. L. Oliver 
Godge: NG, 885.5 cess so asset ncscecsciniat ccucapttasecscoltebeiietilest 
A collective labor agreement should be broadly con- 
strued. Brisbin v. EB. L. Oliver Lodge No. 885..........000000+- 
A collective labor agreement between employee and em- 
ployer becomes a binding contract when made part of 
the individual contract of such employee, a breach of 
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which gives rise to a cause of action by cither party. 
Brisbin v. EB. L. Oliver Lodge No. 885 ......ccccccccssseneeesesceceeeees 
39. Acceptance by a city fireman of benefits under the work- 
men’s compensation act did not bar his right to pension 
under the fireman’s pension act. City of Lincoln v. 
Steffensmeyer ooo esse eles et es neces de ntsc tite 
40. A fireman’s pension is not “compensation” within the 
workmen’s compensation act. City of Lincoln v. Stef- 
PONSINCY CF oo s2c scence a ot lecces He tecanieta ead tees 
41. To recover in an action for injuries caused by defend- 
ant’s automobile, plaintiff must show that the chauffeur 
was defendant’s servant and engaged in the master’s 
business at the time of the accident. Mackechnie v. 
EP YMOT SS cece 5 cosh zeke ease Rica anges a ale csemet set ae ees oes iS hae ci chicns 
42. Owner of building, used in conducting owner’s business, 
who engaged a contractor to make repairs, was an “em- 
ployer” within the compensation law, where it was not 
shown that the contractor was required to procure com- 
pensation insurance. New Masonic Temple Ass’n v. 
Globe Indemnity C0..........sseccccescssccneeecesecesesecenereceeenseecseereeeese 
43. In action for compensation, evidence held sufficient to 
sustain judgment for defendant. Huston v. Gage County 
Electric: COs secciciscchteccvccan colette a aie teks cacbiaat castooeltecioces 
44, Where the evidence in a compensation case is conflict- 
ing, a reviewing court will consider the fact that the dis- 
trict court observed the demeanor of witnesses. Donker 
v. Central West Public Service C..........ccc2-2sccecceecenseeeneeeeeeees 
45. Whether an act of an employee was within the scope of 
his employment is a question of fact for the jury. Peter- 
son v. Brinn & Jensen CO... .ceccccccecenccccneceecceeccceeececsenseetneeenees 
46. In action against emp‘oyer for wrongful act of employee, 
each case must be determined from surrounding facts 
and circumstances, character of employment, and nature 
of wrongful act. Peterson v. Brinn & Jensen Co.........--..-5 


Mortgages. SEE EXECUTION. 


1. In determining whether an instrument is a deed or 
mortgage, the value of land as compared with the con- 
sideration paid for it is an important factor to be con- 
sidered in construing the transaction. Johnson v. Shuler 

2. A mortgage moratorium, in applying to a restricted 
class of debtors, is essentially special and constitutes ap- 
plication of sovereign power. First Trust Co. v. Smith... 

38. A moratorium granted under a void moratory act is re- 
versible on appeal. Mutual Benefit Life Ins. Co. v. Long 
Mutual Benefit Life Ins. Co. v. L1G .........c2.ccscccceseecesenenecee 

4. A moratory stay will be denied where value of mort- 
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gaged realty is less than amount of liens. Federal Land 
Bank v. Citizens Barkan ...c.cceeccccsescccennncesnesceseesseceseenccaneeeeeees 
Federal Land Bank v. Soehlii....cccccccccccccc2cccecceseeeeeeeeeceeneeeees 
In determining whether value of mortgaged lands ex- 
ceeds amount of lien, it is improper to consider a value 
that is peculiar to mortgagor and not to mortgagee. 
Federal Land Bank v. Citizens Bank. ....00.....2cccccccc0ccccseseeees 
Federal Land Bank v. Soeh len... ....cccccccccccecscceeseceeeeeneesseneneees 
A moratory stay could not be granted on foreclosure of 
a land sale contract executed subsequent to March 1, 
1984. Neble v. Marshall... .ceccccccccccccenccceeceeceecceseeesneeceecteees 
In a suit to foreclose a lien on land, petition held in- 
sufficient to justify decree by default against a defend- 
ant as to priority of liens. Chrisman v. Damiel.................- 
Mere inadequacy of price will not preclude confirmation 
of a foreclosure sale unless the price is so inadequate 
as to evidence fraud. Buchanan v. Rahmeyer..............2.00-+ 
Department of Banking v. Modrow...........csceccscceeseereeeeesenne 
In a mortgage foreclosure, the mortgagor is not en- 
titled to a moratory stay where the mortgage lien ex- 
ceeds the value of the mortgaged premises. Buchanan 
Ui ACQRINCY ER ooo sc02es doe citi es Rost cease gece tele oaesteedeveds Hawaew tenses! 
A moratory stay should be denied where it appears that 
amount of liens exceeds value of realty. Balster v. Keller 
Inadequacy of price will not prevent confirmation of a 
foreclosure sale, unless the inadequacy is so low as to 
evidence fraud. Conservative Savings & Loan Ass’n v. 
MANCUSO? 2 oa sa daa upcey chet eceusoraeeteere etna cachet geet aradet enue nt decease sacs 
The general saving statute preserves a right of action 
on a claim for deficiency judgment in a suit to foreclose 
a mortgage not due nor in litigation at the time the 
legislature, without a special saving clause, passed the 
act taking away the court’s power to decree deficiency 
judgment. First Trust Co. v. Eastridge Club... 
A decree finding personal liability in a foreclosure suit, 
on issues properly pleaded, is not subject to review on 
objections to a deficiency judgment. First Trust Co. v. 
PROS EVA 6! CUED! i, cones sensed bes Sestiieeti le setaa dscSssesensdcceupvndbbegeetieseos oe 
Where facts showing liability for deficiency are set out 
in petition to foreclose a mortgage and judgment for de- 
ficiency against those personally liable is prayed, the 
court has jurisdiction, after sale of the mortgaged 
premises, to enter a deficiency against those found liable. 
First Trust Co. v. Eastridge Club.i....ccccccccscccssessecsesceceecnee 
Before the moratory act was declared unconstitutional, 
a moratory stay would be denied to mortgagor having 
no equity in mortgaged realty. Lorenzen v. Stobbe 
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A mortgage forec’osure sale of realty will not be dis- 
turbed unless there is such inadequacy of price as to 
show fraud or mistake. Lorenzen v. Stobbe...............-000-- 
The trial court did not err in vacating a moratory stay 
where the act under which the stay was granted was 
adjudged void. Stolinski v. Patrick ........2....ccccccceeeeeeeeeeee 


Municipal Corporations. SEE JURY. 


1. 


Local self-government has always been a part of the 
American system, and finds recognition in the state 
Constitution. Schulz v. Divon Count y.......c.ccccccccereeeeeceeee 
Property within the limits of a municipality is subject 
to local taxation, although it derives no benefit from 
the municipal government. Schulz v. Dixon County........ 


. A municipal corporation is not an insurer of the safety 


of travelers along its streets, but need employ only 
reasonable diligence to keep sidewalks in reasonably 
safe condition for use of persons passing over them in 
the exercise of ordinary care. Hupfer v. City of North 
PUGECE: sion cohen ba Mieiptes lead lil te ate ae i cee 
Persons using sidewalks of a city must exercise ordinary 
care for their own safety. Hupfer v. City of North 
Platte: jac c1: instance teak cand a te etn eae 
In exercising reasonable care, a person using a street 
or highway has the right, in absence of knowledge of 
defects therein, to assume that a sidewalk or roadway 
is in reasonably safe condition, and need not, as a 
matter of law, be on lookout for defects or obstruc- 
tions. Hupfer v. City of North Platte........0.0:.cccccsceeeeees 
Holes or depressions in a street or sidewalk may give 
rise to a right of action for injuries caused thereby if 
they are of such a nature that danger therefrom might 
reasonably be anticipated, but slight holes or depres- 
sions from which danger could not reasonably be antici- 
pated are not defects for which an action will lie. 
Hupfer v. City of North Platte. ......2..cccceccecccceceeeeeeeseeeneenes 
Where a village borrowed money by issuance of a void 
warrant, and suit was begun on the warrant and the 
city answered repudiating the warrant, an action for 
money had and received thereafter begun was barred 
by limitations. Nebraska State Bank Liquidation Ass’n 
VM. Village Of Burton. ....iccecccccececcccecccseeecceressessensesteenseesereeeseees 
A city which discharged water from its sewage plant 
into a gully which connects with a stream for ten years 
acquired an easement for that purpose. Hall v. City of 
PGCE, ~ aoe cectsince eae oes eat ely siti nse gs Reeth dadet ce 
Where the evidence is conflicting as to whether ob- 
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10. 


noxious odors arise from effluvia from a sewage plant 
which allegedly create a nuisance, injunction will not 
be granted, but reasonable time may be given to im- 
prove operation of the p!ant. Hall v. City of Friend........ 
Courts will consider whether an injunction restraining 
a city from operating a sewage system will destroy the 
system and subject the public to serious inconvenience 
and danger. Hall v. City of Friend...........2...2-.ccc0-1ee 


11. Injunction to restrain city from operating a sewage 
system held properly denied. Hall v. City of Friend........ 

Negligence. 
1. The owner of a building is liable for defects in con- 


struction and maintenance thereof causing injury to 
any person lawfully in the vicinity. Long v. Crystal 
Refrigerator Cs -icascfaecessccecnsctls.ok bea toes ees etc ecaneaabonee teeta 
A building maintained on a public street in negligent 
manner of construction or repair is a public nuisance, 
and the owner is liable for injury proximately caused 
by such negligence to those lawfully in the vicinity. 
Long v. Crystal Refrigerator C0......-....:ccccccccescceceeeeeeteeeeeee 
An act of God will not excuse the owner for his negli- 
gence in construction or maintenance of a building un- 
less the act is the sole cause of injury, and if the act 
of God and the owner’s negligence are concurring causes 
of injury, the owner is liable for the injury. Long vw. 
Crystal Refrigerator C0.....-.2..-.-:.cceccececeeceeeceseeeeseeessensesesceesecs 
“Negligence” is a lack of due care under the circuin- 
stances. Gardner v. Metropolitan Utilities District............ 
In action for injuries, occupant of house who entered a 
darkened room in floor of which was a trapdoor which 
was likely to be open, without ascertaining whether the 
door was open, and fell down cellar steps, held guilty of 
more than slight negligence. Gardner v. Metropolitan 
Utilities Distrtet 22... .eccccccceccccecescceecseeenceseeetececeseeeseeeeeesenseceeenes 
Questions of negligence and contributory negligence 
are for the jury where different conclusions may rea- 
sonably be reached from the evidence. Zimmer v. 
BY OMMON «°F foi E yn hosel TSA ESB ase cs a caed hctciae ed ied 
WHere an ordinarily prudent person could reasonably 
apprehend that, as the probable consequences of his 
act, another person might receive an injury, a duty to 
exercise ordinary care to prevent injury arises, and the 
party failing to exercise that care will generally be 
liable for resulting injury, regardless of legal relation- 
ship of the parties. Zimmer v. Brandon.......00.0.0..0.c0eceeee--e- 
An owner of an apartment building must exercise ordi- 
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nary care for the safety of an invitee. Brown v. Daven- 

port old ing GO. cic nseees ose c20es el ne eas ea 455 
9. The maintenance of polished floors and small rugs in 

an apartment building is not negligence which would 

render the owner liable to a prospective tenant for 

injuries sustained when she slipped on a rug and fell. 

Brown v. Davenport Holding Co.......22..22..:s0cccccceecee eeeeeerseneee 455 


New Trial. 

1. Affidavits of jurors may not be received to contradict 
anything essentially inhering in the verdict. Cox v. 
Greenlease-Lied Motors .........:..ccccscceccececeecceectesscenscseeeeeeeeeaees 1 

2. The statute requiring a motion for a new trial to be 
filed during the term at which the verdict is rendered 
is mandatory. Heeter v. Nist.......cccccecceeceseseeeceeseeeeeeeeeeeeneeee 209 

8. A motion for a new trial filed after adjournment of the 
term is a nullity though filed within three days of rendi- 
tion of the verdict. Heeter v. Ni8t..........ccccccccccccceeceeeeneeeeeeeee 209 

4. A verdict so clearly excessive as to induce belief on 
part of reviewing court that it must have been found 
through passion, prejudice, or mistake will be set aside. 
Collins v. Hughes & Riddle .......eecececcceecceceescecenseneceneeeneeeeees 380 

5. Refusal to set aside a verdict when the amount of 
damages is inadequate under the evidence is error. 
Preston v. Farmers Irrigation District..........0.ccccccceeees 503 

6. A new trial will be granted where an excessive verdict 
appears to be the result of passion or prejudice. Bonacci 
Be COUT: 2086s babe ian den ith iste dds cages tastasictnctonaan eeaitiensteeacieewtes ea 588 

7. In passing on a motion for new trial, the court may 
consider conflicting and improbable evidence and all facts 
occurring during the trial. Bonacci v. Cerra.........2...2000- 588 

8. An immaterial variance between witness’ testimony on 
the trial and his testimony on a former trial does not 
require a new trial on ground of surprise. Riesland v. 
Dawson County Irrigation C0......2..2.:.2:ceccseeeeeeeseeeeeeseeseeaces 773 


Parent and Child. StE WORK AND LABOR. 


Pleading. 

1. An action for breach of promise of marriage may be 
united with one for seduction under such promise. Ryan 
Ds “OB WOLES onus cess capella caceeeregtectians cosde lds ahs Satya deh eevee eos 265 

2. A defendant pleading that a contract sued on was 
superseded by a later contract thereby admitted con- 
summation of the original contract, though the answer 
also contained a general denial. Utilities Ins. Co. v. 
SEO CUOTE.. geben Go ieee ah saa ecb aeesech acl Bevtd 413 

8. The office of a reply is to deny facts alleged in the 
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answer as a defense, or to allege matters in avoidance. 
Bonacet VY. Cerrdi......cccccssececccecccccccecencereccenseenccesecccesecceceneneeseneees 476 
4, Statements, admissions, and allegations in pleadings are 
always in evidence for purposes of the trial. Bonacci 
Vs COTO: whiciacitinrcetcioaesti ed better tes Bie ta 476 
5. A party may invoke the language of his opponent’s 
pleading as rendering facts indisputable, and in doing so 
is neither required nor allowed to offer the pleading in 
evidence in the ordinary manner. Bonacci v. Cerra.......... 476 
6. A pleader alleging a fact against his interests on a 
controverted issue is bound by it for all purposes of the 
trial, though the allegation is not introduced in evi- 
dence in the ordinary manner. Gilmore v. Cover............-- 559 
7. Generally, a plaintiff waives error in sustaining a de- 
murrer to his petition by filing an amended petition. 
HOFF Man VY. Get yer. ..esccceccececeecccsececescnenecessectecseescessesnseseesececs 648 


Principal and Agent. 

1. Contract held to create relation of principal and agent. 
Ericson v. Nebraske-lowa Farm Investment Co............-..-- 391 

2. An agent who fai!'s to disclose to his principal every 
material fact in the transaction which is the subject- 
matter of the agency is guilty of fraud, and may not 
retain anything acquired by him either in performance 
or violation of his agency. Hricson v. Nebraska-Iowa 
Farm Investment C0...........cccccscccceceeeseececeneeseesetecececeescessentenes 391 


Principal and Surety. 

1. As against all persons chargeable with notice that a 
judgment debtor is a surety, any act which would have 
released him before judgment has the same effect after 
judgment and constitutes a defense to any action there- 
on, where the judgment did not determine whether the 
liability was primary or secondary. In re Estate of 
Mathews: cceccccvcteen itichi ie alee neice ee 607 

2. A surety who by the terms of a note has agreed to ex- 
tensions may not claim release because extension of 
time has been granted. Nordeen v. Nelson..........2..0...0.-----+ 107 

3. Where the payee, with knowledge that one of the makers 
of a note is surety, secures allowance of a claim on the 
note against the insolvent estate of the principal, and 
without the surety’s consent releases the estate from 
payment of the debt, the payee is chargeable with dam- 
ages in suit on the note to extent of loss caused by re- 
lease of the estate. Nordeen v. Nelson.............ccc:cccccccceceee 107 


Property. 
The principle that the lex rei site governs as to realty is 
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subject to an exception as to obligations in relation 
thereto which do not affect title to or interest in the 
realty. Jorgensen v. Cramdell oi. ...ccccccecccceccececeeteeeesseeeeeeees 


Quieting Title. 


1, 


Release. 


Sales. 


A suit is maintainable to quiet in plaintiff title to land 
which is in plaintiff’s possession. Ellsworth Corporation 
Di SEPGEOUCK ER orc esos edeccis hee eee aay hee 
In a suit to quiet in corporation title to land in its pos- 
session, as against defendants who claim an interest 
therein, uncontradicted testimony of corporation’s presi- 
dent, who held title, that he conveyed it to the corpora- 
tion is sufficient to make a prima facie case in favor of 
the corporation. Ellsworth Corporation v. Stratbucker.... 


Where the amount received in settlement is grossly in- 
adequate to compensate for injuries, that fact may be 
considered as tending to show unfair practice in pro- 
curing a release. Collins v. Hughes & Riddle..........0.........-- 
Where parties reach a settlement for known injuries, 
but do so without knowledge of unknown injuries, a 
release purporting to release damages that may there- 
after accrue will be set aside on the ground of mutual 
mistake. Collins v. Hughes & Riddle......cccccccceccccccsceceeeees 
A release was binding on one who signed it whose sole 
defense was that she did not remember the transaction. 
Shamnle vs BuUusehreiciccsccccctsiecosecsivevseiusiescevenstuieeiieccusscdencecaysacdetseacte 


The measure of damages in case of breach of warranty 
of quality is the difference between the value of goods 
at time of delivery and the value if they had been of 
the quality warranted. Cox v. Greenlease-Lied Motors... 
Notice of breach of warranty must refer to particular 
sales, must fairly advise the seller of al‘eged defects, 
and must be such as to repel inference of waiver. Cox 
v. Greenlease-Lied MoOtors.............cscceccceceeseseceeeeceneeneseeeeeeseeeneee 
Any affirmation of fact or any promise by the seller 
relating to the goods is an express warranty if the 
tendency thereof is to induce the buyer to purchase, 
and he does purchase, the goods relying thereon. Coz v. 
Greenlease-Lied Motors ..........c1.ceccsceseeceeneeeeeeeeseeeteeceenceeeeeaee 
If a party is merely empowered to bind the owner of 
property by making a contract of sale, the contract is 
one of agency. Ericson v. Nebraska-lowa Farm Invest- 
ment: Coe cine hoe eel ecboethess euetesle cde sb teteives cal ee eases 
Where parties to a contract for sale of rock provided 
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for inspection by engineers, but designated no place for 
inspection, the place of inspection would be deemed to 
be the place of delivery. Wheeler v. Dietz Hill Develop- 
MONE COs. sei crosses aise iti coda opie Hohe ae 448 
6. A buyer who accepted and used quantities of rock with- 
out inspection as provided by the contract of sale was 
liable for the contract price. Wheeler v. Dietz Hill De- 
VElOPMNENE: CO., ..-c2ececcacescsenesascedssdeaced ves spate sdevs sckasedasaeesttesccteeelees 448 
7. The buyer of chattels under a conditional sales contract — 
is not liable to seller for conversion of chattels dis- 
posed of, where the contract provided that chattels 
might be sold and replaced by other chattels, even 
though no replacement was made. Kimball v. Cooper........ 5386 
8. Under a conditional sales contract for sale of chattels 
providing that the buyer may dispose of the chattels 
and replace them with other chattels, the parties occupy 
the same relation with respect to substituted chattels 
as they occupied to the original chattels. Kimball v. 
COORD ET aicecececcdestede Lfeedotascdse Be ued cticta eats a sbnatsg Maoeeca Ses pleated Spadeaaeds 536 
9. Lease of a theater building for term of years providing 
that chattels belonging to the landlord shall, if lease be 
fully performed, become property of the tenant for no 
other consideration than the rentals, and further pro- 
viding that, on default by tenant, the landlord could 
terminate the lease and recover possession of both the 
building and chattels, held to be a conditional sales con- 
tract as to the chattels. Kimball v. Cooper...u.....0000.0c.c0 536 
10. Recovery by lessor of rent accruing before forfeiture 
and reentry, on account of breach by lessee under a lease 
of theater building for term of years which contains a 
conditional sale of chattels to lessee, does not vest in 
lessee title to chattels, where rent and purchase price 
of the chattels are payable in instalments and so inter- 
mingled in one sum as to be incapable of separation. 
Kimball v. Cooper ...cececcsecececcccccsnecneeeceeseesesceseuscesececsvesssscesasseees 536 


Schools and School Districts. 

A school district may not interfere with the state’s con- 
stitutional and statutory right to tax lands situated 
within its boundaries for public purposes, including sup- 
port and maintenance of state government. Schulz v. 
Dimon: County? be scvcce cca tactecesacticetan seb eae vad es eveth ebosse ste hue Gesene 549 


Seduction. 
Seduction is the act of inducing a woman to consent to 
unlawful sexual intercourse by enticements which over- 
come her scruples. Ryan v. Oswald..........0.ccccccccceccecsseceseees 265 
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Specific Performance. 


1. 


Statutes. 
1. 


10. 


11. 


12. 


To establish an oral agreement to convey or devise land, 
the proof must be clear, satisfactory and convincing. 
ROG6rs Vs. COSC Y 2.2csc5 eceecssicczcsccsieud Lasaseecbdedsssecaedecd accent iveeesessete 
Defendant power and irrigation district held not en- 
titled to specific performance of contract for sale of 
land. Shelby v. Platte Valley Public Power and Irriga- 
EON DASE ICE oo csoskls sates aheath ecewsbalediceenenkel coded ate asteetse snes 


When language of a statute is unambiguous, courts will 
not by construction give it a meaning not intended or 
expressed. Shamp v. Landy Clark Co0....2...:..:c0ccc2:c0eeceseeeeeenee 
A provision expressing legislative intent as to separa- 
bility of various parts of a statute is merely an aid to 
judicial interpretation. First Trust Co. v. Smith........0.....-- 
The legislative intent is the cardinal rule in construc- 
tion of statutes. First Trust Co. v. Smith... 
A section of an act properly amended should be con- 
strued as though it had been originally enacted in its 
amended form. First Trust Co. v. Smithe.ie.ccccccccceccecccee 
Where words of a statute are changed by amendment 
and repeal, but it is intended that the statute should 
continue to operate, it is not strictly a repeal, but a 
continuation of the former law as amended. First Trust 
CO Be SUMAth. 2. vck tk lich ele iss weds NE a dean 
A statute may be remedial in one part and penal in 
another. Department of Banking v. McMullen.................. 
Special provisions in a statute in regard to a particular 
subject control general provisions. Dawson County v. 
WROLCY . sceec ve Riece cise he Basco EEA eee oleave 
The nonpartisan judiciary act is a statute complete in 
itself. State, ex rel. Zeilinger, v. Thompson...........-..000200- 
A legislative act may be complete in itself, though adopt- 
ing provisions of prior acts by reference. State, ex rel. 
Zeilinger, V. Thompson..........cecceccscccceccceecccsceecccscecensecessceaveeece 
A legislative act, creating a liability in behalf of an 
individual for negligence of the state’s agents and 
servants, is unconstitutional as special legislation. Cox 
Us TSCGEE ao As cats oe concn eaetecens oven tteerse td oA Wa hes ts Bee eM a a 
The legislature has no power to enact a special law 
creating liability in behalf of an individual in absence 
of a general statute providing liability on the part of 
the state for the negligence of its agents and servants. 
C00 Ve SECs. excercise: Avie es Reseed 
The legislature may make a reasonable classification 
of persons, corporations and property for purposes of 
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13. 


14, 


15, 


16. 


17. 


18, 


19, 


legis!ation concerning them, but the classification must 
rest upon real differences in situation and circum- 
stances surrounding members of the class, relative to the 
subject of the legislation, which render appropriate its 
enactment. Cow Vv. State .....ececcceccccecceecceececcceeneceeeeececeeceeeseeeees 
Liability of the state for negligence of its agents and 
servants can be created only by a general statute. 
COG Vi SbOC ei Horace a as eee spss etecaeatn tees eles caxtereeete Bs 
Act amending pure food law held not broader than its 
title, nor violative of constitutional provision requiring 
amendatory acts to contain sections as amended. State 
Us MCCOSN. deccaceicdsiasieccctaseeetieseestudsiedaistnandetteiee Seitdaeesessceeeetoaeeenee 
An act amendatory of section of statute and which 
merely incidentally restricts operation of other prior 
existing statutes does not violate the constitutional pro- 
vision requiring sections as amended to be set forth in 
the amendatory act. Pierson v. Fawlkner.........:ccccccceeee 
If a bill has been introduced in the legislature within 
the time limit provided by the Constitution, amendments 
that are germane to the subject of such bill may be 
made after expiration of such time. Pierson v. Faulkner 
The rule that statutes in pari materia should be con- 
strued tégether applies to earlier as well as to con- 
temporaneous statutes. Pierson v. Faulkner.............0-0- 
A proviso in an amendatory act will be construed to 
apply to a section of an earlier statute in pari materia 
with such section, when necessary to effectuate the legis- 
lative intent. Pierson v. Fawlkner......2...10c.cceccscceceeeeeeeeeees 
Title of act to amend section of statute is germane to 
section if title designates section to be amended and de- 
clares purpose of act to be to amend such section. 
Pierson V. Paul era .iceecccccccccccececscesscecseceeesenseseensaeeeseenseetensensees 


Street Railways. 


In action for negligence against street railway company, 


direction of verdict for company held proper. Peterson 


v. Omaha & C. B. Street Re CO... .ccccccccceccceccecceceeeeeneeceseseeneees 
Subrogation. 
1. “Conventional subrogation” defined. Chrisman v. Daniel 
2. Legal subrogation exists only in favor of the surety for 
the payment of the debt, or one who is compelled to 
pay the debt to protect his own rights. Chrisman v. 
DDONGU: ko ace cee ise cedegmectennie lata ss Bees cdtneindesa sued eon gets haeh hae etl 
Subscriptions. 
1. Conditions precedent contained in a subscription contract 


must be complied with to bind the subscriber. Conti- 
nental Co. V. Bilers.......cccccccecccecccecccecseeeceeesceescavsecsesecesanevessees 
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Where there has been substantial comp‘iance with con- 
ditions precedent in a subscription contract, recovery 
may be had. Continental Co. v. Bilers.......cececcceccceeeeeeeteees 
A condition in a subscription agreement that the agree- 
ment was not valid unless $30,000 had been signed was 
substantially complied with where part thereof was in 
signed pledges and the remainder was in cash. Con- 
tinental Co. v. Bilers....ccccccecccecessecceeseeseeceenceeceeeeestenseeneneneeees 


Taxation. 


1. 


Farm lands should be assessed for taxation at their 
value in the market in the ordinary course of trade. 
Schulz v. Dison Count y.n...ccccccccceccceccceccseeccceeeesseeseeesceseeceeeeeess 
Kennedy v. Buffalo Count y.........ccccccccccccccccceceeseeeeseceseeeseeeeeeees 
A general tax cannot be dissected to show that as to cer- 
tain constituent parts the taxpayer receives no benefit 
and therefore is entitled to re‘ief because of such fact. 
Schulz v. Diwon Count y.....cccccccccccccceccccencccccecseeeeseceeececerescneeeees 
On appeal from a decision of the board of equalization 
fixing the value of a taxpayer’s property for taxes, the 
taxpayer has the burden of proving that the board’s ac- 
tion is erroneous. Kennedy v. Buffalo County...........:0- 
The fact that a tract of land is assessed too low will 
not warrant reduction of the assessed valuation of ad- 
jacent land. Kennedy v. Buffalo Cownty...........:.:cceccecceeeeee 
The assessment of property for taxation should not be 
disturbed on appeal to the district court unless it 
clearly appears to be erroneous. Kennedy v. Buffalo 
GOWMEY asp E TBs ctseas Dede alh hava eases gunna adie ate es abetaase eset. 
The county treasurer may make return of private tax 
sales to county clerk prior to the first Monday of 
January, the final date of making returns. Nolan v. 
POUAUG jars an edodek parts crests aacunerecesenscwonse nase duce tatusanercsestecedeeecetcneeueasey ees 
Private sale of realty for taxes dates from time of is- 
suance of certificate. Nolan v. Kluge......ccccecccceccceseeeteeeeneeee 
Defendant in tax lien foreclosure suit was barred from 
right of redemption on confirmation of sale, where fore- 
closure was commenced more than two years subsequent 
to issuance of tax sale certificate. Nolan v. Klug................ 


Tenancy in Common. 


Possession by one joint owner of realty is presumed to 


be friendly as regards his coowners, and before such 
possession can become adverse, notice that the part 
owner in possession is claiming the entire estate in 
hostility to his coowners must be brought home to the 
latter in some unequivocal manner. Gramann v. Beatty 
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Trial. 


1. 


10. 


11. 


12. 


SEE APPEAL AND ERROR. 
Where plaintiff’s evidence is-not clearly disproved by 
undisputed physical facts and conditions, the court should 
not direct a verdict for defendant. Long v. Crystal 
Refrigerator C0. occ ccccssscccssssscssscoeesscesceecsccsceceascenecesscesceceseesece 
Bringing plaintiff into courtroom on a stretcher, or at- 
tended by a nurse, when her physical condition did not 
require it, was prejudicial error. Gardner v. Metropoli- 
tan Utilities District... ccccccccccccccccecceeceeceeecescneteseeeeseseenecateces 
Instructions which, when taken together, accurately state 
the law pertinent to facts in the case are sufficient. 
Meister v. Kr otte rn ...cicccccccccccscsessencceeseeeceencecseeeeetecseeeeseenseeeenee 
Where a witness refuses to testify positively to facts, 
the value of his testimony is for the jury and will vary 
with surrounding circumstances and manner and appear- 
ance of the witness. Collins v. Hughes & Riddle................ 
BOnacei V. Cerra... eecccccsncceecccccseeceeccesestesetestecesecssceseeeeecerssentesees 
While it is proper practice for the court to furnish to 
the jury forms of verdict, yet, only such forms of ver- 
dict should be furnished as might, under the issues and 
evidence, be properly returned by the jury. Utilities Ins. 
COs Bs SCUOT Eon eae eae cease tentestet eet 
Disputed questions of fact, as well as credibility of 
witnesses, are for the determination of the jury. Utili- 
ties Ins. Co. Vv. Studer te..cccceccccccceccccsscnsensessessccsscesetevecsveececsesneeacee 
Motion by defendant for a directed verdict admits as 
true plaintiff’s evidence, and entitles plaintiff to every 
reasonable inference deducible therefrom. -Fonda v. 
Northwestern Public Service C0.0.....2....2cc1cssesevecseseceecseeececee 
When the evidence is such that reasonable minds might 
differ as to the cause of injuries, the question is for the 
jury. Fonda v. Northwestern Public Service Co...............- 
In an action for personal injuries, failure to instruct 
on unavoidable accident is not error, in absence of a 
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request therefor, where the jury were properly in- 


structed as to the burden of proving tho negligence 
charged, Bonacet Vv. Cerrde....-..ccccccccsessseccecceseceececssesevececscees 
An objection to forms of verdict should be made before 
or at time verdict is returned. In re Estate of Kajewski 
The trial judge is not required to submit forms of ver- 
dict to jury, but does so merely as a matter of con- 
venience. In re Estate of Kajewski..........cccccecccsceeeeeeeees 
An affidavit of a juror as to what items the jury al- 
lowed or disallowed in computing the amount due or 
what the jury believed they had a right to do under the 
instructions is incompetent. Bonacci v. Cerra... 
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An action for conversion of personalty cannot be main- 
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The court should refuse to submit to the jury a defense 
not supported by evidence. Mackechnie v. Lyders............ 
A motion for a directed verdict admits the truth of evi- 
dence submitted by an adversary and entitles him to 
the benefit of every inference reasonably deducible from 
the evidence. Mackechnie v. Lyders..............2:c2c1cseceeeeeeneees 
The trial court without request should submit to the 
jury necessary issues of fact presented by pleadings 
and evidence. Mackechnie v. Ly ders............ccc.cccscceeceeeeeeeeees 
Where all the facts are before the jury relative to owner- 
ship of a bus and employment of the driver, the court 
need not select a statement of facts on the issues pre- 
sented and incorporate those facts in the instructions. 
Mackechnie v. Ly ders.ii........cccccsceccceccevsecenecesceeeneseeseesseeenseensees 
Where instructions as a whole properly state the ap- 
plicable law, they are sufficient. Mackechnie v. Lyders.... 
It is the duty of the court to direct a verdict, where 
but one conclusion can be drawn from the evidence. 
Tensen V. ROMAGh.........-..cccceccesensaccsaccessccccsseceecsscecsseceencesseseveees 


tained unless absolute or special title or right to im- 
mediate possession at time of alleged conversion is in 
plaintiff. Kimball v. Cooper..........-cc:cceccececesseeceeseeneeseeeeeeteee 


A trustee who takes trust property in his own name 
violates his duty as trustee. Rotzin v. Miller........0..c:200 
A trustee who deals with trust property in the name of 
another or through an agency which he controls will 
be deemed to have acted in his own right. Rotzin v. 
Maher tise be es hea Ss ct The wc caedel nazoade dosedest acter cts etawe 
When it appears affirmatively that a trustee took title 
to the trust property in his individual name in good 
faith and no loss resulted from his so doing, he is not 
liable for breach of trust. Rotzin v. Milleraiw...eccesccsee 
An agent or other fiduciary who deals with the subject- 
matter of the agency so as to make a profit for him- 
self will be held to account in equity as trustee for all 
profits acquired by him in such dealings. Ericson v. 
Nebraska-Iowa Farm Investment Co.......2.--cc-cccecccsceesenseeee 
All persons who knowingly aid or participate in com- 
mitting a breach of trust will be held responsible for 
resulting loss, and will be held accountable by personal 
judgment for the value of the property converted. Fric- 
son v. Nebraska-lowa Farm Investment Co.............c0ccc0 
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6. Every violation of duty by a trustee is a breach of 
trust. Whaley v. Matthews... cccececccececncececeeceeseeeecseecnees 
7. A trustee is personally liable to beneficiaries of the fund 
for any misapplication of the fund to other beneficiaries 
not entitled thereto. Whaley v. Matthews..........22.22--.00000++ 
Usury. 


A clause in a mortgage on real estate located ina foreign 


state to the effect that the mortgagor will pay the tax 
upon the note secured thereby does not render such 
note usurious, though such note bears the maximum rate 
of interest allowed by sections 45-101 to 45-105, Comp. 
St. 1929, and though such note is taxable under the pro- 
visions of section 77-701, Comp. St. 1929. Pierson v. 
POGULIER GI ccd Hesie oN ates Ses et aN ML Ra a 


Vendor and Purchaser. 


1. 


Grantees in a deed must take notice of all facts affect- 
ing title to property conveyed which are disclosed by a 
prior recorded instrument. Hylton v. Krueger... 
A purchaser who, instead of canceling contract for sale 
of land because of defects in title, makes demand on 
vendor to quiet his title, waives performance on vendor’s 
part for a reasonable time in which to comply with the 
demand. Gilmore V. Cove rn.i...cccccccscceccsecececcceceeecceseesceseesesseee 
Vendor in a contract for sale of land, if not in default, 
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may cancel the contract for failure of purchaser to pay. 


remainder of purchase price and may retain an initial 
payment pursuant to agreement. Gilmore v. Cover............ 


Whether erection of dam across river was’ cause of 
overflow of upper proprietor’s land held question for 
jury. Meister v. Krotter.......iccccecccccscccsccessececcesesecscesssecereseesens 
The measure of damages for overflowing of land as re- 
sult of erection of a dam is difference in value of the 
land immediately before and after erection, of dam. 
Meister v. Kotter. .cecccccccccceccleccsesesssececcccssstseescecnesecencecceeeenceces 
The flow of surface water in a well-defined course can- 
not be interfered with by a landowner to the injury 
of neighboring proprietors. Leaders v. Sarpy County...... 
A landowner must bear the burden of receiving upon 
his land surface water naturally flowing to it from 
land above it. Leaders v. Sarpy Cownty.........cccc-ccsc-ceceseees--- 
There is a duty on those who build structures across 
natural drainways to provide for the natural passage 
of all waters which may be reasonably anticipated to 
drain there. Leaders v. Sarpy County 
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Where an obstruction in a natural watercourse consti- 
tutes a permanent and irremediable injury to an adjoin- 
ing landowner, he may have it removed. Leaders v. 
Sarpy County ccc ccccsoigccctlecde ee -Sidas eece Hes ate cay eos 


Admission of a will to probate by the county court does 
not determine to whom the personal estate will be dis- 
tributed. Woelk v. Luckhardt.........c.ccccccccceccceeeeececeeecseeeeneee 
Admission of a will to probate does not estop rightful 
owners of testator’s property from securing an order of 
distribution of property not disposed of by the will. 
Woelk v. Luckhardt.u...2..2:ccccccecceeecececesnceeecceeessseeessnesneeeneeetesee 
In construing a will, the court must, if possible, ascer- 
tain the testator’s intent as disclosed by the language 
of the will and then give effect thereto if it is not 
contrary to law. Woelk v. Luckhardt.........22-...:c:ccccseeeeeeee 
Oral testimony cannot be received to explain the intent 
of the use of words in a will when such words have a 
fixed meaning in law. Woelk v. Luckhardt......00.000.000-.-+-- 
The word “relation,” as used in the statute providing 
that when a devise is made to a child or other relation 
of testator, and the devisee predeceases testator, de- 
visee’s issue should take, means kindred of the blood 
only, and excludes a wife. Woelk v. Luckhardt.................. 
The burden of proving that a will resulted from undue 
influence is ordinarily upon contestants who assert it. 
In re Estate of Kajewsktin...........c.csccccecceeeeeceseeeececeeceeeeeeeeee 
Mere suspicion of undue influence upon testator in mak- 
ing a will is not sufficient to require submission of that 
issue to a jury in a will contest, or to sustain a verdict 
for contestants. in re Estate of Kajewskt........0.....0cc000 
The contestants have the burden of proving undue in- 
fluence in execution of a will, except where the person 
charged with having exercised undue influence sustains 
a confidential relation to testator and is a beneficiary. 
In re Estate of Kajewakt....ccccccccccccececccescsnneeeeseeeecteeeeecees 
A confidential advisor who is a beneficiary under the 
will of an aged and sick person must overcome the pre- 
sumption of undue influence by competent evidence. 
In re Estate of Kajewshtt...........ccccccccccceccccesceeeeeneeeseeseeseeteeenes 
In will contest, question of undue influence should be 
submitted to jury where circumstances attending execu- 
tion of will might cause reasonable minds to conclude 
that will was not voluntary act of testator. In re Estate 
Of TOI CWEKY 2 sie ei aleceshecotlaceteia tee lasacdccectstise sn vee eowddedes 
Where evidence in will contest establishes that there 
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was no undue influence, the presumption that a priest 
receiving a bequest from a parishioner exerted undue 
influence in execution of will disappears. In re Estate 
OF MOTOWN. 2.20.ccscs0 ccc seta ac eos sng da ease Seana 
The statutes insure to every one of mature age and 
sound mind the right to make a will and dispose of his 
property as he wishes. In re Estate of Kajewskt.............. 
One who understands nature of act, extent of his prop- 
erty, proposed disposition thereof, and natural objects 
of his bounty is competent to make a will. In re Estate 
OF TG OWS. oi cick clkccccsdecccassieete sedan deat tebsscesedewitiensiee eee 
Where the jury were clearly instructed as to findings 
allowable in a will contest and were not misled by two 
forms of verdict submitted, failure to submit additional 
forms of all possible verdicts was not prejudicial error. 
In re Estate of Kajewshein.n.......cccccecccccccceeccceeeseeeeseeceeeseeeneeeeees 
A wil containing a bequest due to undue influence may 
stand as to other bequests not so procured. In re Estate 


SOF ACOICWSHy ope nn see ahaha te Boao te tebee cot aoeoee he cabesee dishes 


Where testator’s intention can be ascertained from the 
will, it is the duty of the court to give it effcct. Stanton 
We SS EGNEON isola otic atc cad cae wee aga eek cade tage de ethan aatedsatels 
A will is presumed to contain the final manifestation 
of testator’s bounty, and all advancements and charges 
against a devisee not saved by the will are extinguish-d. 
Stanton v. Stanton... ccecccccccccesceesccecceeeeseeceeeseseeeeseeeeserscneeesaes 
The title to realty under a devise in a will vests in 
devisee at instant of testator’s death. Santon v. Stanton 
Where testator received from a son notes evidencing 
loans to the son and collected interest thereon, testator’s 
failure to charge realty devised to son with duty of 
paying debt evinced intent not to charge the devise 
with its payment. Stanton v. Stanton..o..........ecceeceeeeeee 
Amount of notes due from son to testator was properly 
deducted from son’s share of estate: In re Estate of 
INASSOM oss opis eve Rees tia eg ean ceelec es conde csadioncaacenanedeccdh Leash tuvaaes Deedese 
Where the signatures of testatrix and of three attest- 
ing witnesses of a wil. are unquestioned and there is 
no proof which discredits recitals of the attestation 
clause, the inability of one attesting witness to recall 
all events which took place at signing and execution of 
the will does not require refusal to admit the will to 
probate. In re Estate of Aden. ...........ceecccccceceeeeeceteeeeceeteeeeees 
A lien on realty under the terms of a will may be re- 
leased by the beneficiary. Shanle v. Busch............22...0000-+- 
A lien on realty under the terms of a will may be paid 
in cash or by note. Shanle v. Busch........0.0.02.00c0c cence 
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Witnesses. 


1. Circumstances surrounding making of a _ statement 


brought out on cross-examination may be shown on re- 
direct examination. Long v. Crystal Refrigerator Co....... 
Relationship to a party may affect the credibility of a 
witness, but not his competency. Rogers v. Casady............ 


Work and Labor. 


1. Generally, where a child renders services for a parent 


during the family relationship, the law presumes, be- 
cause of the kinship of the parties, that the services 
were gratuituously rendered, but such presumption is 
not a conclusive one. In re Estate of Cha'upa............000 
A child may recover the value of services rendered a 
parent if the evidence shows that the services were 
rendered under an express contract on the part of the 
parent to pay for them. Jn re Estate of Chaluna.............. 
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